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Mr. Robert Stein, Chairman
Connecticut Siting Council
Ten Franklin Square

New Britain, CT 06051

RE:  Docket No. 192C—Jay Halpern Motion to Reopen and Modify CPV Towantic, LLC's May
20, 2015 Certificate of Environmental Compatibility and Public Need for the
Construction, Maintenance and Operation of a 785 MW Dual-Fuel Combined Cycle
Electric Generating Facility Located North of the Prokop Road and Towantic Hill Road
Intersection in the Town of Oxford, Connecticut based on changed conditions pursuant
to Connecticut General Statutes §4-181a(b)--Response of CPV Towantic LLC to Jay
Halpern’s Motion to Reopen and Modify

Dear Chairman Stein:

CPV Towantic LLC (“CPV”) respectfully requests that the Connecticut Siting Council (“Council”)
deny Jay Halpern’s Motion to Reopen and Modify the Council’s May 14, 2015 Decision in Docket No.
192B (“Motion”) because it has no legal basis.

Mr. Halpern’s Motion asks the Council to reopen Docket No. 192B to consider the “cumulative
effects” of CPV's electric generating facility in Oxford (the “Facility”) and a gas pipeline upgrade
proposal filed with the Federal Energy Regulatory Commission (“FERC") on November 3, 2015 by
Algonquin Gas Transmission, LLC (“Algonquin”). This project is known as the Access Northeast Project,
and may include pipeline upgrades and compressor station changes adjacent to the Facility site.

The Council is authorized by statute to consider only the cumulative effects of the facility it is
reviewing with other existing facilities. Specifically, Conn. Gen. Stat. § 16-50p(3)(B) requires the
Council to consider the following in issuing its decision:

The nature of the probable environmental impact of the facility alone and
cumulatively with other existing facilities, including a specification of every
significant adverse effect, including but not limited to, electromagnetic fields that,
whether alone or cumulatively with other effects, impact on, conflict with the
policies of the state concerning the natural environment, ecological balance, public
health and safety, scenic, historic and recreational values, forest and parks, air and
water purity and fish, aquaculture and wildlife[.] (emphasis added)

The statutory language is dispositive of Mr. Halpern’s Motion. The Council is neither required
to nor authorized by statute to consider the cumulative effects of the Facility with other facilities that
are proposed but do not yet exist. Therefore, Mr. Halpern’s Motion demonstrates no “changed
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conditions” over which the Council would have jurisdiction to modify its May 14, 2015 Decision in
Docket 192B and should be denied.

The attached decision in New Haven v. Connecticut Siting Council No. CV 02-0513195S, 33 Conn.
Law Reporter 187 (Aug. 21, 2002) confirms that Mr. Halpern’s Motion should be denied. In, New Haven,
the court discussed at length and soundly rejected the same argument currently being made by Mr.
Halpern in his Motion. In New Haven, the Connecticut Attorney General claimed that the Council erred
by failing to consider the cumulative effects of other proposed gas or electric transmission projects
planned for construction under Long Island Sound with Cross-Sound Cable Company’s electric cable in
Long Island Sound, which the Council was reviewing. Based on Conn. Gen. Stat. § 16-50p, the court
determined that: “the Siting Council must examine the environmental effects ‘alone or cumulatively’ of
‘a facility’ seeking the certificate, not of other facilities seeking or planning to seek certificates.” Id. at
194. The court also found that:

[the Council’s] interpretation furthers a reasonable legislative policy. Itis
entirely logical for an agency to consider only the environmental impact of
the proposal before it, and then take that impact into account when
evaluating subsequent proposals. The alternative approach advocated by
the Attorney General might result in the denial of an application based on
the cumulative environmental impact of future projects even though the
project in question would do minimal environmental harm and confer
considerable public benefit. Id. (internal citations omitted)

Additionally, the court stated: “The legislature’s mandate that an applicant identify the environmental
effects of its proposal but not of other related proposals reveals a legislative intention not to compel the
Siting Council to consider the related proposals.” Id. (footnote omitted)

Further, the lack of a statutory requirement to consider the cumulative effects of the facility that
the Council is considering and proposed future projects makes eminent sense. The future project is
speculative and may not ever be constructed and, even if constructed, may differ considerably from the
current proposal.

While the plain language of Conn. Gen. Stat. § 16-50p(2)(B) and the New Haven decision are
dispositive of Mr. Halpern’s motion, CPV offers the following additional points as a basis for the Council
to reject Mr. Halpern’s Motion:

(1) Contrary to Mr. Halpern’s claims, the Access Northeast Project was discussed on the record in
Docket No. 192B. Specifically, the Concentric Energy Advisors’ expert report attached to CPV’s
Petition in Docket No. 192B (CPV Exhibit 1) provided the following description of this project on
page 16: “Finally, NU and Spectra Energy Corporation have announced plans to expand natural gas
access to New England by approximately 1,000 MMcf/d by expanding the Algonquin Gas
Transmission pipeline and the Maritimes & Northeast pipeline. The project is expected to be
formally proposed to the FERC in early 2015.” This project was further discussed during the public
hearing. Transcript, Jan. 29, 2015 at 133-135; Transcript, Feb. 10, 2015 at 499-500; Transcript,
March 26, 2015 at 153-54. Therefore, the Access Northeast Project does not constitute “changed
conditions.”

(2) The Facility and the proposed Access Northeast Project will not escape review of cumulative
environmental effects. Algonquin’s recent FERC filing initiated a pre-filing review process for its
proposed Access Northeast Project. As part of the FERC pre-filing, Algonquin filed the attached list
of required federal and state permits. Several of those permit processes will include review of
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cumulative effects. For example, the FERC certification process will involve an environmental
impact statement process that will include the Facility in its analysis of Access Northeast Project’s
environmental effects. Similarly, the Connecticut Department of Energy and Environmental
Protection’s air quality modeling process for any modifications to Algonquin’s Oxford Compressor
Station will incorporate emissions from the Facility.

For all of the above reasons, CPV respectfully requests the Council deny Mr. Halpern’s Motion.

Please contact me or Franca L. DeRosa, Esq. at (860) 509-6500 with any questions.

Very truly yours,

ROWN RUD LL
hilip M. Small
Counsel for CPV Towantic, LLC

Enclosure
cc: Service List
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the end result is nonetheless the same. In each case,
the written contract is void, and, therefore, unenforce-
able.

The reasoning employed by our Supreme and Ap-
pellate Courts in declining to award quasi-contractual
relief in the aforementioned cases applies in equal
force to the case at hand. Allowing recovery based on
the theory of quantum meruit will violate public policy
and thwart the purpose of §38a-724. Section 38a-724
expressly allows the property owner to cancel a public
adjuster employment contract for any reason, within
the time frame expressly specified. If courts allow
quasi-contractual forms of relief in instances such as
the case at hand, public adjusters could recover for
work allegedly done on a property owner’s claim before
the cancellation period expired simply by arguing that
they did not think the contract would be cancelled.
Imposing liability on property owners, although they
legally exercised their right to cancel under the stat-
ute, gives public adjusters “carte blanche” to recover
contrary to the express provisions of §38a-724 and the
legislative intent. Therefore, not only would recovery
produce unjust results, it would nullify the statute.
Because it clearly violates public policy to subject a
property owner to liability for properly canceling a
public adjuster employment contract within the time
period, any quasi-contractual theories of liability
and/or relief is inappropriate.

In the present case, Ranciato and Lange properly
entered into a public adjuster employment contract
pursuant to §38a-724. Lange cancelled the contract
in compliance with the statutory requirements. Pur-
suant to §38a-724, the contract between Ranciato and
Lange is void ab initio. The work Ranciato did on
Lange’s claim before the cancellation period expired
was work done at his own risk. Lange properly entered
into another public adjuster employment contract
with Maffeo and did not receive the benefit of any of
the work done by Ranciato, as required under the
theory of quantum meruit. Lange is entitled to judg-
ment as a matter of law as to count six.

For the foregoing reasons, there are no genuine
issues of material fact and Lange is entitled to judg-
ment as a matter of law. Lange's motion for summary
judgment as to counts two, five and six is granted.

City of New Haven v.
Connecticut Siting Council et al.

Superior Court at New Britain
No. CV 02-0513195 S
Memorandum Filed August 21, 2002

Administrative Agencies - Appeal to Courts -
Aggrievement - Host Municipality Does Not Have
Automatic Standing to Appeal a Connecticut Sit-
ing Council Decision Approving the Location of a
Proposed Facility.

Public Utilities - Connecticut Siting Council - Pro-
cedural Matters - Host Municipality Does Not
Have Automatic Standing to Appeal a Siting
Council Decision Approving the Location of a
Proposed Facility. The municipality that is to be the
location of a proposed facility for which a certificate
of environmental compatibility and public need from
the Connecticut Siting Council is required pursuant
to CGS §16-50k does not have standing to appeal the
Council’s decision based solely on status as the “host
municipality.” Rather, the municipality must satisfy
the normal statutory or classical aggrievement re-
quirements. This opinion holds that the City of New
Haven'’s status as the “host municipality” does not
establish standing to appeal the Council's decision
approving a cross-sound underwater power cable
terminating in New Haven Harbor.

Administrative Agencies - Appeal to Courts -
Aggrievement - General Adverse Impacts on a
Host Municipality's Economy or Environment Do
Not Establish Aggrievement to Appeal a Connect-
icut Siting Council Decision Approving the Loca-
tion of a Proposed Facility.

Public Utilities - Connecticut Siting Council - Pro-
cedural Matters - Adverse Impacts on a Host
Municipality’'s Economy or Environment Do Not
Establish Aggrievement to Appeal a Connecticut
Siting Council Decision Approving the Location
of a Proposed Facility. General adverse impacts on
a municipality’s economy or environment are not
sufficient to establish aggrievement for an appeal by
a host municipality of a Connecticut Siting Council
decision approving the location of a proposed facility
pursuant to CGS §16-50k. Rather the host munici-
pality must establish an impact on a municipal-
owned facility.

Administrative Agencies - Appeal to Courts -
Aggrievement - Private Attorney General Provi-
sion of CEPA May Be Relied on for Standing to
Appeal an Agency Decision by a Party Whose
Participation at the Agency Level Was Based on
Other, Non-CEPA Jurisdictional Grounds.

Administrative Agencies — Appeal to Courts — Pri-
vate Attorney General Act - Private Attorney Gen-
eral Provision of CEPA May Be Relied on for
Standing to Appeal an Agency Decision by a Party
Whose Participation at the Agency Level Was
Based on Other, Non-CEPA Jurisdictional
Grounds. Any entity permitted to participate as a
party to an agency proceeding has standing to initi-
ate an appeal from the agency decision under the
Private Attorney General provision of the Connecti~
cut Environmental Protection Act, CGS §22a-19 (au-
thorizing participation to any entity for the limited
purpose of raising environmental issues), even if the
entity relied on another, non-CEPA jurisdictional
basis for participation in the underlying agency pro-
ceeding.
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Administrative Agencies - Appeal to Courts — Pri-
vate Attorney General Act - Possible Economic
and Commercial Impacts on the Host Municipal-
ity Do Not Constitute Environmental Issues and
Therefore Cannot Be Raised by a Party Participat-
ing Under the Private Attorney General Provision
of CEPA.

Public Utilities - Connecticut Siting Council - Pro-
cedural Matters — Possible Economic and Com-
mercial Impacts on the Host Municipality Do Not
Constitute Environmental Issues and Therefore
Cannot Be Raised by a Party Participating Under
the Private Attorney General Provision of CEPA.
Possible adverse economic and commercial impacts
on the municipality which would be the host of a
proposed facility for which a certificate of environ-
mental compatibility and public need from the Con-
necticut Siting Council is required do not constitute
environmental issues within the meaning of the Pri-
vate Attorney General provision of the Connecticut
Environmental Protection Act, CGS §22a-19, and
therefore is not a basis for intervention to raise
environmental issues in an appeal from an agency
decision approving the municipality as the site for a
proposed facility.

Administrative Agencies —~ Appeal to Courts - Pri-
vate Attorney General Act - Act Gives the Attor-
ney General Statutory Authority to Appeal a
Connecticut Siting Council Decision to Raise En-
vironmental Issues, Even Though the AG's Office
Is Already Participating as Counsel for the
Agency.

Attorney General - Powers and Duties - In General
— Attorney General Has Statutory Authority to
Appeal a Connecticut Siting Council Decision to
Raise Environmental Issues, Even Though the
AG’s Office Is Already Participating as Counsel for
the Agency.

Public Utilities - Connecticut Siting Council - Pro-
cedural Matters - Attorney General Has Statutory
Authority to Appeal a Connecticut Siting Council
Decision to Raise Environmental Issues, Even
Though the AG's Office Is Already Participating as
Counsel for the Agency. The Attorney General has
the authority, acting as a general representative of
the people of Connecticut, to participate in an appeal
from an agency decision to raise environmental is-
sues pursuant to the special standing provision of
the Connecticut Environmental Protection Act au-
thorizing participation in administrative proceedings
by, inter alia, “the Attorney General, any political
subdivision of the state” and private citizens for the
limited purpose of raising environmental issues,
even in a proceeding in which the AG's office is
already participating as counsel for a state agency,
and even though the AG is taking a position contrary
to that of the agency represented by the AG’s office.

Administrative Agencies - Appeal to Courts - Pri-
vate Attorney General Act — “Public Benefit” Cri-
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terion for Issuance of a Connecticut Siting Coun-
cil Certificate Is Not an Environmental Issue and
Therefore Cannot Be Raised by an Environmental
Intervenor.

Public Utilities - Connecticut Siting Council ~ Pub-
lic Benefit — “Public Benefit” Criterion Is Not an
Environmental Issue and Therefore Cannot Be
Raised by an Environmental Intervenor. The stat-
utory requirement that the Connecticut Siting Coun-
cil consider the “public benefit” of a proposed facility,
CGS §16-50p(c), does not involve an environmental
issue and therefore the Council's failure to make an
express finding concerning that issue may not be
raised by a party participating in an agency proceed-
ing under the Private Attorney General Provision of
the Connecticut Environmental Protection Act for the
limited purposes of raising environmental issues,
CGS §22a-19.

Public Utilities — Connecticut Siting Council ~ En-
vironmental Impact ~ Cumulative Impact of Sim-
ilar Proposals Cannot Be Considered with Respect
to Proposals Pre-dating the 2002 Public Act that
Specifically Authorizes Consideration of Cumula-
tive Impacts. With respect to proposals pre-dating
the 2002 amendments to the statute requiring a
certificate of environmental compatibility and public
need from the Connecticut Siting Council for a pro-
posed facility, CGS §16-50p(c), the environmental
impact of only the proposed facility may be consid-
ered; the cumulative impact of other proposed facil-
ities may not be considered. P.A. 02-95, authorizing
the consideration of cumulative impacts of current
and future proposed projects, is not a clarification of
but rather a change in existing law.

ScHUMAN, J. The plaintiffs, the City of New Haven
(“City”) and the Attorney General, have each appealed
from the final decision of the defendant, Connecticut
Siting Council (“Siting Council”), approving the appli-
cation of the defendant, Cross-Sound Cable Company,
LLC (“Cross-Sound”), to install and operate a high
voltage direct current submarine electric transmission
and fiber optic cable system (“the cable”) that would
run from New Haven Harbor underneath the Long
Island Sound to Brookhaven, New York. For the rea-
sons discussed below, the court dismisses both ap-
peals.

I

The record discloses the following facts. On July 7,
2000, TransEnergie U.S. Ltd. applied to the Siting
Council for a certificate of environmental compatibility
and public need (“certificate”) concerning an electric
cable that would run approximately twenty-four miles
under the Long Island Sound from New Haven to
Brookhaven. (Return of Record (“ROR"), XXXIX, Item
13, Findings of Fact, p. 1, 91; p. 12, 958.) See General
Statutes §16-50k(a).” The Siting Council found that
the cable project was “not essential or necessary for
the reliability of the electric power supply of the State
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or for the development of a competitive market for
electricity.” (ROR, XXXIX, Item 13, Opinion, p. 3.) The
Siting Council denied the application without preju-
dice, concluding that the limited benefits from the
project and its effects on the natural environment were
not balanced and were in conflict with state policy.
{ROR, XXXIX, Item 13, Opinion, p. 3; Decision and
Order.)

Cross-Sound, a joint venture of TransEnergie and
two other corporations, reapplied for a certificate on
July 24, 2001. The new application proposed a differ-
ent route in an attempt to minimize the impact to
shellfish resources in New Haven Harbor. At the same
time, Cross-Sound filed a petition for a declaratory
ruling that no certificate was required for the con-
struction, maintenance, and operation of an electric
converter substation located in the City of New Haven.
On January 3, 2002, after numerous public hearings
involving the plaintiffs as well as intervenors from the
General Assembly, the Office of Consumer Counsel,
and various interest groups, the Siting Council
granted the certificate for the cable. (ROR, XXXIX, Item
1 (Findings of Fact), pp. 1-2 991-3, 6, 8; Item 3
(Decision and Order).)? The plaintiffs appeal from this
decision. In a separately docketed ruling, the Siting
Council decided that the proposed electric substation
“would not have a substantial adverse environmental
effect” and thus would not require a certificate. (ROR,
XXXIX, Item 6.) The plaintiffs have not appealed from
this decision.3

II

At the outset, the court must confront several
jurisdictional challenges raised by the defendants. The
Siting Council initially argues that both appeals are
moot. The premise of its argument is that any harm
from the cable stems from the installation process,
which the Siting Council alleges is essentially com-
plete. Based on the representations of the parties at
oral argument, however, the court finds that at this
time the installation process is not complete. Further,
operation of the cable after it is installed also has
environmental consequences. For example, operation
of the cable would cause a temperature increase of .2
degrees Fahrenheit at the surface of the seabed. (ROR,
Findings of Fact, p. 6, 9127.) While the Siting Council
found that this increase is insignificant (ROR, Find-
ings of Fact, p. 6, 927; p. 21, 1105; XXXIX, Item 2
(Opinion), p. 3), the court cannot say that “a contro-
versy between the parties no longer exists.” (Internal
quotation marks omitted.) Crest Pontiac Cadillac, Inc.
v. Hadley, 239 Conn. 437, 439 n.3, 685 A.2d 670
(1996). Therefore, the appeals are not moot.

III

Cross-Sound urges the court to conclude that both
plaintiffs lack standing to appeal. The court begins
with the principle that the right to appeal an admin-
istrative decision is created only by statute and a party
must exercise that right in strict compliance with the

189
ovember 18, 2002)

statute in order for the court to have jurisdiction. See
New England Rehabilitation Hospital of Hartford, Inc.
v. Comunission on Hospitals and Health Care, 226
Conn. 105, 120, 627 A.2d 1257 (1993). With respect
to decisions of the Siting Council, General Statutes
§16-50q provides that “[a]ny party may obtain judicial
review of an order issued on an application for a
certificate or an amendment of a certificate in accor-
dance with the provisions of section 4-183.” Section
4-183(a), which is part of the Uniform Administrative
Procedure Act, General Statutes §4-166 et seq.
(*UAPA”), provides that “[a] person who has exhausted
all administrative remedies available within the
agency and who is aggrieved by a final decision may
appeal to the Superior Court as provided in this
section.”

Accordingly, in order to have standing to bring an
administrative appeal from a decision of the Siting
Council under §4-183(a), a person or entity must be
aggrieved. See Southern New England Telephone Co.
v. Department of Public Utility Control, 64 Conn.App.
134, 139-43, 779 A.2d 817 (2001), cert. dismissed,
260 Conn. 180 (2002) (holding that General Statutes
§16-35, which provides for appeals from the decisions
of the department of public utility control “in accor-
dance with the provisions of section 4-183,” incorpo-
rates the “final decision” component of §4-183(a)). See
generally New England Rehabilitation Hospital of Hart-
JSord, Inc. v. Commission on Hospitals and Health Care,
supra, 226 Conn. 120. “Aggrievement is a question of
fact for the trial court and the plaintiff has the burden
of proving that fact . . . Pleading and proof of facts that
constitute aggrievement are essential prerequisites to
the trial court’s subject matter jurisdiction over an
administrative appeal.” (Citation omitted.) Id. Cf.
Ganin v. Smith & Wesson Corp., 258 Conn. 313, 348,
780 A.2d 98 (2001) (“whether a party has standing,
based upon a given set of facts, is a question of law for
the court”).

Under our law, there is both classical and statutory
aggrievement. See Terese B. v. Commissioner of Chil-
dren and Families, 68 Conn.App. 223, 228, 789 A.2d
1114 (2002).

Classical aggrievement requires a two-part show-
ing. First, a party must demonstrate a specific,
personal and legal interest in the subject matter of
the decision, as opposed to a general interest that
all members of the community share . . . Second,
the party must also show that the agency’s decision
has specially and injuriously affected that specific
personal or legal interest . . . Aggrievement does not
demand certainty, only the possibility of an adverse
effect on a legally protected interest . . .

Statutory aggrievement exists by legislative fiat, not
by judicial analysis of the particular facts of the
case. In other words, in cases of statutory aggrieve-
ment, particular legislation grants standing to
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those who claim injury to an interest protected by
that legislation.

(Internal quotation marks omitted.) Id.
A

Beginning with the City’s appeal, Cross-Sound
maintains that there is neither classical nor statutory
aggrievement. The City’s attempt to establish classical
aggrievement begins with the introductory paragraphs
in its appeal petition, which refer to “the value of the
New Haven Harbor and the Port of New Haven to the
welfare of the people of the City and State”; to a finding
by the Siting Council that interruptions in shipping
activity in New Haven Harbor would have “an adverse
effect on the local and regional economy . . .”; to a
finding that “deepening the channel by dredging to 42
feet below mean low water will be necessary in the
future for the Port [of New Haven] to maintain market
share, and that deepening could not occur with a cable
buried in the middle of the navigation channel”; and
to a finding that the cable could “obstruct navigation
and would be vulnerable to anchor strikes.” (Appeal
and Verified Petition, 999, 10.) The City then alleges
that “[iln accordance with Conn. Gen. Stat. §§16-50q,
16-50n, 4-183(c) and RCSA §16-50j-17, the City, as
host municipality and named party is deemed ag-
grieved by, and may appeal from, the Council’s deci-
sion.” (Appeal and Verified Petition, 9413.) In the first
count of its appeal petition, identified as the UAPA
count, the City similarly alleges: “[als the host munic-
ipality for the cable project and a party to the proceed-
ing, the City of New Haven has legal rights that are
specifically affected by the Council's decision in this
case and is aggrieved.” (Appeal and Verified Petition
q14.) (See also Appeal and Verified Petition 915a,
alleging that the Siting Council failed to make findings
of fact concerning the “highly adverse impacts on the
future of the Harbor and the Port resulting from the
costly and permanent nature of the cable placement.”)

The court finds no appellate precedent for the no-
tion that, as “host municipality” to the cable project,
the City acquires standing. In administrative appeals
or similar cases in which our appellate courts have
found municipalities to have standing as representa-
tives of their inhabitants, there has been specific harm
to the municipality such as damage to town property,
see Town of Milford v. Commissioner of Motor Vehicles,
139 Conn. 677, 681, 96 A.2d 806 (1953) (possible
hazard posed to town park), or interference with the
town's zoning or other regulatory authority. See Town
of Westport v. Connecticut Siting Council, 260 Conn.
266, 272 (2002); Town of Guilford v. Landon, 146
Conn. 178, 179-80, 148 A.2d 551 (1959). In City of
New Haven v. Public Utilities Commission, 165 Conn.
687, 698-704, 345 A.2d 563 (1974}, the Supreme
Court found that the trial court did not abuse its
discretion in finding that the City had a “substantial
interest in the matter of construction of facilities by
public service companies within its corporate limits,”

based on evidence that proposed electrical transmis-
sion lines would have a “damaging effect . . . on devel-
opment, open spaces, parks and recreational
programs in certain neighborhood areas within the
city of New Haven . . .” (Emphasis added.) Id., 699.

The case before this court is different. The City does
not allege any interference with its regulatory author-
ity or harm to its property. It is true that part of the
cable project that the Siting Council approved—spe-
cifically, the electric substation and at least some of a
“directional drilling” connector that would run 1,600
feet from the substation to the federal navigational
channel—is within the corporate limits of New Haven.
(ROR, Findings of Fact, p. 7, 936; p. 15, 972; Decision
and Order.) As stated, however, the City did not appeal
the Siting Council's decision approving the electric
substation. Although the Siting Council's approval of
the directional drilling component was part of the
same decision approving the cable that the City did
appeal, the City does not allege that the directional
drilling causes it any harm or that the cable project as
a whole creates the risk of any damage to that part of
the City where the directional drilling will take place.

The City does allege that the Siting Council’s deci-
sion will impair its ability to dredge “the navigation
channel.” (Appeal and Verified Petition, 910.) But there
is no allegation that the navigation channel is within
city limits. The Siting Council noted that the “Federal
Navigational Channel” is maintained by the Army
Corps of Engineers (ROR, Findings of Fact, p. 2, 111;
p. 12, 957; Opinion, p. 2), thus suggesting that the
navigational channel is in federal waters. At oral ar-
gument, counsel for the City made clear that the City
is not alleging that the cable will interfere with any
dredging activity to take place within the City’s bor-
ders.? In short, the City does not all%ge damage to any
property within its corporate limits.

The City relies principally on the allegation that the
cable will impair navigation and commerce in the
adjoining harbor and ultimately detract from the wel-
fare of the City “in the form of jobs, goods, revenues,
and tax dollars . . .” (Appeal and Verified Petition, 99.)
The City, however, does not have a “legally protected
interest” in economic growth through the maritime
industry. Terese B. v. Conunissioner of Children and
Families, supra, 68 Conn.App. 228; see generally New
England Rehabilitation Hospital of Hartford, Inc. v.
Commission on Hospitals and Health Care, supra, 226
Conn. 137 (“Loss of future revenues is but a prospec-
tive and speculative injury, insufficient to qualify the
plaintiff as aggrieved, unless the competition at issue
is ‘unfair’ or ‘illegal’ ”). Although it is reasonable to
hope that the City will prosper in the future, the reality
is that the City has no legally enforceable right to
enhanced commercial activity. Rather, the City’s con-
cern for its economic well-being is a “general interest
that all members of the community share . . .” Terese
B. v. Commissioner of Children and Families, supra,
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228. As such, it is insufficient to establish classical
aggrievement. 1d.6

B

The second count of the City’s appeal petition pur-
ports to arise under the Connecticut Environmental
Protection Act (*CEPA”), which is codified in General
Statutes §§22a-14 to 22a-20. In particular, the City
claims it has statutory aggrievement under General
Statutes §22a-19(a). (Appeal and Verified Petition,
921.) Section 22a-19(a) provides as follows:

In any administrative, licensing or other proceed-
ing, and in any judicial review thereof made avail-
able by law, the Attorney General, any political
subdivision of the state, any instrumentality or
agency of the state or of a political subdivision
thereof any person, partnership, corporation, asso-
ciation, organization or other legal entity may inter-
vene as a party on the filing of a verified pleading
asserting that the proceeding or action for judicial
review involves conduct which has, or which is
reasonably likely to have, the effect of unreasonably
polluting, impairing or destroying the public trust
in the air, water or other natural resources of the
state.

The City alleges that the cable project will likely have
the effect of “unreasonably polluting, impairing, or
destroying the public trust in the vitality of the [New
Haven] Harbor and its usefulness as a shipping chan-
nel.” (Appeal and Verified Petition, 922.} It also alleges
that the cable project will interfere with harbor im-
provements, resulting in a diversion of maritime cargo
to trucks, thereby increasing air pollution in New
Haven. (Appeal and Verified Petition, 9923-24.)

The City requested to participate as a party in the
Siting Council proceedings “pursuant to its statutory
rights under Conn. Gen. Stat. 16-50n" and the Siting
Council granted the request.” (ROR, IX, Items 1, 2.)
Cross-Sound now challenges the City’s statutory
standing on the ground that the City did not partici-
pate or intervene in the Siting Council proceedings
under §22a-19.8 Cross-Sound relies on the negative
inferences from Supreme Court cases holding that
when a party intervenes in administrative proceedings
pursuant to §22a-19, it has standing to appeal the
environmental issues associated with the agency’'s
decision. See Branhaven Plaza, LLC v. Inland Wetlands
Commission, 251 Conn. 269, 276 n.9, 740 A.2d 847
(1999); Red Hill Coalition, Inc. v. Conservation Comrmis-
sion, 212 Conn. 710, 715, 563 A.2d 1339 (1989).
Cross-Sound maintains that, absent intervention
under §22a-19, the City has no statutory standing to
appeal.

The flaw in Cross-Sound’s position is that, even
under §22a-19, intervention in the agency proceedings
is not the only basis for appearing in the administra-
tive appeal of the agency decision. In Red Hill Coalition,
Inc. v. Conservation Conunission, supra, 212 Conn.
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716, the Supreme Court held that a person who had
not intervened in the administrative proceedings
could, pursuant to §22a-19, join a valid appeal initi-
ated by other parties. The Appellate Court later sum-
marized the law as follows: “Section 22a-19 does not
grant [a party] the right to initiate their own appeal
without having first participated in the administrative
proceedings or having joined in an existing appeal by
other parties.” Hyllen-Davey v. Plan & Zoning Commis-
sion, 57 Conn.App. 589, 596, 749 A.2d 682, cert.
denied, 253 Conn. 926, 754 A.2d 796 (2000). This
summary tracks the wording of §22a-19, which pro-
vides that any party may “intervene” in the “judicial
review” of an administrative decision involving the
environment. General Statutes §22a-19; see Hyllen-
Davey v. Plan & Zoning Commission, supra, 595.

Although the courts have not fully explained the
legislative purpose behind allowing a party to inter-
vene in an existing administrative appeal but not
“initiate their own appeal,” Hyllen-Davey v. Plan &
Zoning Commission, supra, 57 Conn.App. 596, the
most logical explanation is that the legislature did not
desire to see administrative appeals initiated by per-
sons with no connection to the case other than their
general concern for the environment. The legislature
could reasonably have sought to avoid setting the
“judicial machinery in motion” when no other party
had standing to appeal. (Internal quotation marks
omitted.) Webster Bank v. Zak, 259 Conn. 766, 774,
792 A.2d 66 (2002). But in the present case, this
concern is not present. The Attorney General has filed
an appeal from the same Siting Council ruling and, as
the court will discuss, has standing to raise environ-
mental issues. Although the court has not formally
consolidated the Attorney General’s appeal with the
City’s, the court has treated both appeals as compan-
ion cases, as the writing of this joint decision illus-
trates. The City's appeal does not set the “judicial
machinery in motion,” id., because even without that
appeal, the court would have to address some of the
same issues in resolving the Attorney General's ap-
peal. It would exalt form over substance to hold that
the City can obtain standing by intervening in the
Attorney General's appeal but not by filing a compan-
ion appeal. In this unusual situation, the court holds
that the City has statutory standing under §22a-19.

C

An intervening party under §22a-19 may only raise
“environmental issues.” Red Hill Coalition, Inc. v. Con-
servation Comumission, supra, 212 Conn. 715. Areview
of the City’s brief reveals that it is difficult to conclude
that the plaintiff has properly raised any issues, much
less environmental issues. The section of the City’s
brief devoted to the merits of this appeal consists of a
rambling twelve-page discussion of issues, some of
which the City never raised before the Siting Council,
without one citation to the case law. (City’s Brief, pp.
9-21.) Under these circumstances, the court could
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conclude that the City has not properly preserved and
briefed any issues on appeal. See Merchant v. State
Ethics Commission, 53 Conn.App. 808, 818, 733 A.2d
787 (1999); Burnhamuv. Administrator, 184 Conn. 317,
322-23, 439 A.2d 1008 (1981).

In any event, most of the brief concerns issues other
than the environment. The theme of the brief seems to
be that the cable will harm maritime commerce in New
Haven Harbor.® While the City alleges, without fully
briefing, the claim that the cable project likely will
“have the effect of unreasonably polluting, impairing,
or destroying the public trust in the vitality of the
Harbor and its usefulness as a shipping channel”
(Appeal and Verified Petition, 922}, this allegation does
not constitute an environmental issue. The City's
concern for the “public trust” is not clean water but
rather more shipping. See Nizzardo v. State Traffic
Commission, 259 Conn. 131, 198, 788 A.2d 1158
(2002) (Borden, J., dissenting) (agreeing that it would
be bizarre to argue that the department of motor
vehicles has jurisdiction over environmental issues
under §22a-19 because it “issues licenses to drive, and
driving a car can contribute to air pollution”).10

The only environmental issue that the City does
brief is the claim that the Department of Environmen-
tal Protection, in approving the installation of the
cable, did not follow its own standard procedures
concerning the time of year when it normally would
allow dredging or other activities that might disturb
the sediment, and did not forward a report of the
Department of Agriculture to the Siting Council con-
cerning this issue. (City’s Brief pp. 15-18.) This court
cannot review this claim because it calls for an exam-
ination of matters outside the record. Indeed, it calls
for review of an action by a different agency. Although
the City labels this matter an “irregularity of proce-
dure,” the City did not make any request to expand
the record pursuant to General Statutes §4-183(i).11
Therefore, the court is “confined to the record.” Gen-
eral Statutes §4-183(i). The record provides no support
for the City’'s claim.

Accordingly, the court dismisses the City’s appeal.

v
A

The court now addresses the appeal taken by the
Attorney General. While the Attorney General does not
claim that he is classically aggrieved in the usual
sense, he does argue that he has authority to bring
this appeal based on the common-las authority of his
office. In Blumenthal v. Barnes, 261 Conn. 434 (2002},
the Supreme Court recently held that the Attorney
General is a * ‘creature of statute’ that is governed by
statute and, thus, has no common-las authority.” Id.,
463. Accordingly, the court rejects the argument that
the Attorney General has common-las authority to
bring this appeal.12

B

The real dispute is whether the Attorney General
has statutory authority to bring this appeal. It is true
that generally the Attorney General's statutory obliga-
tion is to defend state agencies, not to sue them. The
broad mandate of the Attorney General is to “appear
for . . . all heads of departments and state boards,
commissioners . . . in all suits and other civil proceed-
ings, except upon criminal recognizances and bail
bonds, in which the state is a party or is interested, or
in which the official acts and doings of said-officers
are called into question . . .” General Statutes §3-125.
Of particular relevance to this case, “[t]he Attorney
General shall appoint an assistant attorney general or
a special assistant attorney general to act as counsel
for the Connecticut Siting Council.” General Statutes
§16-50n{d). Any person applying to the Siting Council
for a certificate shall serve a copy of the certificate on
the Attorney General. General Statutes §16-501(b}(2).
Civil proceedings to enforce the Siting Council’s orders
“may be brought by the Attorney General in the supe-
rior court for any judicial district affected by the
violation.” General Statutes §16-50u.

On the other hand, the Attorney General apparently
is entitled to become an independent party to Siting
Council proceedings. General Statutes §16-
50n(a)(2).13 Furthermore, as discussed, §22a-19(a)
provides that:

In any administrative, licensing or other proceed-
ing, and in any judicial review thereof made avail-
able by law, the Attorney General . . . may intervene
as a party on the filing of a verified pleading assert-
ing that the proceeding or action for judicial review
involves conduct which has, or which is reasonably
likely to have, the effect of unreasonably polluting,
impairing or destroying the public trust in the air,
water or other natural resources of the state.

(Emphasis added.) It is this statute upon which the
Attorney General primarily relies as its authority for
initiating this appeal.l4

As stated above, §22a-19 literally authorizes only
intervention, but the Supreme Court has ruled that a
party that intervened in an administrative proceeding
under §22a-19 also has standing to initiate an admin-
istrative appeal. See Branhaven Plaza, LLC v. Inland
Wetlands Comumnission, supra, 251 Conn. 276 n.9; Red
Hill Coalition, Inc. v. Conservation Commission, supra,
212 Conn. 715. In this case, the Attorney General did
intervene in the administrative proceedings under
§22a-19 (ROR, XII, Items 2, 5), and thus ordinarily
would have authority to initiate an appeal. Cross-
Sound nonetheless argues that the Attorney General
lacks the authority and power to initiate an adminis-
trative appeal, much like a corporate officer lacks
power to initiate litigation for the corporation in viola-
tion of the corporate bylaws. The court does not accept
this analogy. The Attorney General is an elected con-
stitutional officer of the state. Conn. Const., art. IV,
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§1. He is entrusted with the “public duty, as Attorney
General, and his duty as a lawyer to protect the
interest of his client, the people of the State.” (Internal
quotation marks omitted.) Commission on Special Rev-
enue v. Freedom of Information Commission, 174
Conn. 308, 319, 387 A.2d 533 (1978). Based on this
trust and duty, the Attorney General can decide on his
own whether to invoke a remedy authorized by law.
There is no need for an intermediate authorization
from a board of directors or other body.

The court must therefore reconcile the apparent
conflict between §22a-19 which, as explained, autho-
rizes the Attorney General to initiate an administrative
appeal of a Siting Council decision involving environ-
mental issues, and the statutes, such as General
Statutes §§3-125 and 16-50n(d), that require the At-
torney General to represent the Siting Council. The
court should seek to harmonize legislation to avoid
conflict. See Dodd v. Middlesex Mutual Assurance Co.,
242 Conn. 375, 388, 698 A.2d 859 (1997). The obvious
way of avoiding conflict is to find that the Attorney
General's office can fulfill both duties at the same time.
This approach is the one taken by the Attorney
General's office in this case. The Attorney General and
several Assistant Attorneys General have initiated and
prosecuted this administrative appeal, while several
other Assistant Attorneys General have independently
represented the Siting Council.

The objections to this procedure are not legislative,
but ethical. In Commission on Special Revenue v.
Freedom of Information Commission, supra, 174 Conn.
308, the Supreme Court denied an ethical challenge
to the general concept of different members of the
Attorney General's office representing opposing state
agencies. The Court, however, did not address sore
of the specific ethical concerns that might arise in a
case like the present one. Id., 321-22. For example,
given that one large office is representing opposing
parties (albeit through different departments), there is
a concern for the confidentiality of client communica-
tions. See Rules of Professional Conduct 1.6. There is
also concern that the Assistant Attorneys General
representing the Siting Council will have a conflict of
interest in representing their client with zeal given that
the Attorney General, who is their ultimate supervisor,
represents the adverse party. See Rules of Professional
Conduct 1.3, commentary.

The Attorney General and the Assistant Attorneys
General representing the Siting Council have assured
this court that they have taken all precautions to avoid
disclosure of client confidences and that there is no
conflict of interest. The court accepts these assur-
ances. The court has not observed any ethically ques-
tionable activity. Accordingly, the court concludes that
the Attorney General has the authority under §22a-19,
consistent with the Rules of Professional Conduct, to
initiate suit against a state agency represented by
other members of the Attorney General's office. 15
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C

As discussed, §22a-19 authorizes a party to raise
only “environmental issues.” Red Hill Coalition, Inc. v.
Conservation Commission, supra, 212 Conn. 715. In
this appeal, the Attorney General raises three issues:
whether the Siting Council had to consider the cumu-
lative environmental impact of other proposed Long
Island Sound cables and pipelines; whether the Siting
Council had to consider alternative cable-routes that
posed less risk to the environment; and whether the
Siting Council properly found that the Cross-Sound
cable satisfies the public benefit standard. The first
two issues are indisputably environmental ones. The
parties dispute whether the third issue qualifies.

The Attorney General's third issue focuses on Gen-
eral Statutes §16-50p(c)(2)}(A), which provides that the
Siting Council shall not issue a certificate for an
electric transmission line that is substantially under-
water unless it “finds and determines . . . [a] public
benefit for the facility.” The same statute also provides
that “[flor purposes of subparagraph (A) of this subdi-
vision, a public benefit exists if such a facility is
necessary for the reliability of the electric power supply
of the state or for the development of a competitive
market for electricity.”16 The Attorney General argues
that the Siting Council did not make the findings
required by the statute and that, especially in view of
the Siting Council's finding that the original TransE-
nergie proposal was not necessary, the evidence would
not support any finding of necessity and public benefit
concerning Cross-Sound’s proposal.

This issue is not an environmental one. Instead, it
focuses on the reliability of the electric power supply
and the development of a competitive market for elec-
tricity. The Siting Council’s extensive findings on the
issue of public benefit do not mention the environ-
ment. (ROR, Findings of Fact, pp. 3-5, 9913-24.)

As the Attorney General agreed at oral argument,
the Siting Council should not consider environmental
consequences in assessing public benefit but rather
should determine the public benefit separately and
then weigh it against the environmental conse-
quences. The statute provides as much. Subpara-
graph (c)(2)(A) requires the Siting Council to find and
determine public benefit. Environmental impact is a
separate factor, contained in the next subparagraph,
General Statutes §16-50p(c}{(2)(B). Subparagraph (B)
refers to “the nature of the probable environmental
impact, including a specification of every single ad-
verse and beneficial effect that, whether alone or
cumulatively with other effects, conflict with the poli-
cies of the state concerning the natural environment,
ecological balance, public health and safety, scenic,
historic and recreational values, forests and parks, air
and purity and fish and wildlife.” The next subpara-
graph, §16-50p(c)(2)(C), requires the Siting Council to
determine “why the adverse effects or conflicts referred
to in subparagraph (B) of this subdivision are not
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sufficient reason to deny the application.” This sub-
paragraph obligates the Siting Council to weigh the
environmental impact against the benefits. Thus,
while the Siting Council must consider the environ-
mental impact and weigh that impact against the
public benefit in subparagraphs (B) and (C), the valid-
ity of the Siting Council’s finding of public benefit
under subparagraph (A) is not in itself an environmen-
tal issue. Therefore, the Attorney General does not
have authority under §22a-19 to raise the public
benefit issue on appeal.1?

v

The court accordingly turns to the merits of the
environmental issues. The Attorney General’s princi-
pal contention is that the Siting Council erred in failing
to consider the cumulative impact of some five other
proposed gas or electric transmission projects planned
for construction under Long Island Sound. The Attor-
ney General claims that this failure violates the terms
of the governing Siting Council statute, General Stat-
utes §16-50p(c)(2), and CEPA.

This issue involves a pure question of law and thus
this court has broad review. See MacDermid, Inc. v.
Department of Envirorunental Protection, 257 Conn.
128, 137, 778 A.2d 7 (2001). Because the Siting
Council’s interpretation of the relevant statutes as not
requiring an inquiry into the impact of other proposed
projects has not been subject to judicial scrutiny, the
agency is not entitled to special deference. Id.

To resolve this issue, the court must engage in
statutory interpretation. The process of statutory in-
terpretation “involves a reasoned search for the inten-
tion of the legislature . . . In seeking to discern that
intent, we look to the words of the statute itself, to the
legislative history and circumstances surrounding its
enactment, to the legislative policy it was designed to
implement, and to its relationship to existing legisla-
tion and common-las principles governing the same
general subject matter.” (Internal quotation marks
omitted.) Connelly v. Commissioner of Correction, 258
Conn. 394, 403, 780 A.2d 903 (2001).

Both defendants interpret §16-50p(c})(2) to require
only an examination of the cumulative environmental
impact from the project under consideration. As dis-
cussed, §16-50p(c)(2) provides that the Siting Council
“shall not grant a certificate for a facility . . . which is
substantially underground or underwater” unless the
Siting Council makes a number of findings, including:

the nature of the probable environmental impact,
including a specification of every single adverse and
beneficial effect that, whether alone or cumulatively
with other effects, conflict with the policies of the
state concerning the natural environment, ecologi-
cal balance, public health and safety, scenic, his-
toric and recreational values, forests and parks, air
and purity and fish and wildlife . . .

(Emphasis added.} General Statutes §16-50p(c)(2)(B).
See supranote 16. The plain language of this provision
establishes that, contrary to the Attorney General's
arguments, the Siting Council must examine the en-
vironmental effects “alone or cumulatively” of “a facil-
ity" seeking the certificate, not of other facilities
seeking or planning to seek certificates. Although, as
the Attorney General maintains, this statute may be a
remedial one and thus should be interpreted liberally,
the court simply cannot expand the statute beyond the
words of the statute itself. Connelly v. Conmunissioner
of Correction, supra, 258 Conn. 403.

The defendants’ interpretation furthers a reason-
able legislative policy. Connelly v. Cormunissioner of
Correction, supra, 258 Conn. 403. It is entirely logical
for an agency to consider only the environmental
impact of the proposal before it, and then take that
impact into account when evaluating subsequent pro-
posals. See Kleppe v. Sierra Club, 427 U.S. 390, 414-
15 n.26 (1976). The alternative approach advocated
by the Attorney General might result in the denial of
an application based on the cumulative environmental
impact of future projects even though the project in
question would do minimal environmental harm and
confer considerable public benefit.

An examination of the surrounding legislation sup-
ports the defendants’ interpretation of the statute.
Connelly v. Commissioner of Correction, supra, 258
Conn. 403. In General Statutes §16-501(a)(1), the leg-
islature has required that an application for a certifi-
cate for an electric transmission line contain a number
of very specific types of information.!® One of the
requirements is “a description of the effect of the
proposed transmission line, substation or switchyard
on the environment, ecology, and scenic, historic and
recreational values . . .” (Emphasis added.) General
Statutes §16-501(a)(1)(E). Despite the very specific re-
quirements of the statute, there is no requirement to
identify the environmental effects of similar proposed
transmission lines. The legislature’s mandate that an
applicant identify the environmental effects of its pro-
posal but not of other related proposals reveals a
legislative intention not to compel the Siting Council
to consider the related proposals.19

The passage of Public Acts 2002, No. 02-95 during
the pendency of this case also sheds light on the
meaning of §16-50p(cl{2). Sections 1 and 3 of the
public act provide for the formation of a task force to
complete, within one year, a comprehensive environ-
mental assessment and plan concerning numerous
items including: “an evaluation of methods to mini-
mize the numbers and impacts of electric power line
crossings, gas pipeline crossings and telecommunica-
tions crossings within Long Island Sound, including
an evaluation of the individual and cumulative envi-
ronmental impacts of any such proposed crossings
. . .” Public Acts 2002, No. 02-95, §3. Section 4 re-
quires that, after a one-year moratorium (provided for
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in sections 1 and 3), any state agency, including the
Siting Council, considering an application for an elec-
tric power line, gas pipeline or telecommunications
crossing of Long Island Sound shall evaluate a number
of factors, including: “environmental impact, both in-
dividual and cumulative, including but not limited to
those impacts anticipated by the comprehensive envi-
ronmental assessment and plan described in section
3 of this act.” Public Acts 2002, No. 02-95, §4.20

The wording in the new public act, particularly the
language in section 3 requiring “an evaluation of the
individual and cumulative environmental impacts of
~ any such proposed crossings,” clearly refers to the
cumulative environmental impact analysis proposed
by the Attorney General. (Emphasis added.} Public
Acts 2002, No. 02-95, §3. This new language stands
in contrast to the language in §16-50p(c)(2)(B) requir-
ing the Siting Council, in considering the application
for “a facility,” to determine the “nature of the probable
environmental impact, including a specification of
every single adverse and beneficial effect that, whether
alone or cumulatively with other effects, conflict with
the policies of the state concerning the natural envi-
ronment . . ."”

The presumption is that the new language repre-
sents a change in the law, rather than a clarification
of prior law. See State v. State Employees’ Review
Board, 239 Conn. 638, 648, 687 A.2d 134 (1997). This
presumption is well-founded here. The public act,
entitled “An Act Concerning the Protection of Long
Island Sound,” does not purport to clarify or even
amend §16-50p, but rather enacts an entirely new
statute. The language of section 4 of the public act
does not track the language of §16-50p(c)(2), but
rather refers to review by any state agency (“including,
but not limited to, the Department of Environmental
Protection or the Connecticut Siting Council”) of spe-
cific types of facilities (“electric power line, gas pipeline
or telecommunications crossing”) in a specific location
(Long Island Sound). Section 4 adds a requirement
that the Siting Council consider a comprehensive
environmental assessment and plan—a requirement
that did not exist under prior law. For these reasomns,
the court concludes that Public Acts 2002, No. 02-95
represents a change in rather than a clarification of
prior law and, therefore, that the prior law, §16-
50p(cH2), does not require the Siting Council to exam-
ine the cumulative environmental impact of future
projects.

The Attorney General next contends that CEPA
applies in Siting Council proceedings and requires an
examination of cumulative environmental impact. The
court’s initial response is that a conflict exists between
CEPA, as construed by the Attorney General, and
§16-50p(c)(2), and that the Siting Council statute
takes precedence.

Statutes governing the Siting Council are found in
chapter 277a of the General Statutes, which is entitled
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“Public Utility Environmental Standards Act,” and
which encompasses §§16-50g through 16-50aa. Gen-
eral Statutes §16-50w provides: “In the event of any
conflict between the provisions of this chapter and any
provisions of the general statutes, as amended, or any
special act, this chapter shall take precedence.”

Our Supreme Court has stated that:

A test frequently used to determine whether a
conflict exists is whether the ordinance permits or
licenses that which the statute forbids, or prohibits
that which the statute authorizes; if so, there is a
conflict. If, however, both the statute and the ordi-
nance are prohibitory and the only difference is that
the ordinance goes further in its prohibition than
the statute, but not counter to the prohibition in
the statute, and the ordinance does not attempt to
authorize that which the legislature has forbidden,
or forbid that which the legislature has expressly
authorized, there is no conflict.

{(Internal quotation marks omitted.) Bauer v. Waste
Management of Connecticut, Inc., 234 Conn. 221, 235,
662 A.2d 1179 (1995).2] In this case, §16-50p(c)(2)
requires the Siting Council to grant a certificate when
it finds the required statutory factors. See supra note
16.22 These factors, as the court has held, do not
include an examination of the cumulative environ-
mental impact of future projects. In contrast, CEPA,
in the Attorney General’s view, requires the agency to
assess the cumulative future environmental impact.
In a given case, in which consideration of cumulative
environmental impact is the decisive factor, §16-
50p(cH2) could permit what, according to the Attorney
General, CEPA forbids. Accordingly, a conflict exists.
Bauer v. Waste Management of Connecticut, supra,
235. In this situation, the Siting Council statute “takes
precedence.” General Statutes §16-50w. Thus, while
the Siting Council may have discretion to consider
CEPA, see General Statutes §16-50x(a); supranote 19,
it is not required to do so.

The court, in any event, does not agree with the
Attorney General's interpretation of CEPA. The Attor-
ney General relies primarily on the underscored lan-
guage in §22a-19(b), which provides:

In any administrative, licensing or other proceed-
ing, the agency shall consider the alleged unreason-
able pollution, impairment or destruction of the
public trust in the air, water or other natural re-
sources of the state and no conduct shall be author-
ized or approved which does, or is reasonably likely
to, have such effect so long as, considering all
relevant surrounding circumstances and factors,
there is a feasible and prudent alternative consis-
tent with the reasonable requirements of the public
health, safety and welfare.

(Emphasis added.) General Statutes §22a-19(b). The
Attorney General claims that “all relevant circum-
stances” encompasses cumulative environmental im-
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pact. Our courts, however, have not interpreted this
language to require an examination of future sources
of pollution. Further, in Paige v. Town Plan & Zoning
Cominission, 235 Conn. 448, 462-63, 668 A.2d 340
(1995), the Supreme Court observed: “By its plain
terms, General Statutes §22a-19(b) requires the con-
sideration of alternative plans only where the commis-
sion first determines that it is reasonably likely that
the project would cause unreasonable pollution, im-
pairment or destruction of the public trustin the natural
resource at issue.” (Emphasis in original; internal
quotation marks omitted.) This observation confirms
that §22a-19(b) contains two prongs: unreasonable
pollution and feasible alternative plans. By its place-
ment in the statute, the language “all relevant circum-
stances and factors” modifies the feasible alternatives
prong. It thus qualifies what is a “feasible alternative.”
It follows that the phrase “all relevant circumstances
and factors” does not modify the initial determination
of whether there iIs “unreasonable pollution.” Indeed,
the latter phrase already contains a reasonableness
component. Thus, even assuming that CEPA applies
to the Siting Council, the phrase “all relevant circum-
stances and factors” does not affect the initial inquiry
into whether there is unreasonable pollution.

The Attorney General also relies on language in
§22a-16 that the Attorney General may bring an
action for “declaratory and equitable relief” when a
person “acting alone, or in combination with others”
has impaired the environment. General Statutes
§22a-16.23 The initial barrier to application of this
provision is that this case is an administrative ap-
peal, not one for declaratory or equitable relief. The
Attorney General’s response is to rely on the Appel-
late Court’s statement in Hyllen-Davey v. Plan &
Zoning Commission, supra, 57 Conn.App. 593, that
it views §§22a-16 and 22a-19 “as operating hand in
hand to grant a full range of protection to our state’s
environmental resources.” The point of this state-
ment was that, because each statute authorizes
“any person” to invoke its remedies, and because
both statutes were part of a common legislative
effort, both statutes should be interpreted similarly
to have eliminated the requirement of classical
aggrievement. Id., 591-95. The decision, however,
does not mean that courts are free to overlook the
wording in one statute when it is different from the
other or because doing so might promote the envi-
ronment. See Quarry Knoll II Cow. v. Planning &
Zoning Commission, 256 Conn. 674, 735-36, 780
A.2d 1 (2001). Indeed, in Hyllen-Davey, the Appel-
late Court relied on the plain language of §22a-19,
without reference to §22a-16, to rule that a person
who was not a party in an administrative proceeding
may intervene in a pending administrative appeal
but cannot take an appeal on its own. Accordingly,
the court finds that, because this case is not an
action for declaratory or equitable relief, §22a-16
does not apply.24

Finally, the Attorney General contends that federal
cases decided under the National Environmental Pro-
tection Act, 42 U.S.C. §4321 et seq. (“NEPA"), re-
quire environmental impact statements to include a
cumulative impact analysis and that this rule either
applies directly to the Siting Council or indirectly
through CEPA.25 The Attorney General tries to tie
NEPA directly into Siting Council proceedings
through the introductory statute in the Public Utility
Environmental Standards Act, which provides that
one of the many “purposes of this chapter” is to
“provide environmental quality standards and cri-
teria for the location, design, construction and op-
eration of facilities for the furnishing of public utility
services at least as stringent as the federal environ-
mental quality standards and criteria . . .” General
Statutes §16-50g.26 This introductory statement
appears to be more of a description of what the
remainder of the state statutes in the chapter seek
to do than a wholesale incorporation of federal en-
vironmental law. Surely, the Attorney General does
not contend that §16-50g makes applicable to Siting
Council proceedings every regulation of the federal
Council on Environmental Quality and the Environ-
mental Protection Agency regarding “federal envi-
ronmental quality standards and criteria.”

In any case, the requirement of a federal environ-
mental impact statement is one that applies to “major
Federal actions significantly affecting the quality of the
human environment.” 42 U.S.C. §4332(2)(C). It does
not apply when, as here, there is neither federal
funding nor federal control. See Enos v. March, 769
F.2d 1363, 1371-72 (9th Cir. 1985).27 Thus, even if
§16-50¢g incorporated all “federal environmental qual-
ity standards and criteria,” the federal environmental
impact statement standards and criteria relied upon
by the Attorney General do not govern private actors
such as Cross-Sound.

VI

The Attorney General makes a separate argument
that the Siting Council failed to consider feasible
and prudent alternatives to the project as required
by §22a-19(b). The court reiterates that CEPA does
not apply to Siting Council proceedings when it
conflicts with the Public Utility Environmental Stan-
dards Act, as the Attorney General suggests it does.
Moreover, the Attorney General improperly relies on
language in Gardiner v. Conservation Commission,
222 Conn. 98, 109, 608 A.2d 672 (1992}, that “[e]ven
minimal environmental harm is to be avoided if,
‘considering all relevant surrounding circumstances
and factors, there is a feasible and prudent alterna-
tive consistent with the reasonable requirements of
the public health, safety and welfare.’ ” Three years
later, in Paige v. Town Plan & Zoning Commission,
supra, 235 Conn. 448, the Supreme Court, as
quoted above, clarified that §22a-19(b) requires the
consideration of alternative plans only when the
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agency first determines that the project would cause
“unreasonable pollution . . .” (Emphasis in original;
internal quotation marks omitted.) Id., 462-63. The
Supreme Court has adhered to the rule that there is
no need to consider alternative plans unless the
agency first finds “unreasonable” pollution. See
Quarry Knoll I Corp. v. Planning & Zoning Commis-
sion, supra, 256 Conn. 736 n.33. In this case, the
Siting Council, without applying CEPA, essentially
found that there was no unreasonable pollution. See
supra note 2. Because, aside from the cumulative
impact argument, the Attorney General in this ap-
peal does not challenge this finding, the Siting
Council had no obligation under CEPA, even if it
applied, to examine alternative routes or projects.

The court also observes that the Siting Council did
undertake an examination of alternative routes. By
law, an applicant for a certificate must provide the
Siting Council with “justification for adoption of the
route or site selected, including comparison with al-
ternative routes or sites which are environmentally,
technically and economically practical.” General Stat-
utes §16-501(a)(1)(D). In this case, as discussed, the
Siting Council initially rejected, partly on environmen-
tal grounds, an application from a predecessor of
Cross-Sound that proposed a different route for the
cable. The Siting Council found that the relocated
route it ultimately approved “will result in substan-
tially less impact to important shellfish seed beds.”
(ROR, Opinion, p. 3.) Thus, the Siting Council com-
plied with the spirit of CEPA, even if the letter did not
apply.

Vi

The appeals are dismissed.

ISection 16-50k(a) provides as follows:

Except as provided in subsection (b) of section 16-50z, no
person shall exercise any right of eminent domain in
contemplation of, commence the preparation of the site
for, or commence the construction or supplying of a facil-
ity, or any modification of a facility, that may, as deter-
mined by the council, have a substantial adverse
environmental effect, in the state without having first
obtained a certificate of environmental compatibility and
public need, hereinafter referred to as a “certificate,” is-
sued with respect to such facility or modification by the
council, except fuel cells with a generating capacity of ten
kilowatts or less which shall not require such certificate.
Any facility with respect to which a certificate is required
shall thereafter be built, maintained and operated in
conformity with such certificate and any terms, limitations
or conditions contained therein. Notwithstanding the pro-
visions of this subsection, the council shall, in the exercise
of its jurisdiction over the siting of generating facilities,
approve by declaratory ruling (1) the construction of a
facility solely for the purpose of generating electricity other
than an electric generating facility that uses nuclear ma-
terials or coal as fuel, at a site where an electric generating
facility operated prior toJuly 1, 1998, and (2) the construc-
tion or location of any fuel cell, unless the council finds a
substantial adverse environmental effect.

In the context of this case, “facility” means “[a]n electric
transmission line of a design capacity of sixty-nine kilovolts
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or more, including associated equipment but not including a
transmission linetap . . ." General Statutes §16-50i(a)(1).

2The Siting Council’s ultimate conclusion was that:

[Tlhe effects associated with the construction, operation,
and maintenance of a HVDC submarine electric transmis-
sion and fiber optic cable system from New Haven, Con-
necticut to Brookhaven, New York, including effects on the
natural environment; ecological integrity and balance;
forests and parks; scenic, historic, and recreational val-
ues; air and water purity; fish and wildlife; and public
health and safety are not disproportionate either alone or
cumulatively with other effects when compared to benefit,
[and] are not in conflict with the policies of the State
concerning such effects . . .

(ROR, XXXIX, Item 2 (Opinion), p. 4.)

3The court denied seventeen motions to Intervene as
parties in this appeal, mostly filed by General Assembly
members, but granted permission to the Office of Consumer
Counsel to submit an amicus curiae brief.

4The City's appeal petition also refers to “New Haven
Harbor” and the “Port of New Haven.” The City alleges that
“New Haven Harbor is home to the Port of New Haven . . .” It
also refers to “[tlhe navigation channel in the Harbor . . .”
(Appeal and Verified Petition, 999, 9a, 9¢.) These statements
leave unclear whether any portion of these entities constitutes
city property. The Siting Council observed that at least part
of the federal navigational channel was “within New Haven
Harbor.” (ROR, Findings of Fact, p. 12, 959.) In view of the
City’s disclaimer of any interference with dredging within city
limits, the court need not resolve these uncertainties.

5The City also alleges the cable would be “vulnerable to
anchor strikes.” (Appeal and Verified Petition, 910.) This
allegation reveals possible harm to Cross-Sound, which owns
the cable, not to the City.

6The court’s conclusion is based on the inadequacy of the
City’s allegations, not its proof. The City offered to prove its
allegations. The court’s ruling means that even if the City had
done so, the proof would not establish standing as a matter
of law. See Ganin v. Smith & Wesson Corp., supra, 258 Conn.
348.

7[Editor's Note: Footnote 7, which recites the language of
Section 16-50n, has not been included in the reported opin-
ion.]

8Although the City’s intervention letter mentions the en-
vironment in general terms, it does not cite §22a-19 and it is
not a “verified pleading” that “contains specific factual alle-
gations setting forth the environmental issue that the inter-
venor intends to raise,” as is required by the decision in
Nizzardo v. State Traffic Commission, 259 Conn. 131, 162,
164-65, 788 A.2d 1158 (2002). (ROR, IX, Item 1.)

9The cable installation and repair activity would create
obvious ‘interruptions or constraints on shipping activity in
New Haven Harbor.’ " (City’s Brief, p. 12.) “The condition [that
Cross-Sound cooperate with the Army Corps of Engineers],
even if future generations remember that it exists, will not
safeguard the important economic resource that is the Har-
bor, against interruptions and constraints on shipping activ-
ity caused by the cable(s)’ presence.” (City’s Brief, p. 14.) “The
Siting Council’s failure to consider and weigh these equally
important policy considerations [concerning ‘the benefit to
the public of maintaining a vigorous, competitive harbor’]
(which are required to be weighed), resulted in a short-sighted
decision that eases Long Island's short-term energy problems
by creating long-term energy problems for Connecticut.”
(City's Brief, p. 19.)

10The City also alleges that impairing maritime commerce
in New Haven Harbor will result in increased truck traffic in
the region, thereby causing air pollution, (Appeal and Verified
Petition, 9923-24.), but the City fails to brief this claim.
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1[Editor's Note: Footnote 11, which recites the language
of Section 4-183(i), has not been included in the reported
opinion.]

12The court observes that the Attorney General's claim
that he has common-law authority seems particularly ill-
suited for this case. As the court observed in Barnes, the
claimed basis for common-las authority was that the com-
mon-las powers of the state’s attorneys over civil matters
devolved to the office of the Attorney General upon its estab-
lishment in 1897. Blumenthal v. Barnes, supra, 443. The
historic authority of the state’s attorney, however, was to
represent the Crown, the colony, and finally the State. Id.,
444-45. It thus appears that the Attorney General, in claiming
that there is common-las authority to sue the state or state
agencies, is claiming the antithesis of the common law.

13gection 16-50n(a)(2) provides that the parties to a cer-
tification or other proceeding shall include each person enti-
tled to receive a copy of the application under §16-501 which,
as mentioned, includes the Attorney General. See General
Statutes §16-501(b)(2).

14The Attorney General also maintains that he can appeal
pursuant to General Statutes §16-50q. As quoted in the
introduction to section III of this opinion, §16-50q does not
create an independent statutory right to appeal, but rather
incorporates the requirements, including aggrievement, of
§4-183(a). Because the Attorney General cannot contend that
he is classically aggrieved, but rather relies solely on statutory
aggrievement, §16-50q does not assist his cause.

15Given that the legislature has authorized the Attorney
General to appoint either an assistant attorney general or a
“special assistant attorney general” to represent the Siting
Council, General Statutes §16-50n{d), the legislature may
have anticipated that the Attorney General would not neces-
sarily defend the Siting Council in all cases, but instead would
have to appoint outside counsel to do so.

16[Editor's Note: Footnote 16, which recites the language
of Section 16-50p(c)(2), has not been included in the reported
opinion.]

17In the April 9, 2002 Ruling on Applications for Stay
Pending Decision, the court considered the merits of the
public benefit argument for the limited purpose of deciding
whether the plaintiffs were likely to succeed on appeal. See
Griffin Hospital v. Commission on Hospitals & Health Care,
196 Conn. 451, 458-59, 493 A.2d 229 (1985). The court did
not address jurisdictional arguments at that time. Instead,
the court indicated in a subsequent scheduling order that it
would consider jurisdictional arguments along with the mer-
its. The court has now concluded that no party has standing
to raise the public benefit issue and therefore the court does
not address this issue on its merits.

18[Editor's Note: Footnote 18, which recites the language
of Section 16-501(a)(1), has not been included in the reported
opinion.]

19The statutory scheme nonetheless insures that the Sit-
ing Council does not act myopically. The Siting Council
consists of nine members with differing backgrounds and
expertise. See General Statutes §16-50j(b). Prior to commenc-
ing any hearing, the Siting Council must consult with various
state agencies, including the Department of Environmental
Protection. See General Statutes §16-50j(h); Town of Preston
v. Connecticut Siting Council, 20 Conn.App. 474, 491, 568
A.2d 799, cert. denied, 214 Conn. 803, 573 A.2d 316 (1990).
The council shall also “give such consideration to other state
laws and municipal regulations as it shall deem appropriate.”
General Statutes §16-50x(a).

2015 full, Section 4 provides:

Any application for an electric power line, gas pipeline or
telecommunications crossing of Long Island Sound that is
considered by any state agency, including, but not limited
to, the Department of Environmental Protection or the
Connecticut Siting Council, after the creation of the com-
prehensive environmental assessment and plan, de-
scribed in section 3 of this act, shall additionally be
evaluated for such application’s: (1) Likelihood to impair
the public trust in Long Island Sound based on, but not
limited to, the information contained in the comprehensive
environmental assessment and plan; (2) consistency with
the recommendations of the comprehensive environmen-
tal assessment; and (3) environmental impact, both indi-
vidual and cumulative, including but not limited to those
impacts anticipated by the comprehensive environmental
assessment and plan described in section 3 of this act.

21Although this test refers to a conflict between an ordi-
nance and a statute, the Attorney General relies on this test
to resolve the conflict between the two statutes at issue.

22The Attorney General claims that the Siting Council has
discretion to deny a certificate even if the applicant satisfles
the statutory factors. The Assistant Attorney General for the
Siting Council, however, represented at oral argument that
the Siting Council would not have that authority. Although
the statute is not entirely clear, the court credits the Siting
Council’s concession concerning the limits of its own powers.
The court cannot envision any basis for the Siting Council to
deny an application that meets the statutory test.

23(Editor's Note: Footnote 23, which recites the language
of Section 22a-16, has not been included in the reported
opinion.]

24Because the court concludes that CEPA generally, and
§22a-16 in particular, does not apply to this case, the court
need not reach the question of whether “in combination with
others” in §22a-16 requires an examination of future sources
of pollution from other projects that are awaiting approval.
The court adds only that Manchester Environmental Codlition
v. Stockton, 184 Conn. 51, 441 A.2d 68 (1981), relied on by
both sides, does not clearly resolve this question. The decision
merely restates that the defendant’s pollution should be
considered “in combination with others,” id., 60, or in com-
bination with “air pollution in Connecticut,” id., 60 n. 11,
without specifying whether the focus is on the present or the
future.

2F’Although our Supreme Court has relied on federal cases
for guidance in determining the meaning of CEPA, see Man-
chester Environmental Coalition v. Stockton, supra, 184 Conn.
61-63, the Attorney General does not explain what sections
or phrases of CEPA and NEPA the court should construe
similarly. In any event, the court has held that CEPA cannot
mandate a different result than the one that the Siting
Council has reached. Therefore, it is unnecessary to consider
the CEPA claim further.

26|Editor’s Note: Footnote 26, which recites the language
of Section 16-50g, has not been included in the reported
opinion.]

27There is no dispute that Cross-Sound is a purely private
entity. (ROR, Findings of Fact, p. 1, 93.) The court adds that,
even under the state Environmental Policy Act, General Stat-
utes §§22a-1 to 22a-1h, which is separate and distinct from
CEPA, see Manchester Environmental Coalition v. Stockton,
supra, 184 Conn. 63, the obligation to make a “detailed
written evaluation of . . . environmental impact,” General
Statutes §22a-1b(b), applies only to “activities proposed to be
undertaken by state departments, institutions or agencies, or
funded in whole or in part by the state . . .” General Statutes
§22a-1c.
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accessInortheast

Agency Permits/Consultations
FEDERAL : v
Federal Energy Regulatory Commission (FERC) Certificate of Public Convenience and Necessity to construct, install,
own, operate, and maintain a pipeline under Section 7 (c) of the Natural
Gas Act (15 USC § 7171 (c))
U.S. Army Corps of Engineers {USACE) Required Permits:

New York and New England Districts Regulatory Division »  Section 10 of the Rivers and Harbors Act and Section 404 of the
Clean Water Act (CWA) Individual Permit

U.S. Environmental Protection Agency (USEPA) Consultation:
Regions 1and 2 ¢« Consultation through the USACE Section 404 of the CWA process;
«  Consultation during NEPA review and oversight of air permits;

s  Establish Spill Prevention, Control and Countermeasures (SPCC)
Plan prior to start of construction (no review/approval required)

National Marine Fisheries Service (NOAA Fisheries) Consuitation:
«  Consuitation under section 7{a)(2) of the Endangered Species Act
(ESA); and

«  Consuitation under the Magnuson-Stevens Fishery Conservation
and Management Act.

U.8. Fish and Wildlife Service (USFWS) Consuitation:

New York and New England Field Offices s  Consultation under Section 7 of the ESA,;

=  Consultation under the Migratory Bird Treaty Act, and

«  Consuitation under the Fish and Wildlife Coordination Act (16 USC
§§ 1531 et seq.).

Native American Tribes Conisultation:
*  Section 106, National Historic Preservation Act (16 USC § 470f)

STATE OF NEW YORK

New York State Department of Environmental Required Permits:

Conservation (NYSDEC) »  Water Quality Certification pursuant to Section 401 of the CWA (6
Division of Environmental Permits NYCRR 608} that includes:

¢ Freshwater Wetland Permit (6 NYCRR Parts 663, 664, 665);
¢ State Poliution Discharge Elimination System (SPDES)

Hydrostatic Test Water,;

¢ Protection of Waters Permit (Article 15, Title 5; Part 608)
NYSDEC Reqguired Permits:
Division of Water *  SPDES Construction Stormwater General Permit
NYSDEC Required Permits:
Division of Air Resources . Title V Modification
NYSDEC Consultation:
Division of Fish, Wildlife, & Marine Services + Review and consultation regarding threatened and endangered
New York Natural Heritage Program species that are state-listed under the ESA
NYSDEC Consuitation:
Division of Fish, Wildlife, & Marine Services * Review and consultation regarding threatened and endangered
Bureau of Wildlife species that are state-listed under the ESA
New York State Historic Preservation Office (SHPO) Conisultation:

»  Review and consultation regarding Section 106, National Historic
Preservation Act
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Agency Permits/Consultations

New York State Office of Parks, Recreation and Historic | Consultation:

Preservation « Review and consultation regarding for potential encroachment

across state lands

New York City Department of Environmental Protection Required Per}nits:
Bureau of Environmental Planning and Assessment *  Stormwater Poliution Prevention Plan for Croton Watershed
s Land Use Permit

Municipal Agencies, New York Consultation:
+  MS4 approval.

« Other municipal requirements related to pipeline construction,
including steep slope, erosion control, tree clearing, stream
conservation and stormwater programs, air quality, impacts to
agricultural districts

STATE OF CONNECTICUT »
Connecticut Department of Energy and Environmental Required Permits:
Protection (CTDEEP) «  Water Quality Certification pursuant fo Section 401 of the CWA that
Bureau of Water Protection and Land Reuse includes:
¢ Water Diversion Permit (section 22a-377 of the CT General
Statutes (CGS}),
¢ Inland Wetlands and Watercourses Permit; and
o  Office of Long Island Sound Program CZM coordination
Connecticut Department of Energy and Environmental Required Permits:
Protection (CTDEEP) »  Hydrostatic Test Discharge General Permit (section 22a-430b of
Bureau of Materials Management and Compliance the CGS); and
Assurance e Stormwater and Dewatering Wastewaters from Construction
Activities (section 22a-430b of the CGS)
Connecticut Department of Energy and Environmental Required Permits:

Protection (CTDEEP)
Engineering & Enforcement Section
Bureau of Air Management

¢«  State New Source Review Permit (prior to construction); and
o Title V permit modification (prior to operation)

Connecticut Siting Council Consultation:
« Review and certification of energy facilities through the FERC
process.

CTDEEP Consuftation:

Inland Fisheries Division Headquarters +  Stream fisheries consultations

CTDEEP Consultation:

Inland Fisheries Division, Eastern District Headquarters «  Stream fisherles consultations

CTDEEP Consultation;

Wildlife Division - Natural Diversity Data Base +  State-listed threatened and endangered species consultations
Connecticut Department of Economic and Community Consultation:

Development + Review and consultation under Section 106 of the National

Historic Preservation Act (16 USC § 470(f)

Connecticut Office of the State Archaeologist Consultation:

Connecticut Archaeology Center « Review and consuitation under Section 106 of the National
Historic Preservation Act (16 USC § 470(f).
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Agency
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Connecticut Indian Affairs Council

Consultation:

Review and consultation under Section 106 of the National
Historic Preservation Act (16 USC § 470(f).

Connecticut Department of Agriculture

Consuftation:

ROW and easement

Municipal Inland Wetlands and Watercourse Agency

Cornsuftation:

inland Wetlands and Watercourses - Wetland Permit (sections
222-36 through 22a-45 of the CGS)

STATE OF RHODE ISLAND-

Rhode Island Department of Environmental
Management (RIDEM)

Office of Water Resources

Reguired Permits:

RIPDES Notice of Intent - Storm Water General Permit for
Construction Activity

RIPDES Waste Water Discharge Permit for Hydrostatic Test
Water

RIDEM
Office of Air Resources

Required Permits:

Reg No. 9 Permit; and
Title V application maodification request.

Rhode Island Coastal Resource Management Council

Regquired Permils:

Assent Application (Covers CZMA)

Rhode Island Division of Planning and Development
Natural Heritage Program

Consulfation:

RIGL Title 20 Chapter 20-37 Rhode Island Endangered Species
or Animals and Plants

Rhode Island Historic Preservation & Heritage
Commission

Consulfation:

Review and consultation under Section 106 of the National
Historic Preservation Act (16 USC § 470(f)

STATE OF MASSACHUSETTS

Massachusetts Executive Office of Energy and
Environmental Affairs (EEA)

Massachusetts Environmental Protection Act {MEPA) Office

Required Permits:

Compliance with MEPA Regulations (G.L. c. 30, §§ 61, through
62H; 301 CMR 11.00)

Massachusetts Office of Coastal Zone Management

Required Permits:

Coastal Zone Management Consistency Determination

Massachusetts Department of Environmental Protection
(MassDEP)

Southeast Region Office

Required Permits:

401 Water Quality Certification for Discharge of Dredged or Fill
Material, Dredging, and Dredged Material Disposal in Waters
Within the Commonwealth.

Chapter 91 License for Filled Tidelands

Massachusetts Wetland Protection Act (MWPA — Municipalities
typically cover local wetland permitting

Required Permits:

Non-Major Comprehensive Plan Approval required.
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Agency
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MassDEP
Central Region Office

Required Permits:

*

401 Water Quality Certification for Discharge of Dredged or Fill
Material, Dredging, and Dredged Material Disposal in Waters
Within the Commonwealth.

Massachusetts Wetland Protection Act 310 CMR 10.00
310 CMR 40.0 Massachusetts Contingency Plan

Massachusetts EEA
Energy Facilities Siting Board (EFSB)

Consultation:

L )

Review and comment on FERC-regulated energy projects
(M.G.L. c.164, §§ 69H, 694; 980 CMR)

Massachusetts EEA
Department of Conservation and Recreation

Consultation:

ROW and easement through Upton State Forest

Massachusetts EEA
Natural Heritage & Endangered Species Program

Consultation:

Pursuant to 321 CMR 10:00 MESA

Massachusetts Historical Commission

Consultation:

Section 106, National Historic Preservation Act (16 USC § 470f)

Massachusetts Commission on Indian Affairs

Consultation:

Section 106, National Historic Preservation Act (16 USC §'470f)

Municipal Conservation Commissions

Reguired Permils:

Order of Conditions - Wetlands Protection Act (Massachusetis
General Law Chapter 131 Section 40) Notice of intent.

Municipal Historical Commissions

Reguired Permits:

Section 108, National Historic Preservation Act (16 USC § 470f)

I



