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8.1 Hazardous Materigl. Grantor shall hold harmless, indemnify, and defend
Grantee and Grantee's members, directors, officers, employees, agents, and contractors
and the heirs, personal representatives, successors, and assigns of each of them from and
against al} lisbilities, penalties, costs, losses, damages, expenses, causes of action, claims, ‘.
demands, or judgments, including, without limitation, reasousble attorneys' fees, arising
from or in any way connected with the presence or release of any hazardous material or
substance of any kind on the Protected Property. This paragraph 8.1 shall not apply in
the case of any hazardous material or substance in any manner placed on the Protected
Property by Grantee or Grantee's representatives or agents or in connection with
unauthorized acts of third parties.

82 Indemnification. Grantor shall hold harmless, indemnnify, and defend
Grantee from any and all liabilities, injuries, losses, damages, judgments, costs, expenses
of every kind, including reasonable attorney's fees, Grantee may suffer or incur as a result
of or arising out of the negligent act or omission of Grantor, Grantor's employees, agents,
guests, and invitees on the Protected Property. Grantee agrees to hold harmless,
indemnify, and defend Grantor from any and all liabilities, injuries, losses, damages,
judgments, costs, expenses of every kind, including reasonable attorney's fees, Grantor
may suffer or incur as a result of or arising out of the willful or grossly negligent acts or
omissions of Grantee, Grantee's employees, agents, guests, and invitees on the Protected
Property. ‘.

NOTICE AND APPROVAL

9.0 Breach; Approval by Grantee; Notice to Grantee.
9.1 Breach. Notwithstanding any other provision of this Conservation

Restriction, failure to secure such approval or give such notice as may be required by this
paragraph 9 shall be a material breach of this Conservation Restriction and shall entitle

Grantes 10 such rights or remedies as may be available under paragraph 2.
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9.2 Notice and Approyal.

{a) When notice to Grantee pursuant to paragraph 9.2(a) is required pursuant to
the terms of this Conservation Restriction, Grantor shall provide Grantee with at least
thirty (30) days written notice of the scope and timing of the proposed activity, and the
method and manner with which such activity will be accomplished, including a written
description of any action planned to protect the purpose of this Conservation Restriction,
Within such period, Grantee may comment on the proposed activities, suggest changes or
actions in the timing, method, and manner of the proposed activities, and request any
actions reasonably necessary to prevent a result that is inconsistent with the purpose of
this Conservation Restriction or an adverse impact on any important environmental
elements on the Protected Property, such as threatened or endangered species and critical,
rare, or unusual habitat. Notwithstanding the foregoing sentence, Grantor may, in
Grantor's sole discretion, proceed with such activity after the notice peried has expired if
such activity conforms with the Purpose of this Conservation Restriction.

(6) When notice to and the approval of Grantee is required pursuant to the
provisions of this paragraph 9.2(b) by the terms of this Conservation Restriction,
Grantor shall provide Grantee with at least forty-five (45) days written notice of the
scope and timing of the proposed activity and the method and manner with which such
activity will be accomplished sufficient for Grantee to determine its impact on the
Purpose of this Conservation Restriction. Within such period, Grantee may comment
upon the proposed activities, require amendments or other actions reasonably necessary to
protect the ecological value of the Protected Property or the Purpose of this Conservation
Restriction and shall provide its written approval or disapproval of such activity. Such
approval shall be granted or denied at the sole discretion of Grantee, but may not be
unreasonably withheld. In the event that Grantor desires to relocate the boundaries of the
Reserved Residential Area, it shall request such approval in writing and shall include
therewith such information identifying the proposed site and any and all limitations placed

on the site in order to ensure that the location of the Dwelling Unit and Accessory
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Structures will not have an adverse affect upon wetlands, water courses or the Purpose of
this Conscrvation Restriction. Grantee's approval of the alternative siting for a Reserved
Residential Area shall not be unreasonably withheld and shall take into account the extent
to which the location and activity associated herewith would destroy or have an adverse ‘.
impact on wetlands, threatened or endangered species, or significant and otherwise
unfragmented forest areas located on the Protected Property. Grantee agrees not to oppose,
or suppott opposition, to any site location for a future Reserved Residential Area approved
by it pursuant to this paragraph 9.2.

93  Approval by Graptee. When Grantee receives a request for its approval
pursuant to paragraphs 9.2(b), Grantee shall respond, in writing, within the applicable
time period of such paragraph beginning on the date of receipt of Grantor's written
request therefor; provided, however, in the ¢vent Grantee notifies Grantor in writing that
additional relevant information is required in order for it to make an informed decision
about the impact of the proposed activity, the time period for Grantee's response shall be
extended by an additional fifteen business (15) days. Grantee shall evaluate Grantor's
notice and requests in accordance with good faith exercise of professional judgment. In
the event Grantee withholds approval, it shall notify Grantor in writing with reasonable
specificity of its reasons for withholding approval and the conditions, if any are known to
Grantee, on which approval might otherwise be given. Failure of Grantee to respond in
writing within such time period shall be deemed to constitute written approval by Grantee ‘.
of any request submitted for approval that is not inoonsistcnt with the Purpose of this
Conservation Restriction. Grantee shail not approve any proposed change or activity that
would be inconsistent with the Purpose of this Conservation Restriction.

9.4 Discretionary Consent. Grantee's consent for activities otherwise restricted
or prohibited or for which no provision is made in paragraph's 4 and 6 hercof may be
given if Grantee determines, in Grantee's sole discretion, that due to changes in scientific
knowledge, technology, or good land management practices, such activities are beneficial

to or consistent with the Purpose of this Conservation Restriction. Grantee shall not
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approve any proposed activity that would be inconsistent with the Purpose of this
Conservation Restriction or allow additional development rights to accrue to the benefit
of the Protected Property.

9.5  Compliance. Within thirty (30) days of the written request of Grantor,
Grantee shall execute and deliver to Grantor a written document, in the form of an
estoppel or compliance certificate, certifying, to the bcst of Grantee's knowledge,
Grantor's compliance with its obligations of Grantor contained in this Conservation

Restriction.

BY GRANTEE; T S BY OR

10.0 Limitations on Assignment by Grantee.

10.1 In General. The benefits of this Conservation Restriction shall be in gross
and shall not be assigned by Grantee, except (i) if as a condition of any assignment,
Grantee requires that the Purpose of this Consewéﬁon Restriction continues to be carried
out in perpetuity, and (ii) if the assignee, at the time of assignment, qualifies as a publicly
supported, qualified conservation organization under Section 170(k) of the Code and the
laws of the State of Connecticut as an eligible dones to receive this Conservation
Rcstriction directly. In furtherance thereof, Grantor consents to the assignment of this
Conservation Restriction to the Old Lyme Conservation Trust or any qualified successor
thereof in the event such assignment is deemed appropriate. Any attempted assignment
by Grantee of the benefits of this Conservation Restriction contrary to the terms hereof
shall be invalid, void, and of no effect. ‘

102 No Extingujshment Through Merger. Grantor and Grantee herein agree
that should Grantee come to own all or a portion of the fee interest in the Protected
Property, (i) Grantee, as successor in fitle to Grantor, shall observe and be bound by the
charitable conservation purpose imposed upon the Protected Property by this
Conservation Restriction, and (ii) this Conservation Restriction shall not be extinguished

through the doctrine of merger, in whole or in part. Any instrument of assignment of this
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Conservation Restriction or the rights conveyed herein shall refer to the provisions of this
paragraph 10.2, and shail contain language suitable to confirm and re-impose this

Conservation Restriction to the extent, if any, necessary to continue it in full force and

effect.
11.0 Transfers by Gragtor. Grantor agrees to incorporate by reference the ‘.

terms of this Conservation Restriction in any deed or other legal instrument by which
Grantor transfers any interest in all or a portion of the Protected Property, including,
without limitation, a leasehold interest. Grantor further agrees to give written notice to
Grantse of the proposed transfer of any such interest at least twenty (20) days prior to the
date of such transfer. The failure of Grantor to perform any act required by this
paragraph shall not impair the validity of this Conservation Restriction or limit its

enforceability in any way.

AMENDMENT; EXTINGUISHMENT

12.0 Limitations op Amendment. If circumstances arise under which an
amendment to or modification of this Conservation Restriction would be appropnate,
Grantor and Grantee may by mutual written agreement jointly amend this Conservation
R;:slricﬁon; provided that no amendment shall be made that will adversely affect the
quelification of this Conservation Restriction or the status of Grantee under any
applicable laws, including Sections 170(h) and 501(c)(3) of the Code and Title 47 '.
Sections 42a - 42¢ of the Connecticut General Statutes. Any such amendment shall be
consistent with the Purpose of this Conservation Restriction and shall not affect its
perpetual duration as a chanitable use. Any such amendment shall be executed by
Grantee or by Grantee's successor in title to the benefits of this Conservation Restriction
and by the record owner or owners of the portion or portions of the Protected Property to
which the amendment applies and shall be filed on the appropriate public land records.
Nothing in this paragraph shall require Grantor or Graatee to agree to any amendment or

to consult or negotiate regarding any amendment.
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13.0 Limitations on Extinguishment. If circumstances arise in the future that

render the Purpose of this Conservation Restriction impossible to accomplish, this
Conservation Restriction may only be terminated or extinguished, whether with respect to
all or part of the Protected Property, by judicial Mugs in a court of competent
Jurisdiction. Unless otherwise required by applicable law at the time, in the event of any
sale of all or a portion of the Protected Property (or any other property received in
connection with an exchange ot involuntary conversion of the Protected Property) after
such termination or extinguishment, and after the satisfaction of prior claims and net of
any costs or expenses associated with such sale, Grantor and Grantee shall divide the
proceeds from such sale (minus any amount attributable to the value of improvements
made by Grantor after the effective date of this Conservation Restriction, which amount is
reserved to Grantor) in accordance with their respective percentage interests in the fair
market value of the Protected Property, as such percentage interests are determined under
the provisions of paragraph 13.1, adjusted, if necessary, to reflect a partial termination
or extinguishment of this Conservation Restriction. All such proceeds received by
Grantee shall be used by Grantee to preserve and manage natural habitat for the benefit of
fish, wildlife, or plants, or similar natural comfnunities or ecological systems in the Town
of Old Lyme. ‘

13.1  Percentage Iuteregts. For purposes of this paragraph, the parties hereto
stipulate that as of the effective date of this grant the Conservation Restriction and the
festricted fee interest in the Protected Property each represent a percentage interest in the
fair market value of the Protected Property. Said percentage interests shall be determined
by the ratio of the value of the Conservation Restriction on the effective date of this grant
to the value of the Protected Property, without deduction for the value of the
Conservation Restriction, on the effective date of this grant. The values on the effective
date of this grant shall be those values used to calculate the deduction for federal income
tax purposes allowable by reason of this grant, pursuant to Section 170(h) of the Code.

The parties shall amend such values, if necessary, to reflect any final determination
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thereof by the Internal Revenue Service or court of competent jurisdiction. For purposes

of this paragraph, the ratio of the value of the Conservation Restriction to the value of the

Protected Property unencumbered by the Conservation Restriction shall remain constant,

and the percentage interests of Grantor and Grantee in the fair market value of the ..
Protected Property thereby determinable, subject only to any adjustment in such ratio

attributable to the value of permitted improvements made by Grantor after the effective

date of this Censervation Restriction, shall remain constant.

13.2 Condemnation. Ifall or any part of the Protected Property is taken under
the power of eminent domain by public, corporate, or other authority, or otherwise
acquired by such authority through a purchase in lieu of a taking, Grantor and Grantee
shalt join in appropriate proceedings at the time of such taking to recover the full value of
the interests in the Protected Property subject to the taking and all incidental or direct
damages resulting from the taking. All expenses reasonably incurred by the parties to this
Conservation Restriction in connection with such taking shall be paid out of the recovered
proceeds. Grantor and Grantee shall be respccﬁvcly entitled to compensation from the
balance of the recovered proceeds in conformity with the provisions of paragraphs 13
apd 13.1 (with respect to the allocation of proceeds). The respective nights of Grantor

and Grantee set forth in this paragraph 13.2 shall be in addition to, and not in limitation

of, any rights they may have at common law with respect to a modification or termination ‘.
of this Conservation Restriction by reason of changed conditions or the exercise of

powers of eminent domain as aforesaid.

E PROVISIONS
14.1 Rensohablenesg Standard. Grantor and Grantee shall follow a
reasonableness standard and shall use their best efforts to make any determinations that
are necessary or are contemplated to be made by them (either separately or jointly) under

this Conservation Restriction in a timely manner and shall cooperate with one another and
shall take all other reasonable action suitable to that end.
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142 Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this Conservation Restriction shall be liberally construed in favor of the
grant to effect the charitable, conservation Purpose of this Conservation Restriction. If
any provision in this instrument is found to be ambiguous, an interpretation consistent
with the Purpose of this Conservation Restriction that would render the provision valid
and perpetually enforceable shall be favored over any interpretation that would render it
invalid.

14.3 Charitable Purpose. Grantor and Grantee acknowledge that this
contribution and grant of a Conservation Restriction is intended to and does result in a
public benefit and a public charitable use enforceable in accordance with the laws of the
State of Connecticut.

144  Controlling Law. The interpretation and performance of this Conservation
Restriction shall be governed by the laws of the State of Connecticut.

145 Title. Grantor represents that the Protected Property is free and clear of all
encumbrances, including, without limitation, liens or morigages, and represents that, as
the sole owner of the Protected Property in fee simple, Grantor have access to the
Protected Property and has good right to convey to Grantee this Conservation Restriction,
and that Grantee shall have the use of and enjoy all of the benefits derived from and
arising out of this Conservation Restriction. S

14.6 Severamce. If any provision of this Conservation Restriction or the
application thereof to any person or circumstance is found to be invalid, the remainder of
the provisions of this Conservation Restriction and their application to other persons and
circumstances shall not be affected thereby.

14.7  Entire Agreement. This instrument and the Exhibits attached hereto set
forth the entire agreement of the parties with respect to the Conservation Restriction and
supersede all prior discussions, negotiations, understandings, or agreements relating to the
Conservation Restriction, all of which are merged herem. No alteration or variation of
this instrument shall be valid or binding unless contained in an amendment that complies
with paragraph 12.

148  Successors. The covenants, terms, conditions, and restrictions of this
Conservation Restriction shall be binding upon and inure to the benefit of the parties
hereto and their respective personal representatives, heirs, successors, and assigns, and
shall continue as a servitude running in perpetuity with the Protected Property, provided
that a person is not responsible for violations that occur on such person's land after that
person ceases to be an owner or have any interest therein.
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149 Notices. Any notice, demand, request, consent, approval, or
communication that either party desires or is required to give to the other shall be in
writing and either served personally or sent by first class mail, postage prepaid, or
receipted delivery service or acknowledged facsimile ransmission, addressed as follows:

To Grantor: David Sears McCulloch ‘.
18 Rowland Road
Old Lyme, CT 06371

with a copy to: Frederick B. Gahagan, Esq.
Waller, Smith & Palmer, P.C.
103 Halls Road P. O. Box 506
Qld Lyme, CT 06371

To Grantee: The Nature Conservancy of Connecticut, Inc.
55 High Street,
Middletown, CT 06457

with a copy to: The Nature Conservancy
Attn: Legal Counsel
201 Devonshire Street, 5th Floor
Boston, MA 02110-1402

or to such other address as any of the above parties from time to time shall designate by
wriiten notice to the others.

14.10 Effective Date. Grantor and Grantee intend that the restrictions arising hereunder
take effect on the day and year this DEED OF CONSERVATION RESTRICTION is recorded ‘.
in the Land Records of the Town of Old Lyme, Connecticut, after all required signatures have
becn affixed hereto. Grantee may re-record this instrument at any time as may be required to
preserve its rights in this Conservation Restriction.

14.11 Counterparts. This DEED OF CONSERVATION RESTRICTION
may be exccuted in several counterparts and by each party on a separate counterpart, each
of which when so executed and delivered shall be an original, but all of which together
shall constitute one instrument.

TO HAVE AND TO HOLD, the said Conservation Restriction, unto the said
Graatee and its successors and assigns forever.
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IN WITNESS WHEREOF, the partics hereunto have set their hands under seal
on the dates set forth below.

David Sears McCulloch

December 3%, 1999
i& Adatr McCulloch
December 5 q. 1999
STATE OF CONNECT ICUT ) s
) ss: O(‘)L"ﬂ“ December ¥, 1999

COUNTY OF NEW LONDON)

Personally appeared David Sears McCulloch and Jeap Adair McCulloch,
signer and sealer of the foregoing instrument and duly acknowledged the same to be

their free act and deed before me,
. !
(S @C&a\
Gk

Commissioner of the Superior (o

My c wsion Expires:

ACCEPTED: THE NATURE
CONSERVANCY OF
CONNECTICUT, INC,

‘ . FE ([
By: Hans P. Birle N
Its: Assistant §gcrctary

- December 4 '1999 W

AYAL

e

COMMONWEALTH OF M_ASSACHUSE'I'I‘S)
COUNTY OF SUFFOLK) S8, December 29, 1999

Before me personally appeared Hans P. Birle, the Assistant Secretary of The
Nature Conservancy of Connecticut, Inc., a Connecticut non-profit corporation,
incorporated in and doing business in the State of Connecticut and Hans P. Birle as
signer and sealer of the foregoing instrument duly acknowledged the same to be his
free act and deed as such Assistant Secretary before me.

otary Public
My Commission Expires:

KIMBERLY CORBETT, NOTARY PUBLIC
MY COMMISSION EXPIRES SEPT, 1, 2008
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EXHIBIT 1

Those four pieces or parcels of land shown on Sheet 1, Sheet 2, Sheet 3, Sheet 4, Sheet 5,
Sheet 6, and Sheet 8 of a Plan entitled: “McCULLOCH FARM WHIPPOORWILL
ROAD OLD LYME, CT SCALE 1”=100" DATE AUGUST 1, 1997 REVISIONS:
DATE 12/9/99 CONSERVATION RESTRICT ION AREA ADDED” RICHARD W.
GATES LAND SURVEYOR 81 MAIN STREET, CENTERBROOK, CT (hercinafter
referred to as the “Plan") and being more particularly shown as follows:

Parcel 1 being that parcel of land identified as “LAND OF DAVID SEARS
McCULLOCH & JEAN ADAIR McCULLOCH 21 AC+” on Sheet | of the Plan.

Parcel 2 being that parcet of Jand identified &s “LAND OF DAVID SEARS
McCULLOCH & JEAN ADAIR McCULLOCH 63 AC.+” on Sheet | of the Plan.

Parcel 3 being that Parcel of land identified as “LAND OF DAVID S. & JEAN
McCULLOCH 183.9 AC +" shown on Sheets 2, 3, and 6 of the Plan and, in
addition, .50 AC. + shown as a partion of that piece or parcel identified as
“CONSERVATION RESTRICTION AREA” within the “STONE BARN LOT”
on Sheet 8 of the Plan.

Parcel 4 being that picce or Parcel identified as “LAND OF DAVID S. & JEAN
McCULLOCH 43.6 AC.x” on Sheet 5 of the Plan, specifically excluding
thercfrom that area identified as “AREA EXCLUDED FROM CONSERVATION
RESTRICTION” running casterly from Whippoorwill Road along the northerly
boundary thereof, which excluded area is 2.0 AC.+.

Subject to:

A Right of Way, Maintenance Agreement, and Restriction found in Volume 223,
at Page 692 of the Old Lyme Land Records;

An Easement in favor of Connecticut Light & Power Company found in Volume
227, at Page 389 of the Old Lyme Land Records;

An Easement in favor of Andrew Pfeiffer and Marianne G. Pfeiffer found in
Volume 227, at Page 389 of the Old Lyme Land Records;

An Easement to the Eastern Connecticut Power Company recorded in Volume 98,
at Page 18 of the Old Lyme Land Records;

Subject to Easement reserved to other members of the McCulloch family over the
common drive and woods roads on the Protected Property.
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