STATE OF CONNECTICUT
CONNECTICUT SITING COUNCIL

DWW SOLAR, II, LLC PETITION) PETITION NO. 1313
FOR DECLARATORY RULING )
THAT NO CERTIFICATE OF )

ENVIRONMENTAL )
COMPATIBILITY AND PUBLIC )
NEED IS REQUIRED FOR A 26.4)
MEGAWATT AC SOLAR )
PHOTOVOLTAIC ELECTRIC )
GENERATING FACILITY IN )
SIMSBURY CONNECTICUT )

October 4, 2017

RESPONSE TO DWW SOLAR I, LLC’S MOTION TO COMPEL RESPONSES TO FIRST
SET OF INTERROGATORIES TO FLAMMINI ET AL.

Petitioner’s Motion to Compel follows closely upon a telephone conversation between counsel for the
Petitioner, Attorney Hoffman, and the undersigned. Attorney Hoffman related to me that our responses to
his interrogatories were inadequate even though my clients, parties to this proceeding, had provided
answers to all of his interrogatories to the best of their knowledge and belief. Attorney Hoffman, counsel
for the petitioner, Deep Water Wind (hereinafter “DWW?) insisted that he was entitled to have the
interrogatories responded to by our expert, Mr. George Logan, even though Mr. Logan was not a party
and even though Mr. Logan had provided pre-filed testimony and an accompanying report all of which
was duly filed with the Council with copies to the parties on September 9, 2017. I reminded Attorney
Hoffman that under the Council’s rules he was entitled to cross-examine Mr. Logan at a duly appointed
time to be set by the Council. Apparently, Attorney Hoffman believes himself entitled to serve
interrogatories upon non-parties to this proceeding. He is incorrect. [ told Attorney Hoffman that I would
ordinarily accommodate him in his request of a non-party; however, my clients have limited financial
means and cannot afford to pay Mr. Logan for the additional time he would have to spend in responding

to the interrogatories.



ARGUMENT:

ATTORNEY HOFFMAN IS NOT ENTITLED TO SERVE INTERROGATORIES UPON MR.
LOGAN, A NON-PARTY TO THESE PROCEEDINGS

The Council’s Rules of Practice clearly and unequivocally permit requests for interrogatory responses to
be served upon “parties and intervenors.” DWW appropriately served such interrogatories upon Michael
Flammini, Laura Nigro, Linda Lough, Lisabeth Shlansky, Zhenkui Zhang, John Marktell, Rob Perissi and
Ed Wrobel (hereinafter “the Abutters™) as parties. However, DWW admittedly, as stated in their motion
to compel, intended the interrogatories to be directed to the party Abutters’ expert witness, Mr. Logan,
albeit through the party Abutters. This is improper as Mr. Logan is neither a party nor an intervenor. In
support of his motion, counsel for DWW cites the Connecticut Practice Book § 13-14(a). However his
reliance upon on this rule is misguided and more egregiously, misleading as Connecticut Practice Book §
13-14(a) does not hold for such a proposition, rather it states in relevant part:

Order for Compliance; Failure to Answer or Comply with Order (a) If any party has failed
to answer interrogatories or to answer them fairly, or has intentionally answered them falsely
or in a manner calculated to mislead, or has failed to respond to requests for production or
for disclosure of the existence and contents of an insurance policy or the limits thereof, or
has failed to submit to a physical or mental examination, or has failed to comply with a
discovery order made pursuant to Section 13- 13, or has failed to comply with the provisions
of Section 13-15, or has failed to appear and testify at a deposition duly noticed pursuant to
this chapter, or has failed otherwise substantially to comply with any other discovery order
made pursuant to Sections 13-6 through 13-11, the judicial authority may, on motion, make
such order as the ends of justice require. (emphasis added).

Interestingly, counsel for DWW appears to have skipped over Connecticut Practice Book §13-6 which
specifically delineates the proper use of written interrogatories stating in pertinent part:

“Sec. 13-6. Interrogatories; In General (a) In any civil action, in any probate appeal, or in
any administrative appeal where the judicial authority finds it reasonably probable that
evidence outside the record will be required, any party may serve tn accordance with
Sections 10- 12 through 10-17 written interrogatories, which may be in electronic format,
upon any other party to be answered by the party served.” (emphasis added)

By comparison, discovery in the form of deposition practice under the Practice Book extends to
“any person, including a party,” (emphasis added) (see P.B. §13-26); the Council’s Rules do not

provide for deposition practice.
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Further, the Abutters agree with DWW that the Council has thoughtfully provided guidelines with which
to proceed with discovery and is in agreement that such guidelines are on point. However, DWW again
appears to distort the Council’s guidelines to fit its need in that it intentionally ignores the specific class
of person for which the guidelines are directed to, that is “the applicant and other parties and
intervenors in the proceeding...”. See Connecticut Siting Council Information Guide to Party and
Intervenor Status subsection C. Mr. Logan is not an applicant, party or intervenor, as such, propounding
interrogatories through the Abutters demanding they be responded to by their expert witness is improper.
DWW, in its effort to force the Abutters to expend precious funds to respond to interrogatories that they
have no knowledge or basis to answer, is inappropriate. The Abutters responded to all of the propounded

interrogatories that they lack the knowledge and expertise to respond.

ATTORNEY HOFFMAN IS NOT PREJUDICED BY NOT BEING ABLE TO SERVE
INTERROGATORIES UPON MR. LOGAN
Attorney Hoffman has had in his possession Mr.Logan’s pre-filed testimony and his report since
September 9, 2017. Attorney Hoffman cannot therefore claim unfair surprise as to the report and
testimony to be proffered by Mr. Logan. Attorney Hoffman will be able to cross-examine Mr.
Logan at a date and time as directed by the Council.
Respectfully Submitted,

Michael Flammini

Laura Nigro

Linda Lough

Lisabeth Shlansky
Zhenkui Zhang

By
By: L1 G, PUrL/

Alan.M. Kosldff, Esq. Qi_\/A\—-\
Alter & Pearson LLC -
Their Attorney




CERTIFICATION

I hereby certify that on this day that the foregoing was delivered by electronic mail in
accordance with RCSA §16-50j-12, to all parties and intervenors of record, as follows:

Counsel for DWW Solar II, LLC

Lee D. Hoffman, Esq.

Pullman & Comley, LLC

90 State House Square Hartford, CT 06103-3702
lhoffman@pullcom.com

Counsel for Town of Simsbury

Jesse A. Langer, Esq.

Robert M. DeCrescenzo, Esq.

Updike, Kelly & Spellacy, P.C.

One Century Tower

265 Church Street New Haven, CT 06510
jlanger@uks.com
bdecrescenzo@uks.com

Counsel for the Department of Energy and Environmental Protection
Kirsten S. P. Rigney

Bureau of Energy Technology Policy

Department of Energy and Environmental Protection

10 Franklin Square

New Britain, CT 06051

Kirsten.Rigney@ct.gov

Counsel for the Connecticut Department of Agriculture
Jason Bowsza

Connecticut Department of Agriculture

450 Columbus Blvd y
Hartford, CT 06103 /‘\
Jason.Bowsza@ct.gov \

. Koslofft
Commissioner of the Superior Court
October 4, 2017
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