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A.
General Statement




An institutionalized individual is not penalized based on a transfer of assets made by the individual or his or her spouse if denial or discontinuance of payment for services would create an undue hardship, which exists if the individual would be deprived of:

1. medical care such that his or her life would be endangered; or

2.
food, clothing, shelter or other necessities of life.




B.
Undue Hardship Conditions




When an individual would be in danger of losing payment for LTCF or equivalent services described at 3029.05 B solely because of the imposition of a penalty period, the Department does not impose such penalty under the following conditions:





1.
a.
The long-term care facility or medical institution has threatened the individual with eviction due to non-payment and the individual has exhausted all legal methods to prevent the eviction; or






b.
The medical provider has threatened to terminate home and community-based services being provided under a Medicaid waiver; and





2.
The transferor establishes that the transferee is no longer in possession of the transferred asset and the transferee has no other assets of comparable value with which to pay the cost of care; and





3.
There is no family member or other individual or organization able and willing to provide care to the individual.

C. Notice of Undue Hardship Provision

The Department notifies individuals applying for LTC services that an undue hardship provision exists.  This notification is part of the preliminary decision notice that the Department sends to the individual when it determines that he or she has made an improper transfer of assets resulting in a penalty period (Cross Reference: 3029.35).
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D.
Undue Hardship Determinations
1.  The individual has ten days from the date of the notice described in 3029.25 C   to claim undue hardship or to otherwise rebut the Department’s decision   to    impose a penalty period. The Department may grant an extension if the            individual so requests and the request is reasonable.

2.
If the individual does not claim undue hardship or rebut the Department’s              preliminary decision to impose a penalty period, the Department sends the             individual a final decision notice regarding the penalty period at the time of            the disposition of the Medicaid application.  This notice contains all the                  elements of the preliminary notice, and a description of the individual’s                  appeal rights (Cross Reference: 3029.35).

3.   If the individual claims undue hardship or rebuts the Department’s                    preliminary decision to impose a penalty period, the Department has ten days   from the receipt of such claim or rebuttal to send an interim decision notice     to the individual stating that it is either upholding or reversing its preliminary   decision.

4.  The notification described in 3029.25 D. 3 informs the individual that:

a. the Department is reversing its preliminary decision, and is not               
imposing a penalty period with respect to LTC  services; or

b.
the Department’s preliminary decision is upheld, and a penalty                      period is being established, during which Medicaid will not pay for               LTC services.





5.
The Department sends a final decision notice regarding the undue hardship/rebuttal issue at the time of the mailing of the notice regarding the disposition of the Medicaid application. 

E.      Undue Hardship Requests by the LTCF
The individual may give permission for the LTCF in which he or she is residing to file a claim for undue hardship on behalf of the individual.  

