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Opinion

ROGERS, C. J. The issue presented by this appeal is
whether the trial court properly concluded that the
employees of the named plaintiff, the department of
public safety (department),! in the job classifications
of state police lieutenant and state police captain
(employees), are not managerial employees under Gen-
eral Statutes § 5-270 (g)? and, therefore, have the right to
bargain under the state employee collective bargaining
law. General Statutes §§5-270 through 5-280. The
named defendant, the state board of labor relations
(board), concluded that the employees were not mana-
gerial employees and, accordingly, granted the petition
of the defendant Connecticut State Employees Associa-
tion, SEIU Local 2001 (union), seeking certification as
their exclusive bargaining representative. The depart-
ment appealed from that decision to the trial court
pursuant to General Statutes § 4-183 and the trial court
dismissed the appeal. The department then filed this
appeal? We reverse the judgment of the trial court on
the ground that the trial court applied an improper legal
standard in determining that the board properly had
determnined that the employees were not managerial
employees.

The record reveals the following procedural history.
The union filed a petition with the board seeking certifi-
cation as the exclusive bargaining representative of a
new bargaining unit consisting of state police lieuten-
ants and state police captains. The board ordered an
election among those employees, to which the depart-
ment objected on the ground that the employees did
not have the right to bargain under the state employee
collective bargaining law because, among other rea-
sons, they met at least two of the criteria set forth in
§ 5-270 (g) and, therefore, were managerial employees.
After the employees voted in favor of union representa-
tion, the board conducted a hearing on the department’s
objections. The board concluded that the employees
met the criterion set forth in § 5-270 (g) (1), but did not
meet any of the other three statutory criteria. Specifi-
cally, with respect to subdivision (2) of § 5-270 (g), the
board concluded that “[t]he evidence clearly supports a
conclusion that the responsibility for the development,
implementation and evaluation of goals and objectives
consistent with the [department’s] mission is placed at
a level above that of captain. While these employees
may be asked for their opinions and in select cases,
ndividual majors and other superiors may rely heavily
n them, they simply do not have and cannot exercise
helevel of independent judgment and involverent nec-

ssary to meet this criterion.” With respect to subdivi-
ion (3) of § 5-270 (g), the board concluded that “no
vidence or testimony established that these employees
re involved in any way, other than the occasional sug-
estion, in the formulation of [department] policy.” With




resp €ct to subdivision (4) of § 5-270 (g), the board con-
clud ed that “[t]here is no question that none of the . . .
employees has any role in the administration of collec-
tive bargaining agreements.” Accordingly, the board
concluded that the employees were not managerial
employees, dismissed the department’s objections and
certified the union as the employees’ representative.

Thereafter, the department refused to bargain with
the union* and the union filed an unfair labor practice
complaint with the board. The board ruled in favor of
the urion and ordered the department to negotiate with
it. The department then appealed to the trial court. The

trial court concluded that the language of § 5-270 (g)
was plain and unambiguous and that the board properly
had determined that subdivisions (2) and (3) of § 5-270:
(g) require that “the employees at issue exercise a level
of independent judgment . . . .”¥ Accordingly, the trial
court dismissed the appeal. This appeal followed.

On appeal, the department claims that the trial court
improperly deferred to the board’s interpretation of § 5-
270 (g) (@) and (3) and concluded that the employees
were not managerial employees because the statute
provides that managerial employees must exercise inde-
pendent judgruent in carrying out the enumerated func-
tions. The board and the union contend that the trial
court properly interpreted the statute and properly
applied it to the facts of this case. We conclude that the
trial court improperly construed § 5-270 (g) to include a
requirement that the managerial employees exercise
independent judgment in carrying out the principal
functions listed in subdivisions (2) and (3).

At the outset, we set forth the standard of review.
“According to our well established standards, [r]eview
of an administrative agency decision requires a court
to determine whether there is substantial evidence in
the administrative record to support the agency’s find-
ings of basic fact and whether the conclusions drawn
from those facts are reasonable. . . . Neither this court
nor the trial court may retry the case or substitute its
own judgment for that of the administrative agency on
the weight of the evidence or questions of fact. . . .
Our ultimate duty is to determine, in view of all of the
evidence, whether the agency, in issuing its order, acted
unreasonably, arbitrarily, illegally or in abuse of its dis-
cretion. . . . [A]n agency’s factual and discretionary
determinations are to be accorded considerable weight
9y the courts. . . . It is well settled [however] that we
Jo not defer to the board’s construction of a statute—
1 question of law—when . . . the [provisions] at issue
rreviously ha[v]e not been subjected to judicial scrutiny

r when the board’s interpretation has not been time
ested.” (Internal quotation marks omitted.) Christo-
her R. v. Commissioner of Mental Retardation, 277
onn. 594, 603, 893 A 2d 431 (2006). A conclusion that
n agency’s interpretation of a statute is entitled to




deference, however, “does not end [our] inquiry. We
also must determine whether the [board’s] interpreta-
tion isreasonable. . . . In so doing, we apply our estab-
lished rules of statutory construction.” (Citation
omitted.) Curry v. Allan S. Goodman, Inec., 286 Conn.
390, 407, 944 A.2d 925 (2008); see also Vincent v. New
Haven, 285 Conn. 778, 784 n.8, 941 A.2d 932 (2008) (“rule
of de ference applies only when agency ‘has consistently
follovved its construction over a long period of time,
the statutory language is ambiguous, and the agency’s
interpretation is reasonable’ " [emphasis in original]).

“When construing a statute, [o]ur fundamental objec-
tive is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
deterrmine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning,
General Statutes § 1-2z° directs us first to consider the
text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, exiratextual evidence of the meaning of the
statute shall not be considered. . . . When a statute is
not plain and unambiguous, we also look for interpre-
tive guidance to the legislative history and circum-
stances surrounding its enactment, to the legislative
policy it was designed to implement, and to its relation-
ship to existing legislation and common law principles
governing the same general subject matter . . . .
(Internal quotation marks omitted.) Vincent v. New

Haven, supra, 285 Conn. 784-85.

In the present case, the department contends that,
because the board's interpretation of § 5-270 (g) has not
been time-tested and previously has not been subject to
Jjudicial scrutiny, the board was not entitled to defer-
ence and our review is plenary. Specifically, the depart-
ment points out that the board has interpreted § 5-270
only twice; see In re Connecticut State Employees
Assn., SEIU Local 2001, Conn. Board of Labor Rela-
tions Decision No. 4070 (August 17, 2005); In. re Protec-
tive Services Employees Coalition, AFL-CIO, Conn.
Board of Labor Relations Decision No. 3145 (October
17, 1993); and that neither decision was subject to judi-
'ial review. The board and the union contend that,

recause the board concluded in these two decisions
hat certain police lieutenants who worked for various
gencies and captains in the department of correction
rere not managerial employees under § 5-270 (g), and
ecause the department was the employer in both deci-
ons and did not challenge the board’s decisions, the
»ard's interpretation of the statute is time-tested and
entitled to deference.” We agree with the department.

In Vincent v. New Haven, supra, 285 Conn. 783-84




and N8, this court concluded that the compensation
review board’s interpretation of General Statutes (Rev.
to'1989) § 31-306 was not entitled to deference because
it had applied the interpretation in only two cases, the
oldest of which had been decided in 1999, and neither
decision had been subject to judicial review. See also
Christopher R. v. Commissioner of Mental Retarda-
tion, supra, 277 Conn. 603 n.9 (“[t}wo isolated cases
do not indicate a time tested interpretation™); cf. Curry
v. AlZan S. Goodman, Ine., supra, 286 Conn. 405-407
(when comumission on human rights and opportunities
had consistently interpreted General Statutes § 46a-60
in thirteen decisions over twelve years, several of which
had b een adopted by various trial courts, interpretation
was entitled to deference); Hartford v. Hartford Munic-
ipal E'mployees Assn., 259 Conn. 251, 268, 788 A.2d 60
(2002) (deferring to interpretation of board to resolve
possible ambiguity when board had presented evidence
of consistent interpretation of statute for more than
twenty-five years). In the present case, the board has
interpreted § 5-270 (g) only twice and neither decision
was subject to judicial scrutiny. We conclude, therefore,
that, as in Vincent and Christopher R., the board’s inter-
pretation is not entitled to deference.?® Accordingly, our
review is plenary. '

We begin our analysis with the language of § 5270
(2), which provides: “ ‘Managerial employee’ means any
individual in a position in which the principal functions
are characterized by not fewer than two of the follow-
ing, provided for any position in any unit of the system
of higher education, one of such two functions shall be
as specified in subdivision (4) of this subsection: (1)
Responsibility for direction of a subunit or facility of a
major division of an agency or assignment to an agency
head’s staff; (2) development, implementation and eval-
uation of goals and objectives consistent with agency
mission and policy; (3) participation in the formulation
of agency policy; or (4) a major role in the administra-
tion of collective bargaining agreements or major per-
sonnel decisions, or both, including staffing, hiring,
firing, evaluation, promotion and training of
employees.”

Thus, under § 5-270 (g) (2) and (3), employees in
a particular position are managerial employees if the
enumerated functions constitute the position’s “princi-
nal functions . . . .” Although the phrase “principal
unctions” is not statutorily defined, we conclude that
10 reasonable interpretation of the phrase carries the
:onnotation that employees in a managerial position
nust exercise independent judgment in carrying out
he enumerated functions. Rather, the phrase connotes
aat the enumerated functions must be the position's
1ost important, consequential or influential functions.

ee Merriam-Webster's Collegiate Dictionary (10th Ed.

393) (defining “principal” as “most important, conse-

1ential, or influential: CHIEF"); see also Black's Law




Dictionary (9th Ed. 2009) (defining “principal” as
“[cJhief; primary; most important™).? Thus, contrary to
the board’s suggestion that, if the phrase principal func-
tion is to have any meaning, it must mean that manage-
rial employees exercise independent judgment,? it is
reasonable to conclude that the legislature intended
that the board could consider the amount of time that
the emnployees in the position devote to each function,
whether an employee’s ability to carry out an enumer-
ated function is a prerequisite for being hired to the
position and whether the failure of an employee in the
position to carry out an enumerated function would
have important consequences to the employer.!! We
conclude, therefore, that although the application of
the phrase principal functions to any particular position
will require an exercise of judgment as to which func-
tions of a particular position are the most important,
consequential and influential, the phrase clearly and
unambiguously does not mean that the employee must
exercise independent judgment in carrying out the enu-
merated functions.?

Similarly, nothing within the language specifically
describing the principal functions of managerial
employees connotes that such employees must exercise
independent judgment in carrying out those functions.
Subdivision (2) provides that the position’s most
important, consequential or influential functions may
include the “development, implementation and evalua-
‘tion of goals and objectives consistent with agency mis-
sion and policy . . . .” General Statutes § 5-270 (g) (2).
The development, implementation and evaluation of the
goals and objectives may be an important responsibility
of an employee in a particular position even if the
employee does not exercise independent judgment in
carrying out that responsibility. For example, one of the
principal functions of an employee may be to present a
range of options for implementing the employer’s goals
and objectives, with the final choice to be made by a
higher ranking employee. Subdivision (3) of § 5-270 (g)
merely provides that a principal function of a manage-
rial employee may be “participation in the formulation
of agency policy . . . .”B Participation, by its very
nature, does not require independence.™

Moreover, if the legislature had intended to impose
arequirement that managerial employees exercise inde-
pendent judgment in carrying out the activities
described in § 5-270 (g) (2) and (3), it could have done
so expressly, as it didin § 5-270 (f).'® “We are not permit-
ted to supply statutory language that the legislature
may have chosen to omit.” (Internal quotation marks
omitted.) Connecticut Light & Power Co. v. Dept. of
Public Utility Control, 266 Conn. 108, 119, 830 A.2d
1121 (2003).

The board and the union raise numerous policy argu-
ments in support of their claim that managerial employ-




ees Tust exercise independent judgment in carrying
out the principal functiornis described in § 5-270 (g) (2).
and (3), and also point to the legislative history of the
statuate. We have concluded, however, that the language
of § 5270 (g) plainly and unambiguously does not
require that managerial employees exercise indepen-
dent judgment in carrying out their principal functions.

We conclude, therefore, that the trial court improp-
erly dismissed the department’s appeal after concluding
that the board properly had determined that the employ-
ees did not meet the criteria for managerial employees
set forth in § 5-270 (g) (2) and (3) because the depart-
ment had not proved that the employees exercised inde-
pendent judgment in carrying out the functions
described in those subdivisions. Accordingly, we
reverse the judgment of the trial court and remand the
case to that court with direction to remand the case to
the board so that it may apply the proper standard.’

The judgment of the trial court is reversed and the
case is remanded to that court with direction to sustain
the department’s appeal and to remand the case to the
board for further proceedings according to law.

In this opinion NORCOTT, ZARELLA and McLACH-

LAN, Js., concurred. .

*This case was scheduled to be argued before a panel of this court
consisting of Chief Justice Rogers and Justices Norcott, Katz, Palmer, Zarella
and McLachlan. Although Justice McLachlan was not present when the case
was argued before the court, he read the record, briefs and transcript of
oral argument prior to participating in this decision.

! Because the department, in its appeal, was acting through the office of
labor relations of the office of policy and management, that office also is
a plaintiff in this action.

2 General Statutes § 5-270 (g) provides: “ ‘Managerial employee’ means
any individual in a position in which the principal functions are characterized
by not fewer than two of the following, provided for any position in any
unit of the system of higher education, one of such two functions shall be
as specified in subdivision (4) of this subsection: (1) Responsibility for
direction of a subunit or facility of a major division of an agency or assign-
ment to an agency head’s staff; (2) development, iraplementation and evalua-
tion of goals and objectives consistent with agency mission and policy; (3)

participation in the formulation of agency policy; or (4) a major role in
the administration of collective bargaining agreements or major personnel
decisions, or both, including staffing, hiring, firing, evaluation, promotion
and training of employees.”

3The departiment appealed from the judgment of the trial court to the
Appellate Court and we iransferred the appeal to this court pursuant to
Feneral Statutes § 51-199 (c) and Practice Book § 65-1.

¢ The department was required to refuse to negotiate with the union in
irder to obtain judicial review of the board's decision certifying the union
s the employees’ bargaining representative. See Windsor v. Windsor Police
lept. Emplayees Assn., Inc., 154 Conn. 530, 535, 227 A.2d 65 (1967) (“there

i statutory provision for an appeal from an order of the board only when
at order is a final order of the board and when an unfair labor practice
alleged to have occurred™).

¥ The court also concluded that the department had “failed to show that

e . .. board's conclusion [that the employees did not satisfy subdivision
) of § 5270 (g)] lacks substantial evidence.” On appeal, the department
s abandoned its claim that the employees meet this criterion.

¢ General Statutes § 1-2z pravides: “The meaning of a statute shall, in the

st instance, be ascertained from the text of the statute itself and its

ationship to other statutes. If, after examining such text and considering
sh relationship, the meaning of such text is plain and unambiguous and

25 not yield absurd or unworkable results, extratextual evidence of the
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meaning of the statute shall not be considered.”

1 Neither the board nor the union contends that the department’s claim
was b atred by the doctrine of collateral estoppel.

& Th e dissent agrees with this conclusion, but concludes that, because the
legislatire has amended § 5-270 (g) several times since the department's
decision in In re Protective Services Employees Coalition, AFL-CIO, supra,
Conn. Board of Labor Relations Decision No. 3145, we should presume that
the leglislature acquiesced in the decision. We recognize that “in certain
circuryeStances, the legislature’s failure to make changes to a long-standing
agency” interpretation implies its acquiescence to the agency’s construction
of the statute.” (Intemal quotation marks omitted.) Longley v. State Employ-
ees Retirement Commission, 284 Conn. 149, 164, 931 A.2d 890 (2007). We
have concluded, however, that the board’s interpretation of § 5-270 (g) (2)
is not time-tested. In addition, we conclude that that interpretation is incon-
sistent with the plain language of the statute. We believe that these considera-
tions rebut any presumption of legislative acquiescence:

? “In the construction of the statutes, words and phrases shall be construed
according to the commonly approved usage of the language; and technical
words and phrases, and such as have acquired a peculiar and appropriate
meaning in the law, shall be construed and understood accordingly. General
Statutes § 1-1 (a). If a statute or regulation does not sufficiently define a
term, it is appropriate to look to the common understanding of the term as
expressed in a dictionary.” (Internal quotation marks omitted.) Key Air,
Ine. v. Commissioner of Revenue Services, 294 Conn. 225, 235, 983 A.2d
1 (2009)-

# The board contends in its brief that, “for the phrase ‘principal function’
to have any meaning, it must include . . . elements of expertise and judg-
ment and reliance by the [department] on both.” In its decision, however,
it concluded that, under § 5-270 (g) (2), managerial employees must “exercise
. . . independent judgment . . . .” (Emphasis added.) Although we agree
with the board that the functions described in § 5-270 (g) (2) and (3) may
require some level of expertise and judgment and that emaployers will rely
on managerial employees to carry out their functions, we do not agree with
its conclusion that the phrase principal function connotes the exercise of
independent judgment, which was the basis for its decision.

! We do not suggest that these are the only factors that may be considered.

2 We emphasize that we do not, as the dissent suggests, conclude that
the functions of managers as set forth in § 5-270 (g) (2) are “ministerial”
We conclude only that managerial employees need not exercise independent

Judgment in cartying out those functions. The board found that the employ-
ees “may be asked for their opinions . . . in select cases, [and] individual
majors and other superiors may rely heavily on them,” but, nevertheless,
concluded that they were not managerial employees because “they siraply
do not have and cannot exercise the level of independent judgment and
involvernent necessary to meet this criterion.” Thus, the board concluded
that, although the employees gave opinions, which requires the exercise of
Jjudgment, they were not managerial employees because they did not exercise
independent judgment. We conclude only that the latter determination by
the board was improper. Contrary to the dissent’s suggestion, our conclusion
that § 5-270 (g) (2) does not require that managerial employees exercise
independent judgment in carrying out the enumerated functions does not
necessarily mean that those functions are purely ministerial.
¥ The departient points out that the state police, as a paramilitary organi-
zation, has a strict chain of command requiring more pronounced account-
ability than other areas of state service. In recognition of this fact, we
:onclude that the board, on remand, raay consider the nature of the organiza-
ion in determining the degree of autonomy that the employees must enjoy
n order to satisfy the criteria set forth in § 5-270 (g) (2).
¥ In its memorandum of decision, the trial court suggested that the board
roperly held that both subdivisions (2) and (3) of § 5-270 (g) require that
\anagerial employees exercise independent judgment in carrying out the
escribed activities. In the board’s decision, however, the board stated that
e department had not established that the employees met the criterion in
ibdivision (3) of § 5-270 (g) because “no evidence or testimony established
at these employees are involved in any way, other than the occasional
ggestion, in the formulation of agency policy.” Thus, the board did not
terpret subdivision (3) of § 6-270 (g) to require the exercise of indepen-
nt judgment.
Because we must remand the case to the board for reconsideration of
determination that the employees do not meet the criterion contained




in'§ 5-270 () (2) in light of our determination that that criterion does not
requixe the exercise of independent judgment, we need not decide whether
the board’s determination that the employees did not meet the criterion set
forth in subdivision (3) was proper under the definition of principal functions
that vve have adopted in this opinion. Rather, we leave that determination
to the board on remand.

s General Statutes § 5270 (f) provides in relevant part: * ‘Supervisory
employee’ means any individual in a position in which the principal functions
are characterized by not fewer than two of the following: (1) Performing
such yxanagement control duties as scheduling, assigning, overseeing and
reviewing the work of subordinate employees; (2) performing such duties
as are distinct and dissimilar from those performed by the employees super-
vised; (3) exercising judgment in adjusting grievances, applying other estab-
lished ppersonnel policies and procedures and in enforcing the provisions
of a collective bargaining agreement; and (4) establishing or participating
in the establishment of performance standards for subordinate employees
and takding corrective measures to implement those standards, provided in
connection with any of the foregoing the exercise of such authority is not
merely of a routine or clerical nature, but requires the use of independent
Judgment . . . ." (Emphasis added.) The board argues that it would be
absurd €a conclude that supervisory employees, who are of lower rank than
managerial employees and who are not excluded from collective bargaining,

are required to exercise independent judgrent in carrying out their principal

functions, but managerial employees are not. The principal functions of
supervisory employees are different, however, from those of managerial
emaployees. Accordingly, we do not agree that our interpretation results
in an absurdity. The legislature reasonably could distinguish supervisory
employees from lower ranking employees by requiring a finding that the
former exercise independent judgment in carrying out certain functions
while distinguishing managerial employees from lower ranking employees
by requiring a finding that the former had different principal functions than
the latter. :

! General Statutes § 4-183 (§) provides in relevant part that, if the trial
court sustains an administrative appeal, it may, “if appropriate . . . remand
the case for further proceedings. . . .”
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DEPT'- OF PUBLIC SAFETY v. STATE BOARD OF LABOR RELATIONS—
DISSENT

KATZ, J., with whom PALMER, J., joins, dissenting.
I disagree with the majority’s determination that the
trial court improperly affirmed the decision of the
named defendant, the state board of labor relations
(board), granting the petition of the defendant Connect-
icut State Employees Association, SEIU Local 2001
(uniom), for certification as the exclusive bargaining
representative for the state police lieutenants and cap-
tains (employees) employed by the named plaintiff, the
department of public safety (department).! Specifically,
I disagree that the trial court improperly concluded that
the board properly had determined that these employ-
ees were not “ ‘[m]anagerial employee[s]' " within the
meaning of General Statutes § 5-270 (g).2 Rather, I
would conclude that the trial court properly affirmed
the board’s decision because: (1) the board properly
construed § 5-270 (g) (2) to require the exercise of inde-
pendent judgment and properly found that these
employees did not exercise such judgment; and (2) the
board’s conclusion that there was no evidence to dem-
onstrate that the employees participated in policy devel-
opment as required under § 5-270 (g) (3) was supported
by the record. Accordingly, I respectfully dissent.

As a preliminary matter, it is useful to clarify briefly
. the basis of both the board’s decision and the trial
court’s affirmance of that decision, as well as what is
not at issue. It is undisputed that the employees’ job
functions meet the criteria of § 5-270 (g) (1), but do not
meet the criteria of § 5-270 (g) (4). Therefore, this
appeal turns on whether the board properly determined
that the classifications of state police lieutenant and
captain did not meet either of the two criteria of § 5-
270 (g) (2) and (3), as employees must meet at least
two of the four criteria under § 5-270g to be deemed
managerial employees. In regard to the criterion set
forth in § 5-270 (g) (2)—"development, implementation
and evaluation of goals and objectives consistent with
agency mission and policy”’—the board determined that
‘o satisfy that subdivision, the exercise of independent
udgment is required. The board then found that: “The
rwvidence clearly supports a conclusion that the respon-
ibility for the development, implementation and evalu-
tion. of goals and objectives consistent with the
department’s] mission is placed at a level above that
f captain. While these employees may be asked for
1eir opinions and in select cases, individual majors
ad other superiors may rely heavily on them, [those
nployees] simply do not have and cannot exercise the
vel of independent judgment and involvement neces-
ry to meet this criterion.” In regard to the criterion

t forth in § 5-270 (g) (3)—"participation in the formu-
ion of agency policy”—the board concluded that the



employees “[did] not participate in any meaningful way
in thve formulation of agency policy. . . . [N]o evidence
or testimony established that these employees are
involved in any way, other than the occasional sugges-
tion, in the formulation of agency policy. As such, none
of the employeses fit [the] criterion [of § 5270 () (3)].”

In affirming the board's decision, however, the trial
court treated that decision as though it properly had
injected the independent judgment requirement into its
analysis of both subdivisions (2) and (3) of § 5-270 (g).
In doing so, the court noted that “[t]he concept of inde-
pendent judgrment does not require the manager to have
absolute autonomy, but as the [board] state[d] in its
brief . . . [t]he [department must] show that the
employees were vested with some indication of trust
in their judgrment and authority and that they were
included in a meaningful way in decision-making and
policy formulation . . . . To some extent all [s]tate
employees implement goals and objectives and make
suggestions about policy. However, the statute means
nothing if it does not mean that managers have some
indicia that they participate effectively in the processes
by which decisions regarding the agency are made.”
(Internal quotation marks omitted.) Looking to previous
board decisions interpreting § 5-270 (g) to impose such
a requirement, the court afforded deference to the
board’s interpretation and determined that the board’s
construction was reasonable. I would conclude that the
trial court properly interpreted and affirmed the board’s
determination as it pertained to subdivision (2) of § 6-
270 (g). I would further conclude that, although the trial
court misinterpreted the basis of the board’s decision,
it nevertheless properly affirmed the board’s ultimate
determination as to subdivision (3) of the statute.

I

I first turn to § 5-270 (g), which provides in relevant
part that the term * ‘[m]anagerial employee’ means any
individual in a position in which the principal functions
are characterized by . . . (2) development, implemen-
tation and evaluation of goals and objectives consistent
with agency mission and policy . . . .” The question
of whether the trial court properly concluded that the
board comrectly had determined that the employees did
not satisfy § 5-270 (g) (2) because that subdivision
requires the exercise of independent judgment presents
a question of statutory interpretation. I agree with the
majority that the trial court improperly deferred to the
yoard's interpretation of § 5-270 (g) (2) because that
nterpretation was neither time-tested nor previously
ubjected to judicial review and, therefore, that plenary
" eview is appropriate. See Vincent v. New Haven, 285
Jonn, 778, 78384, 941 A.2d 932 (2008); Longley v. State
'mployees Retirement Commission, 284 Conn. 149,
63-64, 931 A.2d 890 (2007). I disagree, however, with
1e majority’s conclusion that the enumerated terms
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unaxmbiguously do not require the exercise of indepen-
dent Jjudgment.

In undertaking this review, I am mindful of the plain

meaning rule of General Statutes § 1-2z° and our general
rules of statutory construction. See Picco v. Voluntown,
295 Conn. 141, 147, 989 A.2d 593 (2010). “[T)he test to
determine ambiguity is whether the statute, when read
in context, is susceptible to more than one reasonable
interpretation.” (Internal quotation marks omitted.)
State v. Orr, 291 Conn. 642, 654, 969 A.2d 750 (2009).
As the majority states, the text of § 5-270 (g) (2) makes
no express reference to the level of judgment, discretion
or authority an employee must use in his duties in
order to satisfy that criterion.* From this, the majority
concludes that § 5-270 (g) (2) plainly and unambigu-
ously does not require such judgment, whereas the
board, which is charged with implementing that statute,
has concluded that it plainly and unambiguously means
the opposite. Although I do not dispute the reasonable-
ness of the majority’s interpretation, I am more con-
vinced that the language of the statute, read
contextually, supports the reasonableness of the
board’s interpretation, In my view, therefore, because
it fails to yield a plain and unambiguous meaning, § 5-
270 (g) (2) is ambiguous. See, e.g., Hees v. Burke Con-
struction, Inc., 290 Conn. 1, 12, 961 A.2d 373 (2009)
(“[b]ecause both readings of the statute are reasonable,
we conclude that the statutory language is ambiguous
in this case™); State v. Jernkins, 288 Conn. 610, 620-21,
954 A.2d 806 (2008) (concluding that phrase is ambigu-
ous because it is susceptible of more than one reason-
able interpretation).

Section 5-270 (g) (2) addresses three functions that
must be performed consistently with the mission and
policy of the particular state agency—(1) the develop-
ment, (2) implementation and (3) evaluation of goals
and objectives. The comumonly accepted definitions of
these terms, to which we may look as part of our analy-
sis under § 1-2z; see General Statutes § 1-1 (a);® read
together, seem to connote the use of independent judg-
ment. I would agree that the common meaning of imple-
mentation, read in tisolation, suggests a purely
ministerial function and thus does not require the exer-
cise of independent judgment.® See The American Heri-
‘age Dictionary of the English Language (3d Ed. 1992)
‘defining “implernent” as “[t]o put into practical effect;
:arty out”). On the other hand, the common meaning
f evaluation does connote the use of independent judg-
nent. See id. (defining “evaluate” as “[t}o examine and
1dge carefully; appraise”). The meaning of develop-
1ent is fairly open-ended. See id. (defining “develop”
s “[t]o bring from latency to or toward fulfillment . . .
Jo expand or enlarge . . . [t]o improve the quality of;
ffine . . . [t]o bring into being gradually™).

It is significant, however, that § 5-270 (g) (2) requires



the evaluation and development of goals and objectives
in conformity with “agency mission and policy
... - (Emphasis added.) Those policies and missions
rarely consist of wholly objective criteria or ministerial
procedures that would obviate the need for the exercise
of independent judgment, but, rather, are commonly
undexstood to involve broadly stated ideals. See Black's
Law Dictionary (9th Ed. 2009) (defining “policy” as
“[tlhe general principles by which a government is
guide d in its management of public affairs” [emphasis
added]); The American Heritage Dictionary of the
English Language, supra (defining “mission” as “[a] spe-
cial assignment given to a person or group’); The Ameri-
can Heritage Dictionary of the English Language, supra
(“[P]olicy” is defined as: “[a] plan or course of action,
as of a government . . . intended to influence and
deterrmine decisions, actions, and other matters: Ameri-
can foreign policy; the company's personnel policy.
. . . A course of action, guiding principle, or procedure
considered expedient, prudent or advantageous
... .""). Acting in conformity with a policy or mission
therefore necessitates independent judgment of the
meaning, import and consequences of such ideals. Anal-
ogously, the legislature routinely assigns agencies the
task of developing regulations that are consistent with
broadly stated legislative policies, a task that clearly
requires the exercise of independent judgment. See,
e.g., General Statutes § 1-84 (r) (2) (requiring board of
trustees of constituent units of state system of higher
education to establish policies to ensure that members
do not violate ethical code and to establish specific
procedures to effectuate those policies); General Stat-
utes § 42-260 (g) (“[t]he Insurance Commissioner shall
develop regulations, in accordance with chapter 54,
implementing an arbitration process to settle disputes
arising from extended warranty contracts between
extended warranty providers and buyers”); General
Statutes § 46a-57 (c) (“[t}he commission [on human
rights and opportunities], in consultation with the exec-
utive director and Chief Human Rights Referee, shall
adopt regulations and rules of practice, in accordance
with chapter 54, to ensure consistent procedures gov-
eming contested case proceedings”). Therefore, read
contextually, the language of § 5270 (g) (2) supports
the reasonableness of the board’s contention that the
statute requires managers to exercise independent
judgment.

I find unavailing the majority’s contention that the
legislature’s inclusion of the term “independent judg-
ment” in § 5-270 (f)” conclusively indicates that it did
10t intend for such a consideration to apply in § 5-270
‘2 (2). 1t is evident from the plain language of these
mubsections that the tasks enumerated in subsection
) of the statute refer primarily to personnel functions
nd therefore differ markedly from the policy and mis-
ion focused responsibilities enumerated in § 5-270 (g)




®. Indeed, the sole reference to policy in subsectipn
(f) requires only that a supervisory employee exercise
judgrnent in “applying . . . established personnel poli-
cies and procedures . . . .” General Statutes § 5-270
(f) (3)- It is particularly telling that this subdivision
refers to “applying” policy rather than to the “develop-
ment, implementation and evaluation” of goals and
objectives consistent with policy as referenced in § 5-
270 (g) (2) because the term application does not neces-
sarily’ connote a use of discretion or judgment. See
Blaclc’s Law Dictionary, supra (defining “apply” as “[t]o
employ for a limited purpose . . . [t]o put to use with
a particular subject matter"); The American Heritage
Dictionary of the English Language, supra (defining
“apply” as “[t]o put to or adapt for a special use . . .
[t]o put into action”). The inclusion of an explicit inde-

pendent judgment requirement in § 5-270 (f) therefore -

serves to distinguish between the largely ministerial
tasks enumerated therein and the level of discretion
and judgment necessary to qualify as a supervisor. In
contrast, such an explicit requirement would not be
necessary in § 5-270 (g) (2) if, as the board reasonably
concluded, the plain terms of that subdivision already
connote the use of such judgment.?

Moreover, reading § 5-270 (f) in conjunction with § 5-
270 (b),? which enumerates the classes of state workers
considered eligible emaployees for the purpose of collec-
tive bargaining, suggests that the inclusion of the
explicit independent judgment requirement in § 5-270
(f) lends support to the board’s interpretation of § b5-
270 (g) (2). The effect of § 5-270 (b) and (f) is explicitly
to include supervisors in collective bargaining. See

“State Management Assn. of Connecticut, Inc. v. O’Neill,
204 Conn. 746, 749, 755, 529 A.2d 1276 (1987) (noting
that under § 5-270 [b] and [f] supervisory employees
are eligible for collective bargaining). Indeed, the term
“supervisory employee” appears nowhere else in the
relevant statutory scheme, and therefore § 5-270 (f)
appears to have little effect beyond ensuring that super-
visory employees are included in collective bargaining.?
In contrast, § 5-270 (b) explicitly excludes managers
from collective bargaining. As the board noted, it would
be a bizarre result to require supervisors to exercise
independent judgrent but not to require managers, who
constitute the top of the leadership structure and are
therefore excluded from collective bargaining, to exer-
cise that same level of judgment. I therefore disagree
with the majority that the inclusion of the explicit “inde-
yendent judgment” requirement in § 5-270 (f) unambig-
1ously indicates that such a requirement does not exist
n § 5-270 (g). Accordingly, I also conclude that the
anguage of § 5-270 (g) (2) is open to more than one
easonable interpretation and thus is not plain and

nambiguous.!

The available extratextual sources, to which I turn
ecause the language of the statule is ambiguous;




Grady v. Somers, 294 Conn. 324, 334, 984 A.2d 684
(2009); bolsters the department’s reading of § 5-270 (g)
(2) a5 requiring managers to exercise independent judg-
ment- This court previously has analyzed the meaning
and the import of the legislative history of § 5-270 (g).
“A review of the legislative history of No. 81457 of the
1981 Public Acts, the origin of . . . § 5270 (g) which
excludes managerial employees, reveals. that, in
enacting the statute, the legislators were . . . con-
cerne d with efficiency in state government: ‘The pur-
pose Of [§ 5-270 (g)] is to ensure that there are people
available to act as managers for the state system to
provide effective management of state government.’ 24
H.R. Proc., Pt. 24, 1981 Sess., p. 7874, remarks of Repre-
sentative Gardner Wright. ‘It is important that we allow
the state to deal with some system for being able to
pick the people who will be classified as managers so
that everyone knows what the responsibility is, what
the assigmmnents are and who has to take responsibility
for action whether something is done correctly and can
take credit or whether something is done badly and
have to take the blame.' 24 S. Proc., Pt. 17, 1981 Sess.,
p. 5624, remarks of Senator Marcella Fahey. Related to
this legislative purpose was the concern for the security
and safety of those people under the care of various
state agencies in strike situations. Senator Fahey indi-
cated: ‘What we are dealing with here today is if we
have problems in the [s]tate of Connecticut and we
have a strike, who is going to be there to take care of
our patients in our hospitals? Who is going to be there
to take care of our prisoners? We are not saying we
warit to leave enough people so that they can break the
strike, but there has to be at least two or three people
who are designated as managers, who can make sure
that the place doesn't catch on fire or can make plans
for a disaster to move patients in and out of places,
who can make sure they ring a fire alarm or push the
right button or at least call if there is a problem. If we
do not exclude anyone and call anyone a manager,
how do we operate? We all look to someone who is a
manager for the administrative functions. . . . If we
pull things together so that everybody is equalized in
a situation that no one can take the initiative and answer
a question, are we helping the public or are we hurting
the public? [Id.], pp. 6623-24." State Management Assn.
of Connecticul, Inc. v. O'Netll, supra, 204 Conn. 755.

Drawing from this legislative history, as well as the
;ext of the statute, this court has emphasized that, in
yrder to effectuate the legislature’s policy considera-
ions, the managerial exclusion applies only to employ-
es with significant independent and decision-making
uthority. “[M]anagers have the responsibility to decide
aajor personnel decisions and formulate agency poli-
ies . . . . These responsibilities give managers pres-
ge, autonomy and managerial authority that is not
njoyed by other employees.” (Emphasis added.) Dept.




of Administrative Services v. Employees’ Review
Board, 226 Conn. 670, 683-84, 628 A.2d 957 (1993); see
also «State Management Assn. of Connecticut, Inc. v.
O'Neill, supra, 204 Conn. 759 (“In comparing managers
and supervisors, the trial court reasoned that ‘[sJupervi-
sors supervise the work of subordinates; managers head
an agency [unit] or facility. Supervisors apply agency
policies; managers formulate those policies. Supervi-
sors enforce collective bargaining agreements; manag-
ers play a major role in administering them. Supervisors
establish and implement employee performance stan-
dards; managers decide major personnel decisions. In
short, supervisors are equivalent to foremen and lower
management; managers to middle and upper manage-

ment.” . . . On the basis of our review of . . . § 5-270
[f] and [g], we agree with the trial court’s conclusion
.n)'

In addition, as we previously have noted, the board
has interpreted § 5-270 (g) to require the exercise of
independent judgment. In In re Protective Services
Employees Coalition, AFL-CIO, Conn. Board of Labor
Relations Decision No. 3145 (October 27, 1993), the
board approved a petition to include certain state police
lieutenants associated with the department of mental
health and the alcohol and drug abuse commission in
a collective bargaining unit in part because the lieuten-
ants did not exercise independent judgment in devel-
oping, implementing and evaluating goals and
objectives consistent with the agency’s mission and
policy. Id., 8. In reaching this decision, the board noted
that “[t]he degree to which the development of a [l]ieu-
tenant’s goals and objectives is thus constrained by
guidance from the [c]entral [o]ffice and from the facili-
ty's top management is problematic. . . . They may
not be told what to write, but . . . [top management
does] say, submit these, these are acceptable or they're
not acceptable, get them more in line with what they
are supposed to be, what you have been instructed to
achieve.”? (Internal quotation marks omitted.) Id.

Since this court’s decisions in Dept. of Administra-
tive Services v. Employees’ Review Board, supra, 226
Conn. 670, and State Management Assn. of Connecti-
cut, Inc. v. O’'Neill, supra, 204 Conn. 746, and the board’s
1993 and 2005 decisions interpreting § 5270 (g), the
legislature has amended that section several times, but
did nothing to clarify or change the definition of a man-
ager in the statute. See Public Acts 1997, No. 97-148,
§ 1; Public Acts 2001, No. 01-103, § 1; Public Acts 2005;
No. 05-256, § 5. “Although we are aware that legislative
inaction is not necessarily legislative affirmation .
we also presume that the legislature is aware of [this
court’s] interpretation of a statute, and that its subse-
Juent nonaction may be understood as a validation
f that interpretation. . . . Time and again, we have

‘haracterized the failure of the legislature to take cor-
ective action as manifesting the legislature's acquies-




" cence In our construction of a statute. . . . Once an
appropriate interval to permit legislative reconsidera-
tion has passed without corrective legislative action,
the inference of legislative acquiescence places a signifi-
cant jurisprudential limitation on our own authority to
recorsider the merits of our earlier decision.” (Internal
quotation marks omitted.) Mahon v. B.V. Unitron Mfy.,
Inc., 284 Conn. 645, 665-66, 935 A.2d 1004 (2007); see
also Connecticut Light & Power Co. v. Public Utilities
Control Authority, 176 Conn. 191, 199, 405 A.2d 638
(1978) (noting that legislative silence following board
decision interpreting statute constitutes ** ‘presurnptive
evidence’ of the correctness of the administrative inter-
pretation”). The legislative acquiescence doctrine is
especially persuasive when, as in the present case, the
“legislature affirmatively amended the statute subse-
quent to a judicial or administrative interpretation, but
chose not to amend the specific provision of the statute
at issue.” Berkley v. Gavin, 253 Conn. 761, 780, 756

A.2d 248 (2000).7

In light of this legislative history, as well as the strong
suggestion within the text of § 5-270 (g) (2) that the
enumerated duties require discretion and autonomy, I
would conclude that the trial court properly determined
that the board correctly had concluded that, to fulfill
§ 5270 (g) (2), the development, implementation and
evaluation of goals and objectives consistent with an
agency's mission and policy requires the exercise of
independent judgment. Because there is no challenge
to the board’s conclusion that the department’s employ-
ees in the present case do not exercise such indepen-
dent judgment, the trial court properly concluded that
§ 5-270 (g) (2) was not satisfied.

II

I turn next to the trial court’s determination that the
board properly concluded that § 5-270 (g) (3), which
requires “participation in the formulation of agency pol-
icy,” was not satisfied in the present case. As I pre-
viously have noted, the board concluded that the
departrent had failed to establish that the employees
were involved in any way, beyond offering occasional
suggestions, in the formulation of policy. The trial court,
however, treated the board’s decision as requiring
“independent judgment” for both § 5-270 (g) (2) and
(3). Although I agree with the majority that the trial
court improperly engrafted that requirement onto the
statutory language, I do so not because the court misin-
cerpreted the statute, but, rather, because it misinter-
reted the basis of the board’s decision." Therefore, I
vould affirm the judgment of the trial court as to § 5270
g) (3) on the alternate ground that the board properly
ound that the department had presented insufficient
vidence to establish that the employees participated
1 the formulation of agency policy.

While the department focuses specifically on the fact




that the board’s decision refers to “meaningful” partici-
pation, which the department contends was improper,
the department ignores the fact that the board specifi-
cally found that the department had provided no evi-
denc € or testimony demonstrating that the employees
were involved in policy formulation in any way beyond
offerzng occasional suggestions. As the factual finding
of an administrative agency, this court may “determine
[only ] whether there [was] substantial evidence in the
administrative record to support the agency's findings
of bassic fact and whether the conclusions drawn from
those facts [were] reasonable.” (Internal quotation
marks omitted.) Hogan v. Dept. of Children & Families,
290 Conn. 545, 561, 964 A.2d 1213 (2009). The depart-
ment does not contend that there was evidence to the
contrary or that the board’s conclusion drawn from the
evidence was unreasonable. Accordingly, I conclude
that the trial court properly affirmed the decision of
the board because the employees did not satisfy the
requirements of either § 5-270 (g) (2) or (3).

I therefore respectfully dissent.

! As the majority notes in footnote 1 of its opinion, the office of policy
and management also was a plaintiff in this case.

? General Statutes § 5-270 (g) provides: “ ‘Managerial employee’ means
any individual in a position in which the principal functions are characterized
by nat fewer than two of the following, provided for any position in any
unit of the system of higher education, one of such two functions shall be
as specified in subdivision (4) of this subsection: (1) Responsibility for
direction of a subunit or facility of a major division of an agency or assign-
ment to an agency head's staff; (2) development, implementation and evalua-
tion of goals and objectives consistent with agency mission and palicy; (3)
participation in the formulation of agency policy; or (4) a major role in
the administration of collective bargaining agreements or major personnel
decisions, or both, including staffing, hiring, firing, evaluationr, promotion
and training of employees.”

1 General Statutes § 1-2z provides: “The meaning of a statute shall, in the
first instance, be ascertained from the text of the statute itself and its
relationship to other statutes. I, after examining such text and considering
such relationship, the meaning of such text is plain and unambiguous and
does not yield absurd or unworkable results, extratextual evidence of the
meaning of the statute shall not be considered.”

{The majority also concludes that the term “principal functions,” as it is
used in the introductory phrase of § 5-270 (g), does not give rise to a require-
ment that an employee act with independent judgment in order to qualify
as a manager. I agree, and accordingly, I confine my analysis to whether
the language of § 5-270 (g) (2), itself, requires such judgment.

¢ General Statutes § 1-1 (a) provides: “In the construction of the statutes,
words and phrases shall be construed according to the commonly approved
usage of the language; and technical words and phrases, and such as have
acquired a peculiar and appropriate meaning in the law, shall be construed
and understood accordingly.”

It is well established that duties that require independent judgment are
nouministerial. See Gerte v. Logistec Connecticut, Inc., 283 Conn. 60, 65,
124 A.2d 855 (2007) (“[t]he proceedings on remand, therefore, are not merely

ninisterial but, rather, will require the exercise of independent judgment
ir discretion and the taking of additional evidence'); Smith v. Yurkovsky,
66 Conn. 816, 820, 830 A.2d 743 (2003) (“[t]he test that determines whether
an administrative|] decision is a final judgment turns on the scope of the
roceedings on remand: if such further proceedings are merely ministerial,
e decision is an appealable final judgment, but if further proceedings will
yuire the exercise of independent fudgment or discretion . . . the appeal
premature and must be dismissed” {emphasis added; internal quotation
arks omitted]); Dechio v. Raymark Industries, Inc., 114 Conn. App. B8,
~72, 968 A 2d 450 (*[our Supreme Court] long has held that such a determi-
ition . . . will require the [workers' compensation] conunissioner’s exer-
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cise of independent judgment and certainly will not be ministerial in nature”
(interﬂal quotation marks omitted]), cert. granted, 293 Conn. 902, 9756 A.2d
1277 (2909).

1 general Statutes § 5-270 (f) provides: “ ‘Supervisory employee’ means
anyindividual in a position in which the principal functions are characterized
by not fewer than two of the following: (1) Performing such management
control duties as scheduling, assigning, overseeing and reviewing the work
of subordinate employees; (2) perforring such duties as are distinct and
dissimdlar from those performed by the employees supervised; (3) exercising
judgment in adjusting grievances, applying other established personnel poli-
cies and procedures and in enforcing the provisions of a collective bargaining
agreemeent; and (4) establishing or participating in the establishment of
petforrmance standards for subordinate employees and taking corrective
measur-es to implement those standards, provided in connection with any
of the foregoing the exercise of such authority is not merely of a routine
or clerical nature, but requires the use of independent judgment, and such
individuals shall be employees within the meaning of subsection (b) of this
section. The above criteria for supervisory positions shall not necessarily
apply to police or fire departments.”

! Indeed, if, as the board reasonably concluded, the plain meaning of § 5-
270 (g) (2) required independent judgment, the explicit inclusion of such a
term would have been redundant. We presume that the legislature does not
include superfluous terms. See AvalonBay Communities, Inc. v. Orange,
256 Conn. 557, 58889, 775 A.2d 284 (2001) ("It is a basic tenet of statutory
construction that the legislature did not intend to enact meaningless provi-
sions. . . . Accordingly, care must be taken to effectuate all provisions of
the statute.” {Citation omitted; internal quotation marks oritted.]).

! General Statutes § 5-270 (b) provides: “ ‘Employee’ means any employee
of an emaployer, whether or not in the classified service of the employer,
except elected or appointed officials other than special deputy sheriffs,
board and commission members, disability policy specialists assigned to
the Council on Developruental Disabilities, managerial employees and confi-
dential employees.”

#The legislative history of § 5270 () reveals that a proposed but
unadopted amendment to the original act would have required that supervi-
sory and nonsupervisory employees be in different collective bargaining
units. See 18 H.R. Proc., Pt. 14, 1975 Sess., p. 6698, remarks of Representative
Russell Lee Post, Jr. (“{tjhe file copy [of the amendment] says that if we
have [c]ollective [b]argaining for {s}upervisors, that we should make sure
that [sJupervisors are of different units than the people they supervise™).

I note that the majority appears to treat the term “independent judgment”
in a more restrictive manner than did the board. I do not understand the
board’s interpretation to mean that the employee must operate completely
autonomously. Thus, the mere fact that employees may work collectively
to develop goals and objectives would not render their action outside the
scope of § 5-270 (g) (2). Indeed, in § 5-270 (f), which expressly requires the
exercise of independent judgment, the legislature also has used the term
“participat{e],” which necessarily requires some collective action. See foot-
note 7 of this dissenting opinion.

2 The board subsequently reached a similar conclusion with regard to
certain employees of the department of correction in In re Connecticut
State Employees Assn., SEIU Local 2001, Conn. Board of Labor Relations
Decision No. 4070 (August 17, 2005), based in part on its determination that
the leadership structure at issue in that case “removes the development of
goals consistent with agency mission and policy . . . from the responsibili-
lies of the employees at issue and places it at the highest levels of the
agency. Thus, while employees may be asked for their recorarnendations,
wone exercise the level of independent judgment or authority necessary to
ulfill [thé statutory criteria of § 5270 (g) (2)}." Id, 4.

13 The majority challenges this application of the legislative acquiescence
loctrine based, in part, on its conclusion that the board's interpretation of

5-270 (g) (2) is not time-tested. I first note that this analysis seems to
onflate the doctrine concerning judicial deference to an agency's decision
ith that governing legislative acquiescence to a court or agency decision.
"hile these doctrines may sometimes overlap in application, they are none-
ieless triggered by separate and distinct circumnstances and I cannot agree
at the inapplicability of one should influence the applicability of the other.

It is true that legislative inaction following an agency decision may not

mstitute legislative acquiescence when the agency decision “is of relatively

cent vintage and of relatively infrequent application”; Vincent v. New
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Haver®, 285 Conn. 778, 791 n.15, 941 A.2d 932 (2008); because, in such a
situati on, it may be “too soon to draw any firm conclusion from legislative
inactioh . . . .” Id. Considering, however, that the legislature has had
twenty-three years to respond to this court’s decision in O'Neill, and seven-
teen y€ars to respond to the board’s decision in In re Protective Services
Emplo#/ees Coalition, AFL-CIO, and that the legislature has, in fact, amended
§5-270 (g) three times in that interval, I conclude that the facts in this case
weigh Iheavily in favor of applying the doctrine of legislative acquiescence.
See WZ-seman v. Armstrong, 269 Conn. 802, 825-26, 850 A2d 114 (2004)
" (fact that legislature amended statute three times after attorney general's
apinjore but did not change relevant provision indicative of legislative acqui-
escence); Connecticut Light & Power Co. v. Public Utilities Control Author-
ity, supT?, 176 Conn. 198 (“inference of legislative concurrence with the
agency’s interpretation [is] to be drawn from legislative silence concerning
that inteIpretation, especially where the legislature makes unrelated amend-
ments i the same statute”).
H Although the majority acknowledges that the board's decision did not
rest on the independent judgment requirement, it declines to address the

propriety of the board's decision.
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The State of Connecticut, and the Connecticut department of public safety (DPS)
acting through the office of labor relations of the Connecticut office of policy and
management' bring this administrative appeal from decisions of the Connecticut state
board of labor relations (labor board) relating to the state’s duty to bargain with state
police captains and lieutenants. The state has also named the Connecticut State
Employees’ Association, SEIU Local 201 (CSEA) as a defendant in light of CSEA’s
participation in the proceedings in the labor board.

The labor board issued a final decision on February 16, 2007 (Return of Record,
ROR, item 3) that sets forth the following factual introduction: On February 17, 2006,

CSEA filed a petition with the labor board seeking certification as the exclusive

1

The plaintiffs are hereinafter referred to in thlS qpml‘Qn as “the state.”
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bargaining representative of a bargaining unit of state police captains and lieutenants
employed by the state. On June 13, 2006, an agent of the board ordered an election
among the petitioned-for employees over the state’s objection and a mail-ballot election
was conducted between July S and July 19, 2006. The ballot count showed that CSEA
had prevailed. A hearing was held on the state’s objection on August 3, September 7,

September 21, October 5 and October 19, 2006.

The labor board made the following relevant findings of fact in its final decision

based on the record;

skokkok ok

4. Section 5-273-77 of the Regulations of Connecticut State
Agencies includes a bargaining unit entitled “State
Police—uniformed and investigatory.” This unit has been
referenced by the labor board’s regulations as the State
Police or NP-1 unit.

ok kokok

10.  The Department of Public Safety has a State Police
Division of about 1500 employees in which almost all of
the sworn police officers are assigned. . . . On or about the
time that the petition was filed, there were approximately
15 captains and 27 lieutenants.

11.  The State Police Division also has higher sworn police
officials: 7 majors and 2 lieutenant colonels and 1 deputy
commissioner. The majors and colonels are unclassified
appointments and may also return to their former rank at
the end of their appointments.

%ok sk kok




22.

23.

24.

26.

28.

Captains and lieutenants do not have authority to hire or
fire personnel or to transfer personnel either within a unit
or inter-unit. Captains may discipline subordinates up to
thirty-day suspension but only with approval of superiors
and the State Police Office of Labor Relations. A captain
may not impose such discipline unilaterally and cannot
override a discipline decision with which he disagrees. A
lieutenant may impose discipline up to a five-day
suspension but with the same restrictions.

ok kok ok

Captains and lieutenants do not play a role in collective
bargaining unless they are assigned to the Office of Labor
Relations. They do not serve as a step in the grievance
process.

Captains and lieutenants may not order or purchase
equipment without approval.

sk ok okok

Captains and lieutenants are expected to respond quickly
and with authority to emergency and critical situations,
including catastrophes, accidents and criminal activity that
occur within their area. In those instances, a captain or
lieutenant would be called upon to quickly assess the
situation, provide immediate instructions for deployment of
personnel and maintain control of the situation until a
superior became involved.

ok ok sk ok ok

Captains and lieutenants do not participate in formulating
agency policy. Like troopers and sergeants, they are
sometimes asked for suggestions on operations and can
make recommendations to their superiors for improvements
and changes. Captains and lieutenants cannot promulgate
orders concerning the operation of their divisions except




for directives involving such minor things as temporary
parking at a facility. The captains who serve as executive
officers in the Divisions do not participate in formulating
policy; they carry out the directives of the majors to whom
they report and act in accordance with instructions in the
majors’ absence.

The labor board next discussed the following issue’, based on these findings of
fact: Were the captains and lieutenants managerial employees under General Statutes § 5-
270 (g)? That section provides: “Managerial employee means any individual in a
position in which the principal functions are characterized by not fewer than two of the
following . . . (1) Responsibility for direction of a subunit or facility of a major division
of any agency head’s staff; (2) development, implementation and evaluation of goals and
objectives consistent with agency mission and policy; (3) participation in the formulation
of agency policy; or (4) a major role in the administration of collective bargaining,
agreements or major personnel decisions, or both, including staffing, hiring, firing,
evaluation, promotion and training of employees.”

The labor board found that the state had established that the captains and
lieutenants met the requirements of the first criterion — “responsibility for direction of a
subunit or facility of a major division of an agency or assignment to an agency head’s

staff.” The labor board found, however, that the captains and lieutenants do not

2
The state raised other issues that the labor board considered in its final decision, but these
issues are not pursued in the administrative appeal.
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participate in the formulation of agency policy, the third criterion. Finally the labor
board also found that the captains and lieutenants do not play a major role in collective
bargaining or personnel decisions, the fourth criterion.

Had the labor board found that the captains and lieutenants met the second
statutory criterion--development, implementation and evaluation of agency goals and
objectives—the plaintiffs would still have qualified the captains and lieutenants for
exempt status. It concluded otherwise.

While the captains and lieutenants must act with dispatch on critical matters,
make day-to-day decisions, and are highly trained, they have very little autonomy or
authority over major decisions that effect their operations. They are involved in
implementation of plans and then act as part of ground troops during the operation,
reporting to higher authority. “While these employees may be asked for their opinions
and in select cases, individual majors and other superiors may rely heavily on them, they
simply do not have and cannot exercise the level of independent judgment and
involvement necessary to meet this criterion.” (Final Decision, p. 8.)

Based on the findings and discussion, the labor board overruled the state’s
objection, and certified that CSEA was the exclusive bargaining representative of “all
said lieutenants and captains” employed by the state for the purposes of collective
bargaining. On a failure of the state to bargain, the matter returned to the labor board,

and it issued another final decision dated July 24, 2007. (ROR, item 13). The labor




board affirmed its support for its February 16, 2007 decision in the subsequent case. The
labor board found that the state had informed CSEA that it would not negotiate “in order
to be able to exercise its right to appeal the Board’s certification decision [of February
16, 2007].7 The labor board duly concluded that the state had committed a prohibited
practice by refusing to bargain with the CSEA, the certified exclusive bargaining
representative, and this appeal followed.* While the final decision is technically the July
24 decision, the validity of the original decision of February 16 is the matter which the
court will consider in ruling on this appeal.

The state claims that the labor board incorrectly determined that the captains and
lieutenants were not managerial employees, as defined in § 5-270 (g). The court utilizes
the “substantial evidence” standard of review of the labor board’s decision. “Judicial
review of [an administrative agency’s] action is governed by the Uniform Administrative
Procedure Act . . . and the scope of that review is very restricted. . . . With regard to

questions of fact, it is neither the function of the trial court . . . to retry the case or to

3

Under Town of Windsor v. Windsor Police Department Employees Association, Inc., 154
Conn. 530, 227 A.2d 65 (1967), the labor board’s decision of February 16 to certify
CSEA is not a final decision under § 4-183; the labor board needed to make a second
finding of a “prohibited practice” violation under § 5-272 (a) (4) for the state to have the
right to take an administrative appeal on the issue of captains and lieutenants.

4

Because the labor board found that the state committed a prohibited practice, it is
aggrieved by the final decision of the labor board. Local 1183 of Council #4 v. Board of

Labor Relations, 33 Conn. App. 541, 545, 636 A.2d 1366 (1994).
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substitute its judgment for that of the administrative agency . . .. Substantial evidence
exists if the administrative record affords a substantial basis of fact from which the fact in
1ssue can be reasonably inferred. . . . This substantial evidence standard is highly
deferential. . . . The burden is on [the state] to demonstrate that the [agency’s] factual
conclusions were not supported by the weight of substantial evidence. . .. Even as to
questions of law, [t]he court’s ultimate duty is iny to decide whether, in light of the
evidence, the [agency] has acted unreasonably, arbitrarily, illegally, or in abuse of its
discretion. . . . Conclusions of law reached by the administrative agency must stand if the
court determines that they resulted from a correct application of the law to the facts found
and could reasonably and logically follow from such facts.” (Citations and internal
quotation marks omitted.) MacDermid, Inc. v. Dept. of Environmental Protection, 257
Conn. 128, 136-37, 778 A.2d 7 (2001). See also New Haven v. State Board of Labor
Relations, 36 Conn. Sup. 18, 23,410 A.2d 140 (1979) (“If the labor board’s findings are
supported by substantial evidence, they cannot be disturbed.”)

MacDermid also emphasizes that courts should accord great deference to the
construction given a statute by the agency charged with its enforcement. MacDermid,
Inc. v. Dept. of Environmental Protection, supra, 257 Conn. 138. This rule applies where
the agency decision is time-tested and reasonable, even if the agency interpretation has
not been judicially reviewed. Longley v. State Employees Retirement Commission, 284

Conn. 149, 166, 931 A.2d 890 (2007); Jim’s Auto Body v. Commissioner of Motor




three and have ruled that the exclusion does not apply.® In Protective Services
Employees Coalition, Decision No. 3143 (1993), the labor board considered whether
police lieutenants of the state department then known as CADAC should be excluded as
managerial employees. Using the same factors as are now listed in § 5-270 (g), the labor
board concluded that the lieutenants were not managers. Under criterion two, the labor
board, as in the present case, set forth the activities of the lieutenants as identified by the
state and the union. In its discussion, the labor board stated at page 8: “These.
Lieutenants participate in a goal-setting process, it is true, but they do not exercise
independent judgment to ‘develop| ], implement{ ] and evaluat[e] goals and objectives
consistent with agency mission and policy.” . . . Most significantly, development of goals
and objectives . . . is not one of the ‘principal functions’ of the position of an DMH
Police Lieutenant. It does not require a substantial portion of his time and appears
tangentially related to the provision of police and safety issues.” (Emphasis in original).
A second decision, CSEA, SEIU Local 2001, Decision No. 4070 (2005) reached a
similar conclusion. There the issue was whether captains at the department of correction

were managerial. In concluding that the captains were not éxcluded, the labor board

6

The state argues that these cases are not applicable as factually distinguishable (these
involved police assigned to the department of mental health and drug abuse and
correction officers respectively). The court defers, however, to the legal discussion by
the labor board of criteria two and three, not the factual nature of the law enforcement

officers.
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stated at page 4 with regard to criteria two and three: “The State presented testimony
regarding the DOC mission and structure. This structure allows some of these employees
to act quickly and decisively while performing their day to day responsibilities.
However, this same structure removes the development of goals consistent with agency
mission and policy and development of agency policy from the responsibilities of the
employees at issue and places it at the highest levels of the agency. Thus, while
employees may be asked for their recommendations, none exercise the level of
independent judgment or authority necessary to fulfill statutory criterion two or three.”
These decisions hold that while the captains and lieutenants have a role in
developing goals for the age‘ncy (as would any upper level employee), 1t is not their
principal function as required by § 5-270 (g). Further the labor board in these decisions
looked to whether the employees at issue exercise a level of independent judgment in
fulfilling criterion two and three. The state claims error in the labor board’s introducing
the concept of independent judgment into the tests of the statute. On the other hand, this
interpretation has been effect since at least 1993 and the court finds that it is a reasonable
interpretation of § 5-270 (g). The court therefore defers under the Longley and Jim'’s

Auto Body cases to the “independent judgment” interpretation’ placed on criterion two

7

The concept of “independent judgment” does not require the manager to have “absolute
autonomy,” but as the labor board states in its brief at page 21: “[T]he State [must] show
that the employees were vested with some indication of trust in their judgment and
authority and that they were included in a meaningful way in decision-making and policy

11




Sander v. Sander, 96 Conn. App. 102, 117, 899 A.2d 670 (2006).

Under this analysis, the court finds § 5-270 (g) to set forth plainly and
unambiguously the means under which an exempt position arises under the state
collective bargaining act. It is found in Chapter 68 of the General Statutes, providing
collective bargaining rights for state employees. Indeed, the state does not suggest that
any of the terms of the statute are not plain, but only that having an understanding of the
history behind the exemption will influence the outcome of the case. Under these
circumstances, the court does not have sufficient reason to consult the legislative history.
Rivers v. New Britain, 99 Conn. App. 492,499, 913 A.2d 1146 (2007).°

Finally, the state argues that allowing captains and lieutenants to be bargaining
unit members is unworkable. A captain or a lieutenant might temporarily fill in at a
higher level in the chain of command and be excluded from the bargaining unit. The
employee would be making decisions that would impact the bargaining unit to which the
employee would later return. This is a hypothetical concern, however. There are many
instances in state service where union members are temporarily in a different level of
service and have to make decisions (obviously acting resbonsibly) with the understanding

that they will return to their former position. The further concern of the state that too few

9

Even if the court were to consider the legislative history, it agrees with the labor board
that the General Assembly (as contrasted with Congress under the NLRB) in its various
enactments on state managers has intended to narrow the exceptions and to widen the
availability of collective bargaining for supervisors and managers.
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employees will be excluded supervisors, and that there will hardly be any excluded class
at all, is one that arises from the very terms of § 5-270 (g), as it has been properly
interpreted by the labor board. The court cannot re-write the law.

Based on the foregoing, the appeal is dismissed.

{

Henry S. Cohn, Judge
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DECISION AND ORDER

On April 25, 2007 the Connecticut State Employees Association (the Union or
CSEA) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the State of Connecticut, OLR, Department of Public Safety,
Division of State Police (the State) had violated §5-272 of the State Employee Relations
Act (SERA or the Act) by refusing to bargain with it as the bargaining representative
certified to represent the lieutenants and captains employed by the Department of Public
Safety in State of Connecticut, Office of Labor Relations, Decision No. 4208 (2007).

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for a hearing. The parties submitted a full stipulation of facts and exhibits
for the Labor Board’s consideration. The parties included the entire record of
proceedings from Case No. SE-25,905 which resulted in the decision in State of
Connecticut, supra. Both parties filed briefs, the last of which was received by the Labor
Board on June 13, 2007. Based on the entire record before us, we make the following
findings of fact and conclusions of law and we issue the following order.



FINDINGS OF FACT

1. The State is an employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and since February
16, 2007 has been certified as the exclusive bargaining representative for a bargaining
unit of all lieutenants and captains employed by the Connecticut Department of

Public Safety. (Ex. 3).

3. The Office of Policy and Management (OPM) is statutorily designated as the
employer representative for collective bargaining purposes in the Executive Branch.
The Office of Labor Relations (OLR) is a division within OPM.

4. On February 17, 2006 the Union filed a petition in Case No. SE-25,905 to
establish and represent a new bargaining unit to consist of employees in the job
classification of State Police Lieutenant and State Police Captain. (Ex. 2).

5. At the time the petition was filed, there were approximately 15 Captains and 27
Lieutenants.

6. The Labor Board ordered an election in Case No. SE-25,905 to which the State
objected. Thereafter, hearings were held on the State’s objections. By decision dated
February 16, 2007 (Decision No. 4208) the Labor Board certified the Union as the
exclusive bargaining representative of the petitioned-for unit. (Ex. 3).

7. By letter dated February 20, 2007 addressed to Robert Curtis, Director of the
Office of Labor Relations (Curtis), Attorney Robert Krzys (Krzys), on behalf of the
Union, requested to begin bargaining. (Ex. 4).

8. By letter dated March 12, 2007 (Ex. 5), Curtis responded to Krzys, stating in
relevant part:

I have asked our representative from the Attorney General to review the
- decision of the Labor Board and to determine our alternatives. One such
alternative is an appeal to overturn the decision. As you know we have a

forty-five (45) day period to file a petition in court.

During this period of review, we shall not be engaging in negotiations. I
will advise you of our decision within this allowable time frame.

9. By letter dated March 15, 2007 (Ex. 6), Krzys responded to Curtis, stating in
relevant part:

Please be advised that the mere consideration of the likelihood of an
appeal does not stay enforcement of the Labor Board decision. In that
regard, I would refer you to C.G.S. Section 4-183(f).




Accordingly, it is the position of the Union that the State is under an
obligation to bargain and its failure to commence negotiations is a
violation of the State Employees Relations Act.

The Union would ask you to immediately reconsider the position taken in
your letter of March 12, 2007.

10. In early April 2007 Curtis verbally advised Krzys that the State would not
negotiate with the Union in order to be able to exercise its right to appeal the Board’s

certification decision.

11. By letter dated April 20, 2007 (Ex. 7), Curtis responded to Krzys, stating:

As a follow-up of our various communications on the above subject, this
letter is provided. Following a review of the Labor Board decision we
have concluded that we shall not engage in negotiations.

This determination has been reached due to our belief that the Labor
Board erred in its decision that the State Police Captains and Lieutenants
are not managers under CGS Section 5-270 and are therefore entitled to

collective bargaining rights.
12. The State has not negotiated with the Union.

13. The State Police Captains and Lieutenants, their job titles and length of service in
the Department of Public Safety are contained in Exhibit 8. These employees are
covered by the State’s hazardous duty retirement plan and are eligible for retirement
after twenty years of qualifying service, with retirement benefit based on a percentage
of salary (reflecting length of service) and their average salary in their three highest
paid years of credited service, not including certain overtime pay.

CONCLUSIONS OF LAW

1. Itis a prohibited practice pursuant to the Act for the State to refuse to bargain
with the certified exclusive bargaining representative of its employees.

2. The State violated the Act when it refused to bargain with the Union.

DISCUSSION |

In this case, the State does not dispute that it has refused to bargain with the
Union regarding the State Police Captains and Lieutenants. The State continues to
maintain that the Labor Board erred in Decision No. 4208 in finding that the Captains
and Lieutenants are not managerial employees pursuant to the Act. As such, the State
continues to refuse to bargain with the Union concerning this bargaining unit.




We find that the State has committed a prohibited practice by its failure to bargain
with the Union as the certified bargaining representative of this unit. We affirm the
decision we made in the original certification. The only issue remaining is what
Order we will issue for this violation. The Union argues that an order to bargain
during pendency of the appeal, with a monetary penalty for the failure to do so, is
justified by the circumstances. The State contends that it should not be penalized for
pursuing its right to appeal the Labor Board’s decision. We find that a traditional

order to bargain is sufficient in this case.

It is by now well-settled that an employer cannot, under ordinary circumstances,
directly appeal a decision of the Labor Board concerning certification of a bargaining
unit. Unless an appeal from an administrative agency is authorized by statute, courts
do not have jurisdiction to entertain such an appeal. The right to appeal lies only
from a “final order” of the Labor Board in a matter concerning an “unfair labor
practice.” Conn. Gen. Stat. §§ 5-274(d), 31-107 thru 31-109, Town of Windsor v.
Windsor Police Department Employees Association, Inc., 154 Conn. 530 (1967).
The Labor Board’s certification of a bargaining representative is not a final order in a
matter concerning an unfair labor practice and therefore cannot be directly appealed.

In Windsor, infra, the Supreme Court noted:

The omission in the [National Labor Relations Act] of a provision for
direct appeal from certification proceedings has been held to be an
intentional effort by Congress to postpone the delay necessary to judicial
intervention in the administrative process until a representation election
has been held and the employer has been required to do something
predicated on the results of the election. Boire v. Greyhound
Corporation, 376 U.S. 473, 84 S.Ct. 894 (1964).

*kok

When the [Connecticut State Board of Labor Relations] has issued a final
order against a municipality predicated on a prior determination of an
appropriate bargaining unit and an unfair labor practice, the Superior
Court has clear jurisdiction to review the board’s decision if the
municipality is aggrieved and then appeals or if the board petitions for

enforcement of its order.

It is clear in this case that the State has followed the established procedure here
and is seeking to have our certification reviewed in Superior Court by virtue of an appeal
of the instant decision. We do not believe that the State has unduly delayed its decision
regarding this course of action. The original certification required review by the Office
of the Attorney General before a final decision could be made regarding the appropriate
appeal procedure. As such, we do not see the passage of two months to be grounds for an
extraordinary penalty in this case. We do take note that the evidence indicates that a
number of bargaining unit members are nearing retirement eligibility and that a lengthy

! Although the Supreme Court was discussing the Municipal Employee Relations Act (MERA) in the
Windsor case, the reasoning is fully applicable to the SERA.
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court appeal could deprive those members of the right to renegotiate their benefits.
However, the legislative scheme contemplates this avenue of appeal as a safeguard to the
State. We do not view this representation case to be more unusual than others under
SERA or MERA. As such, we will issue an order to bargain in keeping with our original

certification decision and allow the appeal process to unfold.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the State Employee Relations Act, it is hereby

ORDERED that the State of Connecticut:

1. Cease and desist from failing to bargain with the Union concerning the
bargaining unit described in State of Connecticut, Decision No. 4208 (2007).

2. Take the following affirmative action which we find will effectuate the purposes
of the Act:

A. Bargain immediately with the Union concerning the bargaining unit
described in Decision No. 4208.

B. Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of the posting, in a conspicuous place where the members
of the bargaining unit customarily assemble, a copy of this Decision and

Order in its entirety.

C. Notify the Connecticut State Board of Labor Relations at its office at 38
Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order of the steps taken by the State of

Connecticut, OLR, Department of Public Safety, Division of State Police to

comply herewith.
CONNECTICUT STATE BOARD OF LABOR RELATIONS
John W. Moore, Jr.

John W. Moore, Jr.
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