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STATE OF CONNECTICUT
DEPARTMENT OF DEVELOPMENTAL SERVICES
PROPOSED MEMORANDUM OF DECISION

ELIGIBILITY

o ;[ My 10, 2023

Introduction

Hearings were conducted remotely via Microsoft Teams on January 30, 2023, and March 10,
2023, to determine the eligibility of Petitioner, _ for services from DDS pursuant
to Connecticut General Statutes Section 1-1g. The Request for Hearing was filed by the Petitioner
on June 21, 2022, The parties submitted post-hearing briefs on May 1, 2023.

The following individuals were present at the hearings:

Gerald B. Gore, Esg. DDS Staff Attorney

Attorney for Petitioner

Attorney for Petitioner

Dr. Kathleen Murphy DDS Psychologist/Eligibility Unit Director

Mother/Conservator
Clinical Child Psychologist
School Psychologist

The following exhibits were entered into evidence:

Hearing Officer 1 Denial of Eligibility Dated 10/28/2021

Hearing Officer 2 Request of Hearing 6/21/2022

Hearing Officer 3 Notice of Hearing Dated 11/7/2022

Hearing Officer 4 Notice of Hearing Dated 2/3/2023

DDS 1 DDS Eligibility Application  9/22/2021

DDS 2 Ineligibility Determination 10/28/2021

DDS 3 Autism Spectrum Services Program Eligibility
Determination 6/9/22

DDS 4 Psychological Evaluation Report I

DDS 5 Psychological Evaluation Report

DDS 6 PPT/IEP
DDS 7 PPT/IEP
DDS 8 PPT/IEP

DDS 9 PPT/IEP
DDS 10 Attachment A Eligibility Criteria
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Petitioner A
Petitioner B
Petitioner C
Petitioner D
Petitioner F
Petitioner H
Petitioner [
Petitioner J-1
Petitioner J-2
Petitioner J-3
Petitioner J-4
Petitioner J-5

Petitioner J-6

Petitioner J-7
Petitioner J-8
Petitioner J-9
Petitioner J-10
Petitioner J-11
Petitioner J-12
Petitioner J-13
Petitioner J-14
Petitioner K-1
Petitioner K-2
Petitioner K-3
Petitioner K-4
Petitioner K-5
Petitioner K-6
Petitioner L

Petitioner M
Petitioner N
Petitioner O
Petitioner P
Petitioner Q
Petitioner R
Petitioner T
Petitioner V
Petitioner W
Petitioner X
Petitioner Y

Petitioner Z
Petitioner AA

DDS Eligibility Application dated 9-22-2021

Autism Spectrum Services Program Eligibility

Ineligibility Determination 10/28/2021

Eligibility Determination 10/28/2021

Appearance — Request for Hearing 6/21/2022

Documents received from DDS — Proof or Residence

Copies of birth certificate, Soc. Sec., health ins., passport

Summary comments — from DDS file
ﬂz’hoo} Preschool Evaluatio

Translation of Autism evaluation

Evaluation,

Speech Evaluation, -

Alphabet Soup Oral-Motor/Feeding Evaluation,

Center for Autism Report, -
Center for Autism Report,
I . :tcrv. Services NI
Speech and Languag

Occupational Therapy Reportem
Child OT Occupational Theraﬁ Evaluation, _

Physical Therapy Report,
h—[ealth Record
_H S. Progress Repott, _

I P

B A ssist. Technology Review

Bl Non-regression report

Il Tricnnial Planning

B (EP

Voluntary Conservator Appt., SSI Award, Dept Aging
Appt

Triennlal Psychological Report, -

B ow-u Aeseqsment Report
Evaluatlon
Psychological Evaluation Report,

Psychological Evaluation Report, _
Public Schools PPT Cover Page,
Assistive Technology Review,
High School PPT Attendance, _
Public Schools PPT Meeting,
Assistive Technology Review,
Public Schools ESY/Non-regression, [N

ublic Schools PPT Meeting,_

igh School PPT Attendance,

Page 2 of 11



Petitioner BB Public Schools ESY/Non-regression,-
Petitioner CC Public Schools ESY/Non-regression,-
Petitioner EE Contemporary Care Record, -

Petitioner FF School stmct Report -

Petitioner GG School IEP

Petitioner HH -3 Teacher Form

Petitioner II
Petitioner JJ

Petitioner KK

ABAS-3 Parent Form
AF TONI-4 Protocol Data
A Guide to Child Nonverbal 1Q Measures

Petitioner LL Psy.D., ABSNP, Curriculum Vitae
Petitioner MM Ph.D,, Curriculum Vitae
Petitioner NN TONI-IV Manual

Petitioner OO Essentials of DAS Assessments

Statement of the Issue:

Is
Section 1-1g?

eligible for DDS services pursuant to Connecticut General Statutes

Findings of Fact:
_ lives 'm-Connecticut. He was born in _, on

Exhibit HO I; Exhibit DDS 1; Exhibit Petitioner A; TR I p.10!;
testimony o TR 1 p.60).

2. In

when -wa ears, -months old, the —

in [N, completed an

examination to further clarify the presumption diagnosis of early infantile autism. (Exhibit
Petitioner J-3).

a. JJJ had been regressing, was not making progress developmentally, had lost

thWe had, was very withdrawn and not communicative. (Testimony
of , TR I p.62).

The Autism Observation Schedule (ADOS-G module 1) was performed. Both in
communication and interaction, exceeded the cut-off criteria for autism.
(Exhibit Petitioner J-3).

The evaluator noted that an autism diagnosis can only be made with certainty
from the fourth year of life. (Exhibit Petitioner J-3).

1'TR 1= 1-30-2023 hearing transcript; TR Il = 3-10-2023 hearing transcript.
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a.

B s il

2003.

was - ears. months old, he was evaluated by the
. o) i . (:hivit

The evaluators noted that the behaviors observed during the intake interyi
described by his parents are consistent with the diagnosj
_ in .

(Exhibit Petitioner J-4).

TR 1 p. 66).

(Testimony of

in, [ o I - Iy s, I ontos o1, e [

School completed an evaluation to determine eligibility for services. (Exhibit Petitioner

3-2).

a.

e

At the time -was not attending pre-school. He was receiving 35-40 hours
a week of ABA therapy and speech therapy twice a week for 45 minutes, provided
for privately. (Exhibit Petitioner J-2),

_ mother reported that - does not speak, is unable to follow
commands and does not demonstrate verbal language skills on a continuing basis;
he produces vocalizations, but not words. (Exhibit Petitioner J-2).

_ mother reported that the family speaks German at home, but have
started to speak English to benefit (Exhibit Petitioner J-2).

-did not exhibit any spontaneous verbal behavior and was nonverbal
throughout testing., (Exhibit Petitioner J-2).

The Bayley Scales of Infant Development — Second Edition was attempted, but
was not completed. (Exhibit Petitioner J-2).

The Vineland Adaptive Behavior Scales — Interview Edition was administered to

arents. -was given standard scores of 59 in Communication
Skills; 72 in Daily Living Skills; 67 in Socialization; 94 in Motor Skills; and an
Adaptive Behavior Composite of 67. (Exhibit Petitioner J-2).

The Preschool Language Scale-4 could not be completed because -could
not be conditioned to respond to test stimuli. (Exhibit Petitioner J-2),

Parent interview usini the Rosetti Infant-Toddler Language Scale was used to

obtain an estimate of leve] of functioning and indicated a severe delay
in receptive and expressive language skills. (Exhibit Petitioner J-2),
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i. After the evaluation -became eligible for and began receiving services in

Wech, physical, and occupational therapy, in his home. (Testimony of
, TR I p. 66, 73).

6. From - to - -attended the - Program at tl'school

district, an educational program for autistic children. (Testimony of TR,
pp. 77-78).

7. In when - was . years, -months old, the - school

district administered the Sequenced Inventory of Communyj
At the time was non~vocal and was attending the
- program, designed to serve individuals with
autism spectrum disorder. (Exhibit Petitioner FF; Exhibit Petitioner GG; testimony of
d TR I pp. 79-80).

a. The testing results reflected severe delays in receptive and expressive vocabulary
and language skills. (Exhibit Petitioner FF).

b. tested at an age equivalency of 1-8 in receptive skills; and 1-4 in

expressive skills. (Exhibit Petitioner FF).

8. In - when -was .years and -months old, the_school district
completed a psychological evaluation. Af the time I attending the_
N 2, dosigned to serve individuals with

autism spectrum disorder. (Exhibit Petitioner M).

a. The abbreviated portion of the Stanford Binet Intelligence Scale — Fifth Edition
was attempted. h was able to sit with the evaluator for about twenty
minutes and engage with some of the materials, Some items could not be
administered. h Full-Scale IQ was estimated to be 42. (Exhibit
Petitioner M).

parent completed the Vineland Adaptive Scales — Second Edition
{Vineland-II) to assess his functional skills in Communication, giving him a
standard score of 47; Daily Living Skills, giving him a standard score of 60; and
Socialization, giving him a standard score of 49. (Exhibit Petitioner M).

9. The abbreviated Stanford Binet consists of two domains, and measures verbal and nonverbal
skiils in one area each. Verbal is looking at knowledge, what do vou know: and nonverbal is
looking at fluid reasoning, how do you think, (Testimony of Dr. hTR IIp.9,40).

10. From I o [ D 1iv< in and was enrolled in the [
School in . (Exhibit Petitioner N;
testimony of

TR Ip. 84).
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1 1.-and his family moved back to _ in August 2014. (Testimony of

TR Ip. 85).

12. In g ears -months old, the
completed a diagnostic evaluation.
At the time as being home-schooled, spending 40 hours per week one-on-one with

a tutor. (Petitioner Exhibit O),

a. On the Autism Diagnostic Interview, Revised (ADI-R), _ scores
exceeded cutoffs for classification of autism spectrum disorder, showing
significant elevations on the Reciprocal Social Interactions, Communication, and
Restricted and Repetitive Behaviors scales. (Exhibit Petitioner O).

b. On the Vineland Adaptive Behavior Scales-Second Edition (Vineland-II)
as given an Adaptive Behavior Composite of 60. (Exhibit Petitioner
0).

c. - was administered the upper Early Years battery of the Differential
Ability Scales — Second Edition (DAS-II) because he could not complete the
School Age battery. (Exhibit Petitioner O).

i. Age equivalents, rather than standard scores, were reported by the
examiner, and the composite General Conceptual Ability (GCA) was not
calculated. (Exhibit Petitioner O; Exhibit Petitioner OO).

i, | Hlos rated age equivalent 2-7 in Verbal Comprehension; 6-10 in
Picture Similarities; 3-10 in Naming Vocabulary; >17-9 in Pattern
Construction; 8-4 in Matrices; and 5-4 in Copying. (Exhibit Petitioner O).

d. On the Autism Diagnostic Observation Schedule-Second Edition (ADOS-2),
scores exceeded cutoffs for classification of autism spectrum
disorder. (Exhibit Petitioner O).

13. The DAS-11 School-Age battery is normed from age 5:00 through 17:11, (Exhibit Petitioner
00).

14, The DAS-II Early Years battery is normed from age 2:6 through 8;11, The Upper Early Years
is suitable for children in the age range of 3:6 through 6:11, but may be used with children up
to age 8:11 if they have difficulty with the materials in the School-Age battery. (Exhibit
Petitioner OO).,

15. Subtests at the Upper Early Years and School-Age have overlapping normative data for
children ages 5:00 to 8:11, and thus the Upper Early Years subtests can be administered to
children ages 6:00 to 8:11 for whom the School-Age battery is too difficult. (Exhibit
Petitioner O0).
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16.

17.

18.

The DAS-II was standardized and normed on 3,480 children selected to be representative on
non-institutionalized, English-proficient children aged 2 years 6 months through 17 years 11
months fiving in the United States; excluded children with severe disabilities (since for them
the DAS-II would be inappropriate); but included children with mild perceptual, speech, and
motor impairments, if the examiner judged that the impairments did not prevent the valid
administration of the test. (Exhibit Petitioner OO).

In Seitember 2015 -and his family moved to - Connecticut, (Testimony

of TR Ip. 88).

When I vas o -months old and attending the . grade at

igh School, his parent and teacher completed the Adaptive Behavior Assessment
System — Third Edition (ABAS-3). as given a General Adoptive Composite of 61
by his parent and 50 by his teacher. (Exhibit Petitioner P; Exhibit DDS 4).

19. Il bcgan attending -High School in - after being home schooled

20.

21.

22,

23.

24,

25.

since September 2014. (Exhibit Petitioner P).

At the age of | IR - was able to express his basic wants and needs using the
carrier phrase “I want” when provided with a verbal prompt; his utterance length ranged from
1-3 words; and was able to respond to yes/no questions. (Exhibit Petitioner K-5).

In _ when - was - years, -months old, he was administered

the Test of Nonverbal Intelligence-Fourth Edition (TONI-4). [l achicved an Index
score of 85. (Exhibit Petitioner Q; Exhibit DDS 5).

The TONI-4 is an individually administered, norm-referenced instrument that uses abstract
reasoning and figural problem solving to estimate general intellectual ability, (Exhibit
Petitioner NN).

The TONI-4 uses measures overall cognitive ability without allowing poor language or motor
skills or lack of cultural familiarity to mask intelligence or to confound its assessment.
(Exhibit Petitioner NN).

The TONI-4 requires the person taking the test to apply one or more reasoning strategies to a
problem defined by novel abstract figures. The abstract figures of each problem ensure that
test items are novel and will be unfamiliar to all test subjects, regardless of their educational,
cultural, or experiential backgrounds; and examinees do not need to recall or have been
exposed to specific language or life experiences in order to solve the problems. (Exhibit
Petitioner NN).

The TONI-4 consists of two equivalent 60-item forms, arranged in easy-to-difficult order,

normed for use with individuals ranging in age from six years to eighty-nine years, eleven
months. (Exhibit Petitioner NN).
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26. The TONI-4 is not a timed test. Examinees can take as long as they like to respond to each
item, but should not be permitted to dawdle. (Exhibit Petitioner NN).

27. The TONI-4 items are built to measure problem solving, a mental ability that is hypothesized
to be an overarching component of intelligence and lends itself readily to a nonverbal format,
(Exhibit Petitioner NN},

28. The TONI-4 was normed on a sample of 2,272 people residing in 31 states, including
Connecticut and New York. Its normative sample is representative of the United States as a
whole. (Exhibit Petitioner NN),

29. Studies demonstrate strong positive relationships between the TONI and more than 30
criterion measures, including the Comprehensive Test of Nonverbal Intelligence; the Global
Assessment Scale; the Kaufman Assessment Battery for Children; the Leiter International
Performance Scale; the Universal Nonverbal Intelligence Test; the Wechsler Adult
Intelligence Scale; and the Wechsler Intetligence Scale for Children. (Exhibit Petitioner NN).

30.-has received special education and related services under the primary disability
category of Autism throughout his education. (Exhibit Petitioner K-2; Exhibit DDS 8; Exhibit
Petitioner Q; Exhibit Petitioner R; Exhibit Petitioner W; Exhibit DDS 6; Exhibit Petitioner
Z).

3 I.-needs assistance and/or supervision with all activities of daily living. (Testimony
of [ TR 1 rp. 103-104, 108-112).

32. An individual’s IQ becomes stable at about age eight. (Testimony of Dr. - TR 1
p.174).

33. On September 22, 2021 -mother, Ms, - as his conservator, submitted
an eligibility application for the Autism Spectrum Disorder Program. (Exhibit DDS 1).

34. On the application Ms.-noted that Intellectual Disability had not been determined by
evaluation, and that Autism Spectrum Disorder had been determined by evaluation in 2003.
(Exhibit DDS 1).

35. On June 9, 2022 -was found eligible for the Autism Spectrum Services Program.
(Exhibit Petitioner B; Exhibit DDS 3).

36. DDS determined that [ llis not eligible for DDS services on October 28, 2021. (Exhibit
HO 1; Exhibit DDS 2; Exhibit Petitioner C).2

37. Petitioner requested a hearing to challenge DDS’ denial on June 21, 2022. (Exhibit HO 2;
Exhibit Petitioner F),

2 A letter dated October 28, 2021 fmding-eligible for DDS services was sent in error. (Exhibit Petitioner
D; testimony of Dr. Kathleen Murphy, TR. II p. 75, 94, 116).
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Definitions:

Connecticut General Statutes Section 1-1g defines those who are eligible for DDS services as
those with:

[A] significant limitation in intellectual functioning and deficits in adaptive
behavior that originated during the developmental period before eighteen years of
age. . . “significant limitation in intellectual functioning” means an intelligence
quotient more than two standard deviations below the mean as measured by tests
of general intellectual functioning that are individualized, standardized and
clinically and culturally appropriate to the individual; and “adaptive behavior”
means the effectiveness or degree with which an individual meets the standards of
personal independence and social responsibility expected for the individual’s age
and cultural group as measured by tests that are individualized, standardized and
clinically and culturally appropriate to the individual. . . .

An intelligence quotient more than two standard deviations below the mean means an 1Q score
of 69 or lower. Christopher R v. Commissioner, 277 Conn. 594, 616 (2006).

The Petitioner has the burden to prove that he meets the eligibility criteria for DDS services. Id.

Discussion:

In order to meet the qualifications for Intellectual Disability under Section 1-1g, Petifioner must
prove by a preponderance of the evidence that he experiences concurrent significant limitation in
intellectual functioning and adaptive behavior; that originated during the developmental period.

In this case, the preponderance of the evidence establishes that — experiences
deficits in adaptive behavior, and that these deficits have been consistently present throughout

and beyond the developmental period.

With respect to significant limitation in intellectual functioning, i.e., an intelligence quotient more
than two standard deviations below the mean as measured by tests of general intellectual
fonctioning that are individualized, standardized and clinically and culturally appropriate to the
individual, the evidence is insufficient,

Three attempts at cognitive testing, of varying reliability, comprise the record in this case:

The first, the abbreviated Stanford Binet, items of which could not be adr“stered

to resulted in an estimated Full-Scale IQ of 42. -was years,
onths at the time,?

3 An individual’s IQ becomes stable at the age of about eight. Testing at younger ages may be less reliable.
(Testimony of D, TR 1 p. 174; testimony of Dr, Kathleen Murphy, TR I1 p. 181).
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The second, the DAS-II, administered the Upper Early Years battery, that is normed
for children age 3:6 through 6:11, but may be used with children up to age 8:11 if
they have difficulty with the materials in the School-Age battery, which is normed
for ages 5:00 through 17:11, [ lwes Iy <ors, IEmonths at the time.
Accordingly, no standard scores on any subtest, nor any composite was generated.
Instead, age equivalents, ranging from 2-7 to >17-9, were reported. This testing does
not provide a factual basis upon which to find an intelligence quotient more than two
standard deviations below the mean, *

The third, the TONI-4 was administered when - - years,-

months, and resulted in an Index Score of 85.

Of the three available measures of -cognitive ability, the TONI-4 was the test of general
intellectual functioning that was individualized, standardized and clinically and culturally
appropriate to i It was free of language and complex motor requirements, was
administered in accordance with the TONI-4 manual; and resulted in an Index Score. That score
was above the intellectually disabled range. By contrast, not all of the components of the
abbreviated Stanford Binet were administered, a Full-Scale 1Q was estimated, and was
only -years old at the time of the evaluation. Similatly, the battery of the DAS-II that was
administered was not normed for individuals [ ffege, and did not result in any subtest or
General Conceptual Ability score.

Petitioner argues that the TONI-4 was not an appropriate measure of -cognitive ability,
and its results should be disregarded. Petitioner’s position is not supported by the weight of the
evidence. Even if the TONI-4 results were disregarded, Petitioner would still be unable to
demonstrate significant limitation in intellectual functioning, as the only measure of it would be
an abbreviated test from the very young age of nd an estimated Full-Scale Q. That measure
would not only be unreliable, given age and the estimate, but would also fall short of
the requirement implicit in Section 1-1g that he currently experiences such significant limitation.

Petitioner also argues that a different, more comprehensive, test of nonverbal intelligence should
have been administered to Assuming that to be the case, the fact remains that
has undergone the evaluations that his parents, educators, and other professionals determined,
based on their best judgment. Those decisions, in turn, determined the record submitted to DDS
and at this hearing. (See testimony of Dr, Kathleen Murphy, TR I p. 85). °

* Petitioner’s expert questions the reliability of the DAS-II resulis in this case. (Testimony of Dr. - TR
11, pp. 37-39).

5 Petitioner also argues that the TONI-4 results are not reliable because of “scoring irregularities”. For instance, that
on items 29 and 32 the correct answers were circled but marked incorrect by the examiner; that there are concerns
because of erasures/entries on the scoring form that Petitioner’s expert is unsure about; and because the ceiling chosen
by the examiner may have been incorrect. (See testimony of Dr., hTR I pp. 58-63; Exhibit Petitioner JJ).

Assuming that items 29 and 32 were scored incorrectly, -mw score would be two points higher. The chosen
ceiling, even if in error, would not change the raw score. Finally, that the examiner’s thought process and/or reasons
for making certain decisions are not evident from looking at the scoring form, does not mean that the examiner
committed errors. The examiner, moreover, i was available and testified at hearing, but was not
examined on any of these matters.
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Accordingly, Petitioner has not met his burden that he meets the eligibility criteria for DDS
services.

Conclusion:

B s o cicibic for DDS services as an individual with intellectual disability.

A s
Helen Apostolidis
Hearing Officer
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