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Final Decision

Dear

On August 10, 2020 the proposed decision of the hearing officer regarding the eligibility of
-to receive services of the Department of Developmental Services was sent to you and all partjes,

Parties had ten (10) business days from receipt of the proposed decision to submit comments in support or
opposition. To date no comments have been received. {

After reviewing the proposed decision and the record, including exhibits submitted at the hearing, I
coneur with the hearing officer, adopt the Proposed Decision as the Final Decision and find that
Bl is 0ot cligible for services of the Department of Developmental Services pursuant to Connecticut
General Statute section 1-1g. DDS is not stating that oes not need and will not need assistance
with his life plans, but that he does not meet the statutory criteria that we are required to follow.

If you do not agree with this decision, you have the right, in accordance with Section 4-183 of the

Connecticut General Statutes, to appeal to Superior Court. Such appeal must be submitted within forty-five
(45) days of the mailing of this final decision.

Enclosure

Cc:  Helen Apostolidis, Hearing Officer
Gerald Gore, Staff Attorney, Legal & Government Affairs
Kathleen Murphy, Ph.D., Director, Eligibility Unit
MI McCarthy, Director, Legal & Government Affairs

Marjorie Wakemen, Assistant Director, Legal & Government Affairs
N

Phone: 860 418-6000 ¢ TDD 860 418-6079 * Fax: 8560 418-6001
4560 Capitol Avenue ¢ Hartford, Connecticut 06106
: * ¢-mail: ddsct.co@ct.gov
A Equal Opportunily Buployer




STATE OF CONNECTICUT
DEPARTMENT OF DEVELOPMENTAL SERVICES
PROPOSED MEMORANDUM OF DECISTON

. ELIGIBILITY

IN RE: _ August 3, 2020

Introduction

On July 24, 2020, a hearing was conducted remotely via Microsoft Teams to determine the
eligibility of Petitionerh for services from DDS pursuant to Connecticut General
Statutes Section 1-1g. The Request for Hearing was filed by the Petitioner on February 24, 2020.

The following individuals were present at the hearing:

Dr. Kathleen J. Murphy DDS Director of Eligibility/Psychologist

Mother
Gerald B. Gore, Esq. DDS Staff Attorney
Donna Patrick DDS Paralegal Specialist

The following exhibits were entered into evidence:

Hearing Officer 1 Denial of Eligibility Letter 1/3/2020

Hearing Officer 2 Request for Hearing 2/24/2020

Hearing Officer 3 Acknowledgement Letter 3/6/2020

Hearing Officer 4 Letter from_ and release 6/23/2020

Hearing Officer § Notice of Hearing 7/8/2020

DDS 1 2018 Eligibility Application |
DDS 2 2019 Eligibility Application |
DDS 3 2014 Application - Autism |
DDS 4 2020 Re-determination - Autism |
DDS 5 _ 2014 Eligibility Determination |
DDS 6 2018 Eligibility Determination

DDS 7 2020 Eligibility Determination

DDS 8 *Hospitalimﬁon Summary

DDS 9 Psychological Evaluation |||l

DDS 10 PPT Annual Review [ INEG<zN

DDS 11 Psychological Evaluation

DDS 12 PPT Annual Review
DDS 13 Psvchological Evaluation | Gz
DDS 14 M.D. 5/10/2018 letter

Page 1 of 8




Petitioner 1 Letter from [ M. D. 7/15/2020
Petitioner 2 Eight (8) photographs

Statement of the Issue:

Is _ eligible for DDS services pursuant to Connecticut General Statutes
Section 1-1g?

Findings of Fact:

1.

_lives in _ Connecticut. His date of birth is _

(Exhibit DDS 2).

In _wés administered the Autism Diagnostic Observation Schedule

(ADOS) Module 1 and was found to meet the educational classification of Autism
Spectrum Disorder. Areas of concern were noted in communication, reciprocal social
interaction, and play skills, (Exhibit DDS 9; testimony of Dr. Kathleen Murphy).

On the _Public Schools held a Planning and Placement
cam (PPT) meeting (o determine eligibility for special education and related services,
arents reported that [ lJuses a mixture of real words and jargon, with
much of the real words being unintelligible, and consistently demonstrates echolalia.
Birth-to-Three reported thathhas a strong vocabulary, can point to many pictures,
but does not use them functionally. (Exhibit DDS 9; testimony of Dr, Kathleen Murphy).

On was determined to be eligible for special education services
under the educational eligibility category of Autism, and entered the pre-school program
on his third birthday, receiving speech and language services once a week. (Exhibit DDS

M.
when -was -years old and attending the -
Public Schools completed a psychological evaluation. was seen over

five sessions in order to complete the evaluation. The sessions lasted 20 fo 30 minutes, as
I v ould often lose focus around that time. [[JJilvas observed to engage in
self-stimulatory behaviors (such as vocalizations/scripting, hand and body movements,
staring off in space). These behaviors interfered with the administration of the evaluation,
as required verbal and physical prompting to cease the behaviors and engage in
the task. (Exhibit DDS 9; testimony of Dr. Kathleen Murphy).

In

On the Stanford Binet Intelligence Scales - Fifth Edition (SB 5) administered in [ G@h&
obtained a Verbal Domain Standard Score of 77, a Nonverbal Domain
Standard Score of 87, and a Full-Scale IQ Score of 81. The evaluator cautioned that
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10.

1.

12,

13,

_Sclf~stimulat0ry behaviors likely interfered with his ability to be completely
available and focused during all testing sessions, thus impacling the overall results.
Exhibit DDS 9; testimony of Dr. Kathleen Murphy).

The Vineland Adaptive Behavior Scales — Second Edition was administered in

to -pteacher and parents and resulted in an Adaptive Behavior Composite
Standard Score of 71 {moderately low) from both. (Exhibit DDS 9; testimony of Dr.
Kathleen Murphy).

On the Chi utism Rating Scale — Second Edition (CARS-2) administered in
] was rated 32, falling in the Mildly — Moderately Autistic range. The
evaluators concluded that the results of the CARS-2 rating scales were consistent with

cducational classification of Autism Disorder. (Exhibit DDS 9; testimony of
Dr. Kathieen Murphy).

In when -was-ycars old, he was admitted to the

Child Psychiatric Inpatient Unit for five days after he became aggressive
and agitated at home. _diagnoses were: unspecified episodic mood disorder
(principal), autism spectrum disorder and intermittent explosive disorder, (Exhibit DDS
8; testimony of Dr. Kathleen Murphy).

At the time of admission his parents reported that he had been having
behavioral outbursts with increasing frequency and intensity for several months, involving
destroying property, biting, and hitting his parents. The outbursts were generally triggered
by limit setting in the home and any transitions. (Exhibit DDS 8; testimony of Dr.
Kathleen Murphy).

-attending physictan during his hospitalization noted lhat- was mostly
non-verbal and prescribed Trilafon, an anti-psychotic medication. (Exhibit DDS §,;
testimony of Dr, Kathleen Murphy).

In _ when - was in the -grade, the -’ublic Schools

conducted the triennial psychological evaluation, At the time was attending

B S chool. The evaluation was completed in two sessions, -was
accompanied by his teacher. (Exhibit DDS 11).

During the first evaluation session, which lasted approximately 20-25 minutes,

had a great deal of difficulty sustaining attention and required constant repetition and
rephrasing of questions and encouragement from his teacher. Subtests that required
manipulatives had to be discontinued because they were too stimulating to iand
he was not able to focus on the directions. When did respond to questions, he
was difficult to understand and required his teacher’s assistance to interpret. Some
responses could not be interpreted. Others did not answer the question posed but indicated
that [l wanted to play. became very frustrated that he could not play, and
attempted to hit his teacher. The latter was able to calm him, and the testing could continue
for a few more minutes. (Exhibit DDS 11; testimony of Dr. Kathleen Murphy).
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14,

15.

16.

17.

18.

19.

20,

21.

22,

23.

- completed by Ms. -and

had similar difficulties sustaining attention during the second evaluation session,
which lasted 20-25 minutes. Additionally, appeared tired and closed his eyes
numerous times during the session. (Exhibit DDS 11). -

During the triennial evaluation, an attempt was made to administer the Wechsler
Inteliigence Scales for Children — Fifth Edition (WISC-V). As a result of || bigh
level of impulsive behaviors, difficulty sustaining attention and need for constant
prompting, test protocol was breached during most of the subtests. {(Exhibit DDS 11).

On the WISC-V Verbal Comprehension Index -rcceived a Standard Score of 70,
which falls in the Very Low range and indicates difficulty with language-based tasks.

The Verbal Domain of the Stanford Binet Intelligence Scales — Fifth Edition (SB5) was
also administered. During the administration [l was very tethargic and closed his
eyes numetous times. -'eceived a Verbal IQ Standard Score of 52, which falls in
the moderately impaired range. (Exhibit DDS 11; testimony of Dr. Kathleen Murphy).

In light of difficulties administering subtests involving manipulatives, the Test of
Nonverbal Intelligence — Fourth Edition (TONI4) was administered to - in
(Exhibit DDS 11).

The TONI4 is an individually administered test of general intelligence with a nonverbal
and motor-reduced format that makes it possible to assess intelligence without the effects
of a student’s linguistic or motor skills confounding the results. A raw score is determined
and a resulting index score (equivalent to a standard score) is computed. Scores that fall
within the 90-110 range are considered average. (Exhibit DDS 11).

-score on the TONI4 fell in the average range, with a standard score of 99 and

a percentile score of 48. While engaging in the testing JJJicquired some prompting,
but responded with much less encouragement or redirections than during the previous,
verbal, tests. (Exhibit DDS 11; testimony of Dr, Kathleen Murphy).

The Childhood Autism Rating Scale — Second Edition (CARS2) was administered in
A scale was completed with mother, Ms. - (Exhibit DDS

11).

The results of the scale completed by Ms.Freveaied a score that falls in the Severe
Symptoms range on Autism Spectrum Disorder, as 1as difficulty demonstrating
appropriate emotional responses, adapting to change, initiating and maintaining social
interactions; and verbal communication skills that include difficulty carrying on a
reciprocal conversation, use of repetitive phrases and restricted area of interests. (Exhibit
DDS 11, testimony of Dr. Kathleen Murphy).

The Vineland Adaptive Behavior Scales-11 iVineland-Z) was administered in ||

teacher, - received Adaptive
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24,

25,

26.

27,

28.

29,

30.

3L

Behavior Composite scores of 61 (teacher rating) and 71 (Ms.- interview), which fall
in the Low to Moderately Low range. (Exhibit DDS 11; testimony of Dr. Kathleen
Murphy).

The Behavior Assessment System for Children — Second Edition (BASC2) was
administered in _ On the Adaptive Scales, ] Adaptive Skills
Composite score was 21, clinically significant. All respondents indicated adaptive skills
to be an area of concern, ﬂ parents reported on his daily lving skills and
indicated that [ bes difficulty completing daily tasks without a great deal of
prompting and reinforcement. (Exhibit DDS 11),

On when -was - years old, the _Public

Schools conducted the triennial psychological evaluation. During the single session
evaluation, which lasted approximately 25 minutes, was accompanied by his
teacher and paraprofessional who sat on either side of him and utilized his reward system
and redirection to facilitate - engaging in the session. Frequent repetition and
rephrasing of questions were needed in order to gain a response and to hold

attention, and he was not atways able to be successful. (Exhibit DDS 13),

The Verbal Domain of the Stanford Binet Intelligence Scales — Fifth Edition (SB5) was
administered on |y difficulty maintaining cognitive control,
as his thought process and level of attention shift significantly from moment to moment.
Consequently, the evaluator had to rephrase questions and probe further, and thus test
protocol was breached. The evaluator noted that the test results need to be viewed with

caution. (Exhibit DDS 13).

_ obtained a Verbal IQ Standard Score of 54 on the SBS5, which is in the
Moderately Impaired range. (Exhibit DDS 13; testimony of Dr, Kathleen Murphy).

The Test of Nonverbal Intelligence — Fourth Edition (TONI4) was administered on
required some prompting, but responded with much less
encouragement or redirection than noted during the SBS, (Exhibit DDS 13).

- obtained a score of 88 on the TONI4, which is in the upper end of the Low
Average range. (Exhibit DDS 13; testimony of Dr, Kathleen Murphy).

On the Childhood Autism Rating Scale — Second Edition (CARS2), administered in

B o Vs B ood [ cacher's scales fell in the Severe

Symptoms range of the Autism Spectrum Disorder, (Exhibit DDS 13; testimony of D,

Kathieen Murphy).

On the Vineland Adaptive Behavior Scales — Third Edition (Vineland-3), administered in
results from both Ms, and teacher’s scales revealed

Adaptive Behavior Composite Scores in the Low Range. (Exhibit DDS 13; testimony of
Dr. Kathleen Murphy).
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32.

33.

34.

35.

36.

37.

38.

39.

Consistent with his current diagnosis of Autism, -has difficulty with social
interactions, regulating emotions, adapting to change, and engaging in restricted areas of
interest. He also experiences difficuliies in the areas of communication, socialization and
daily living skills. (Exhibit DDS 13).

-presents with significant weakness with tasks that require the use of his verbal
skills. A test that measures his intellectual ability without reliance on his language skills
is more appropriate and yields a more accurate assessment of his intellectual ability.
(Exhibit DDS 13; testimony of Dr. Kathleen Murphy).

- has been receiving special education services based on the educational
classification of Autism Spectrum Disorder, (Exhibit DDS 10; Exhibit DDS 11; Exhibit
DDS 12; testimony of Dr. Kathleen Mutphy).

Fhas struggled with significant behavioral problems, particularly with severe
ehavioral outbursts, aggression, and property destruction. These problems have become
more severe and difficult to manage as he has gotten older and larger,

aggression is very easily triggered, and he is constantly violent toward others, particularly
his mother, who is his primary caretaker. w:ﬂs damaged numerous objects in his
home and at school, smashing electronics and computers and punching holes in walls,
(Exhibit Petitioner 1; Exhibit Petitioner 2; testimony of Ms.ﬁ

The tests of intellectual function in the record do not demonstrate that-las a Full-
Scale IQ of 69 or below. (Exhibit DDS 9; Exhibit DDS 11; Exhibit DDS 13; testimony
of Dr. Kathleen Murphy).

The preponderance of evidence produced at the hearing established that_
does not have a sufficient limitation in intellectual functioning as measured by
individualized, standardized and appropriate tests to qualify for DDS services as
intellectually disabled.

DDS denied Petitioner’s application for eligibility on Janvary 3, 2020, (Exhibit HO 1;
Exhibit DDS 7).

Petitioner requested a hearing to challenge DDS’ denial on February 24, 2020. (Exhibit
HO 2).

Definitions:

Connecticut General Statutes Section 1-1g defines those who are eligible for DDS services as
those with:

[A] significant limitation in intellectual functioning and deficits in adaptive
behavior that originated during the developmental period before eighteen years of
age. . . . “significant limitation in intellectual functioning” means an intelligence
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quotient more than two standard deviations below the mean as measured by tests
of general intellectual functioning that are individualized, standardized and
clinically and culturally appropriate to the individual; and “adaptive behavior”
means the effectiveness or degree with which an individual meets the standards of
personal independence and social responsibility expected for the individual’s age
and cultural group as measured by tests that are individualized, standardized and
clinically and culturaily appropriate to the individual. . . .

An intelligence quotient more than two standard deviations below the mean means an IQ score
of 69 or less. Christopher R v. Commissioner, 277 Conn. 594, 616 (2006).

The Petitioner has the burden to prove that he meets the eligibility criteria for DDS services. Id.
Discussion:
In order to meet the qualifications for Intellectual Disability under Section 1-1g, Petitioner must

prove by a preponderance of evidence that he experiences a significant limitation in both
intellectual functioning and adaptive behavior that originated during the developmental period.

In this case, the evidence establishes that does not meet the eligibility
requirements, While has deficits in adaptive behavior, he does not have sub-average
intellectual functioning,

The evidence concerning -intcllcctual functioning demonstrated that: in- when he
was [ years old, he obtained g Full- Score of 81 on the Stanford Binet Intelligence
Scales — Fifth Edition (SB 5), inW when -was By <5 old, he obtained
a Score of 99 on the Test of Nonverbal Intelligence — Fourth Edition (TONI4), which fell in the
Average range; when was years old he obtained a Score of 88 on the Test of

Nonverbal Intelligence — Fourth Edition (TONI4), which fell in the upper end of the Low Average
range.

Petitioner appears to argue that the Verbal 1Q Standard Score of 52 obtained in the 2016 Stanford
Binet Intelligence Scales — Fifth Edition (SBS), and the Verbal IQ Standard Score of 54 obtained
in the - Stanford Binet Intelligence Scales — Fifth Edition (SB5) - both in the Moderately
Impaired range — demonstrate intellectual disability. However, neither of these was a Full-Scale
[Q Score; the evaluator in both administrations cautioned about reliance on the scores; and test
protocol was breached during most of the subtests, As the evaluator’s comments reflect, and as
was testified to at hearing by Dr. Kathleen Murphy, in the case of an individual who is largely
non-verbal or who has difficulties with language, tests whose administration is dependent on
linguistic skills conflate language skills with intellectual ability, and often end up assessing the
former rather than the latter. Accordingly, in this case* scores on the TONI4 are a
more accurate measute of his cognitive ability, and are also not inconsistent with the single Fuli-
Scale 1Q Score obtained byﬂon the Stanford Binet, albeit at a very young age.

The preponderance of the evidence in this case established that does not have a
significant limitation in intellectual functioning that originated during the developmental period,
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before eighteen years of age. Accordingly, he has not met his burden that he meets the eligibility
criteria for DDS services.

Conclusion:

_is not eligible for DDS services as an individual with intellectual disability.

e ©AS,
Helen Apostolidis
Hearing Officer
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