Buy American Requirement for the School Nutrition Programs

This document provides guidance on the U.S. Department of Agriculture’s (USDA) Buy
American requirement for the school nutrition programs, including the National School Lunch
Program (NSLP), School Breakfast Program (SBP), Seamless Summer Option (SSO) of the
NSLP, Afterschool Snack Program (ASP) of the NSLP, and Fresh Fruit and Vegetable Program
(FFVP). The Buy American requirement applies to all procurement procedures, solicitations,
and contracts for the school nutrition programs.
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Buy American Requirement for the School Nutrition Programs

Introduction

All foods purchased using funds from the school food authority’s (SFA) nonprofit school food
service account (NSFSA) must comply with the Buy American requirement. This requirement is
specified in the federal regulations for the NSLP (7 CFR 210.21 (d)) and SBP (7 CFR 220.16
(d)), and the USDA final rule, Child Nutrition Programs: Meal Patterns Consistent with the 2020-
2025 Dietary Guidelines for Americans.

The Buy American requirement specifies that schools and institutions must purchase domestic
commodities or products to the maximum extent practicable.

o A “domestic commodity or product” is an agricultural commodity that is produced in the
United States (U.S.), and a food product that is processed in the U.S. substantially using
agricultural commodities that are produced in the U.S.

e “Substantially” means that over 51 percent of the final processed product consists of
agricultural commodities that were grown domestically.

SFAs are required to include language requiring the purchase of foods that meet the Buy
American requirements in all procurement procedures, solicitations, and contracts.

Farmed fish must be harvested within the U.S. or any U.S. territory or possession. Wild-caught
fish must be harvested within the Exclusive Economic Zone of the U.S. or by a U.S. flagged
vessel.

Applicable Foods

The Buy American provision applies to all foods purchased using funds from the NSFSA. This
includes foods that are part of reimbursable meals and competitive foods sold a la carte, i.e.,
foods and beverages sold separately from reimbursable meals and afterschool snacks.

Section 7 CFR 210.14 (a) of the NSLP regulations and section 7 CFR 220.13(i)
of the SBP regulations require SFAs to establish a NSFSA. The NSFSA is the
restricted account in which all the revenue from all food service operations
conducted by the SFA, principally for the benefit of school children, is retained
and used only for the operation or improvement of the nonprofit school food
service.
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https://www.ecfr.gov/current/title-7/part-220#p-220.7(e)(1)(i)

Buy American Requirement for the School Nutrition Programs

Limited Exceptions

The USDA allows only two limited exceptions to the requirement that SFAs must purchase
domestic foods.

1. The product is listed on the Federal Acquisitions Regulations (FAR) Non-available
Articles List (FAR 25.104) and/or is not produced or manufactured in the U.S. in
sufficient and reasonably available quantities of a satisfactory quality. The Nonavailable
Articles List is a list of items that are considered by the federal government to be not
available in the U.S. and are therefore excepted from the Buy American statute.

2. Competitive bids reveal the costs of a U.S. product are significantly higher than the non-
domestic product. The definition of “significantly higher” is not defined by the USDA. The
USDA allows SFAs the discretion to define “significantly higher” to provide the
appropriate flexibility needed for purchases based on SFAs’ diverse needs. The SFA is
responsible for determining the dollar amount or percentage that constitutes a
significantly higher cost for a domestic product, and therefore permits the use of an
exception.

Purchases of non-domestic foods are not permitted unless one of these exceptions applies.

Required Documentation for Non-domestic Foods

Section 7 CFR 210.21(d)(5)(iii) of the NSLP regulations and section 7 CFR 220.16(d)(5)(iii) of
the SBP regulations require SFAs to maintain documentation to demonstrate the use of these
two limited exceptions. This documentation must indicate that any purchases of non-domestic
foods meet one of the two exceptions (refer to “Limited Exceptions” above). Two types of
documentation are permitted.

1. The product is listed on the FAR Non-available Articles List. Additional documentation is
not required when SFAs purchase food items found on this list. SFAs must maintain a
copy of the list on file with the applicable items highlighted.

2. The SFA has completed the Connecticut State Department of Education’s (CSDE) Buy
American Justification Form for the School Nutrition Programs. This form must be used
to document the purchase of all non-domestic foods that are not on the FAR Non-
available Articles List. SFAs must maintain this form on file with other required records in
accordance with the NSLP and SBP regulations. For guidance on record retention
requirements, refer to the CSDE’s resource, Records Retention Requirements for the
School Nutrition Programs.

The CSDE will evaluate the SFA’s documentation and compliance with the Buy American
requirement during the Administrative Review and Procurement Review of the school nutrition
programs.
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Buy American Requirement for the School Nutrition Programs

Annual Limit for Non-domestic Food Purchases

The USDA final rule, Child Nutrition Programs: Meal Patterns Consistent with the 2020-2025
Dietary Guidelines for Americans, requires SFAs to gradually reach an annual 5 percent cap for
nondomestic food purchases by school year 2031-32. The table below summarizes the required
annual cap by school year.

Table 1. Annual cap on non-domestic food purchases by school year

School year Annual cap
2025-26 (beginning July 1, 2025) 10 percent
2028-29 (beginning July 1, 2028) 8 percent
2031-32 (beginning July 1, 2031) 5 percent

SFAs must count all excepted non-domestic foods purchased with NSFSA funds toward the cap
on non-domestic purchases. This includes non-domestic foods on the FAR Nonavailable
Articles List and non-domestic foods on each Buy American Justification Form for the School
Nutrition Programs completed by the SFA.

State Agency Monitoring

The September 2023 USDA final rule, Child Nutrition Program Integrity, added the review of
Buy American requirements to the regulations that govern state agency reviews of SFAs. State
agencies will review this requirement through the Administrative Review process. In addition,
during the Procurement Review, the CSDE will determine if the appropriate language for the
Buy American requirement is in all solicitations and contracts.

The USDA final rule, Child Nutrition Programs: Meal Patterns Consistent with the 2020-2025
Dietary Guidelines for Americans provides states with discretion to allow an accommodation for
temporary relief from this requirement while the SFA works to increase their domestic food
purchases (7 CFR 210.21(d)(8)). The USDA will closely monitor implementation of the cap and
provide guidance as needed to state agencies that may need to use this accommodation.

Additional Recommended Procurement Practices for Domestic Foods

In addition to complying with the Buy American requirement, the USDA recommends some
additional procurement practices for domestic foods. The USDA encourages SFAs to procure
domestic foods from local, regional, small, women-owned, and/or minority business. The USDA
also recommends that SFAs order USDA Foods. For additional information on USDA foods,
visit the CSDE’s Food Distribution Program (USDA Foods) webpage.
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Buy American Requirement for the School Nutrition Programs

Resources

Buy American Factsheet (USDA):
https://www.fns.usda.gov/cn/buy-american-fact-sheet

Buy American Justification Form for the School Nutrition Programs (CSDE):
https://portal.ct.gov/-/media/sde/nutrition/nslp/procure/buy_american_form_snp.pdf

Buy American Requirement (“Documents/Forms” section of CSDE’s Procurement for School
Nutrition Programs webpage):
https://portal.ct.gov/sde/nutrition/procurement-for-school-nutrition-programs/documents
#BuyAmerican

Buy American Requirement for the School Nutrition Programs (CSDE training module):
https://portal.ct.gov/sde/nutrition/procurement-for-school-nutrition-programs/documents
#BuyAmericanTraining

Records Retention Requirements for the School Nutrition Programs (CSDE):
https://portal.ct.gov/-/media/sde/nutrition/nslp/adminrev/records_retention_snp.pdf

USDA Buy American Regulations for the NSLP 7 CFR 210.21 (d):
https://www.ecfr.gov/current/title-7/part-210#p-210.21(d)

USDA Buy American Regulations for the SBP 7 CFR 220.16 (d):
https://www.ecfr.gov/current/title-7/subtitle-B/chapter-Il/subchapter-A/part-220#p-220.16(d)

USDA Final Rule: Child Nutrition Program Integrity (88 FR 57792):
https://www.fns.usda.gov/cn/fr-082323

USDA Final Rule: Child Nutrition Programs: Meal Patterns Consistent with the 2020-2025
Dietary Guidelines for Americans (89 FR 31962):
Https://Www.Federalregister.Gov/Documents/2024/04/25/2024-08098/Child-Nutrition-
Programs-Meal-Patterns-Consistent-With-The-2020-2025-Dietary-Guidelines-For

USDA Memo SP 19-2024, CACFP 07-2024, and SFSP 12-2024: Initial Implementation
Memorandum: Child Nutrition Programs: Meal Patterns Consistent with the 2020-2025
Dietary Guidelines for Americans:
https://fns-prod.azureedge.us/sites/default/files/resource-files/SP19 _CACFP07_SFSP12-
20240s.pdf

USDA Memo SP 23-2024: Buy American Provisions Related to the Final Rule - CNP Meal
Patterns Consistent with the 2020-25 DGAs:
https://www.fns.usda.gov/cn/buy-american-provisions

USDA Memo SP 32-2019: Buy American and the Agriculture Improvement Act of 2018:
https://fns-prod.azureedge.us/cn/buy-american-and-agriculture-improvement-act

USDA Memo SP 38-2017: Compliance with and Enforcement of the Buy American Provision in
the NSLP:
https://www.fns.usda.gov/nslp/compliance-enforcement-buy-american
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Buy American Requirement for the School Nutrition Programs

For more information, visit the “Buy American Provision” section of the CSDE’s
Procurement for School Nutrition Programs webpage or contact the procurement staff at
the Connecticut State Department of Education, Bureau of Child Nutrition Programs, 450
Columbus Boulevard, Suite 504, Hartford, CT 06103-1841. This document is available at
https://portal.ct.gov/-/media/sde/nutrition/nslp/procure/buy_american_requirement_snp.pdf.

In accordance with federal civil rights law and U.S.
Department of Agriculture (USDA) civil rights regulations and
policies, this institution is prohibited from discriminating on
the basis of race, color, national origin, sex (including gender
identity and sexual orientation), disability, age, or reprisal or
retaliation for prior civil rights activity.

Program information may be made available in languages
other than English. Persons with disabilities who require
alternative means of communication to obtain program
information (e.g., Braille, large print, audiotape, American
Sign Language), should contact the responsible state or local
agency that administers the program or USDA’s TARGET
Center at (202) 720-2600 (voice and TTY) or contact USDA
through the Federal Relay Service at (800) 877-8339.

To file a program discrimination complaint, a Complainant
should complete a Form AD-3027, USDA Program
Discrimination Complaint Form which can be obtained online
at: https://www.usda.gov/sites/default/files/documents/ad-
3027.pdf, from any USDA office, by calling (866) 632-9992,
or by writing a letter addressed to USDA. The letter must
contain the complainant’'s name, address, telephone number,
and a written description of the alleged discriminatory action
in sufficient detail to inform the Assistant Secretary for Civil
Rights (ASCR) about the nature and date of an alleged civil
rights violation. The completed AD-3027 form or letter must
be submitted to USDA by:

1. mail: U.S. Department of Agriculture
Office of the Assistant Secretary for Civil Rights
1400 Independence Avenue, SW
Washington, D.C. 20250-9410; or

2. fax: (833) 256-1665 or (202) 690-7442; or

3. email: program.intake@usda.gov

This institution is an equal opportunity provider.

The Connecticut State Department of
Education is committed to a policy of equal
opportunity/affirmative action for all
qualified persons. The Connecticut
Department of Education does not
discriminate in any employment practice,
education program, or educational activity
on the basis of race; color; religious creed;
age; sex; pregnancy; sexual orientation;
workplace hazards to reproductive
systems, gender identity or expression;
marital status; national origin; ancestry;
retaliation for previously opposed
discrimination or coercion, intellectual
disability; genetic information; learning
disability; physical disability (including, but
not limited to, blindness); mental disability
(past/present history thereof); military or
veteran status; status as a victim of
domestic violence; or criminal record in
state employment, unless there is a bona
fide occupational qualification excluding
persons in any of the aforementioned
protected classes. Inquiries regarding the
Connecticut State Department of
Education’s nondiscrimination policies
should be directed to: Attorney Louis
Todisco, Connecticut State Department of
Education, by mail 450 Columbus
Boulevard, Hartford, CT 06103-1841; or by
telephone 860-713-6594; or by email
louis.todisco@ct.gov.
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