
State Contracting Standards Board
Privatization Committee

Meeting Minutes
June 25, 2010

Room 173, State Office Building, Hartford, CT

Members Present:  Gale Mattison, Chair; Charles Casella, Jr.; Lawrence Fox; Thomas F. Harrison; Geary Maher.

Members Absent:  None.

Invited Guests Present:  Beth Petroni; Jose Salinas. 

Members of the public were also present.

Chairman Mattison called the meeting to order at 9:35 AM and noted the presence of a quorum.

Privatization Contracts:  Chairman Mattison announced that he had asked Assistant Attorney General Jose Salinas to attend the meeting to provide some information and observations on the provisions of Conn. Gen. Stat. Sec. 4e-16, which discusses the role and authority of the Board and the Committee in connection with privatization contracts.  Among the issues discussed were (1) the distinctions, if any, between “existing” and “new” privatization contracts as described in CGS Secs. 4e-16(a), 4e-16(l), and 4e-17(a), (2) the restrictions on ex-parte communications by Board members during any review of an existing privatization contract under CGS Sec. 4e-16(l), and (3) the role of state contracting standards in procurements that involve federal assistance or federal contract funds as discussed in CGS Sec. 4e-16 (p).  A brief highlight of the discussion of each of these topics is shown below.
(1)  Mr. Salinas noted that CGS Sec. 4e-17(a) provides that the privatization provisions of Sec. 4e-16 apply only to contracts solicited or entered into on or after June 1, 2010.  Some members pointed out that Sec. 4e-16(l)(1) states that the Board may review “additional existing privatization contracts.”  Does the word “review” mean that the Board may examine existing privatization contracts solely from the perspective of gathering general information or details about them, or does it mean a review in the sense of requiring the state contracting agency to prepare a “cost-benefit analysis” and, if appropriate, a “business case”?  Mr. Salinas said that he leans toward the former interpretation, while Mr. Mattison and Ms. Petroni said that they tend toward the latter construction, even in view of the language of Sec. 4e-17(a).  All participants agreed that the issue could not be resolved at the meeting and required additional review and discussion.

(2)  Mr. Salinas highlighted the language of Sec. 4e-16(l)(1) which provides that during its review of  an “additional existing privatization contract” no member of the Board “shall engage in any ex-parte communication with any lobbyist, contractor or union representative.”  He stressed that Board members must follow this provision strictly.  Discussion among the members led to agreement that when engaged in a Sec. 4e-16(l)(1) review an individual Board member could acknowledge receipt of a communication specifically addressed to him or her but could not otherwise respond or discuss it and should suggest to the sender that any such message should be sent to the full Board rather than to individual members.
Mr. Salinas noted that in addition to its specific review authority under Sec. 4e-16(l)(1) the Board also has very broad review and investigative authority under Sec. 4e-3(b) which requires state contracting agencies to provide the Board with “such procurement information” as it deems necessary.

(3)  Mr. Salinas commented that the precise meaning of Sec. 4e-16(p) is not clear to his office.  That section states that nothing in Sec. 4e-16 should be construed as applying to procurements that involve the expenditure of federal funds.  Mr. Mattison suggested that, based on his experience, subsection (p) might be interpreted to mean that if federal procurement standards are more stringent than any state requirements, the federal standards would prevail, but that if the state’s requirements are more stringent than their federal counterparts, then the state procedures prevail.  Once again, all participants agreed that the issue could not be resolved at the meeting and would require additional review and discussion

Core Government Functions – Bridge Inspections:  Discussion of this issue was prompted by the Board’s receipt over the last few months of correspondence from CSEA and the American Council of Engineering Companies relating to whether the CT DOT’s bridge inspections are a “core government function” under Sec. 4e-16.  Mr. Salinas stated that this is an appropriate issue for the Board’s consideration and suggested that bridge inspections come within the meaning of the definition of core government function set forth in Sec. 4e-16(d)(A): “the inspection for adherence to health and safety standards because public health or safety may be jeopardized  if such inspection is not done or is not done in a timely or proper manner.”
Mr. Salinas outlined the Board’s authority to review this issue.  He said it could be done either as a formal “review” under Sec. 4e-16(l)(1) or independently (i.e., outside a review) under Sec. 4e-3(b).  It was the unanimous sense of the committee that it should consider the bridge inspection question under the broad authority of Sec. 4e-3(b) rather than in the context of a formal “review.” 
With that decision taken, Mr. Salinas went on to outline the statutory basis for the committee’s examination of the issue.  He pointed out that Sec. 4e-16(a) requires a state contracting agency that is considering the privatization of a state service not currently privatized to conduct a cost-benefit analysis in accordance with the provisions of Sec. 4e-16(b).  Mr. Salinas said that Sec. 4e-16(b) details the kinds of items that must be considered and evaluated in that cost-benefit analysis.  Section 4e-16(c) then provides that if the cost-benefit analysis identifies a “cost savings to the state of ten per cent or more” the state contracting agency must develop a “business case” in accordance with Sec. 4e-16(d).  That section in turn lists 12 specific items that must be included in the “business case” and states that if the “primary purpose” of the proposed privatization contract is to provide a “core government function,” then the business case “shall also include information sufficient to rebut the presumption that such core government function shall not be privatized.”
At this point the committee reviewed a letter drafted by Mr. Fox (as a result of a discussion at the June 16, 2010 meeting) from the Board to the DOT Commissioner seeking certain factual and background information on the Department’s bridge inspection practices.  The committee agreed upon a few minor edits to the draft and approved the final wording for Mr. Mattison’s signature.  Mr. Mattison said that he would sign the final version immediately upon receipt and would provide advance notice of its contents to the DOT Commissioner.  The committee thanked Mr. Fox for his excellent work in preparing the draft letter.
Update on Board Budget and Staffing Issues:  Mr. Mattison provide a brief report on the negative impact on the ability of the Board to perform its statutory duties in view of the lack of budgeted funds sufficient to allow the hiring of necessary staff.  There appears to be no prospect of a solution to this challenge in the short to medium term.  He stressed that the Board will have to what it can as best it can within these constraints.

Previous Minutes:  The committee unanimously approved the minutes of its June 16, 2010 meeting.
New Business and Next Meeting:  The committee set its next meeting for 9:30 AM on Friday, August 6, 2010, in Room 173 at the State Office Building in Hartford.  Among the items to be discussed at the next meeting will be the consideration of the CT DOT’s response to the Board’s letter on bridge inspections and discussion of the Process Flow Chart for Board actions and decisions.

There being no further business, Chairman Mattison adjourned the meeting at 11:00 AM.

Respectfully submitted:

Thomas F. Harrison 
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