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(The hearing comrenced
at approxinmately 10:01 a. m)

HEARI NG OFFI CER CSUKA: |s everyone
her e?

Let's see.

Lara Manzi one for CHS.

It al so | ooks |i ke Deborah Weynout h.
And | cannot see who is beside her w thout
expandi ng ny screen.

Ils Mchele Vol pe on the call?

M5. VOLPE: Yes, | am Thank you.

HEARI NG OFFI CER CSUKA: So you're
besi de Deb?

M5. VOLPE: Correct.

HEARI NG OFFI CER CSUKA: Al l right.
Good norni ng everyone.

This hearing before the Connecti cut
Ofice of Health Strategy is identified by
Docket Nunmber 22-32516- CON pursuant to
Section 19a-653 of the
Connecti cut Ceneral Statutes.

The Petitioner in this matter, the
Connecticut Ofice of Health Strategy,

I ssued a notice of civil penalty in the

amount of $118,000 to the Respondent
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Prospect Rockville Hospital, Inc. d/b/a
Rockvill e General Hospital, relating to its
alleged failure to seek Certificate of Need
Approval under Connecticut General Statute
Section 19a-63(a) for the term nation of
surgi cal and procedural services.

Thereafter, the Respondent requested a
hearing to contest the inposition of the
civil penalty and OHS issued a notice of
heari ng.

Today is May 18, 2022. M nane is
Dani el Csuka. Executive Director Vicki
Veltri designated ne to be hearing officer,
and I wll be issuing the final order in
this matter.

Al so present on behalf of the Agency
today is Jessica Rival. She's a health care
anal yst, who nay be assisting ne today as
needed.

There are al so several other nenbers of
OHS who are al so present, and they'l|
I ntroduce thenselves later on in this video.

Public Act nunmber 22-3 authorizes an
agency to hold a public hearing by neans of

el ectroni c equi pment in accordance with the
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Public Act.

Any person who participates orally and
in electronic neeting shall nmake a good
faith effort to state his or her nane and
title at the outset of each occasion that
the person participates orally. | note that
there are a nunber of people present for
this hearing today. | ask that all nenbers
of the public please nute the device that
they are using to access the hearing AND
silence any additional devices that are
around t hem

This public hearing is held pursuant to
Connecticut Ceneral Statute Section 19a-653
and wi || be conducted under the provisions
of Chapter 54 of the CGeneral Statutes.

The Certificate of Need process is a
regul atory process. And as such, the
hi ghest | evel of respect will be accorded to
the Petitioner, the Respondent, and ot her
OHS staff.

Qur priority is the integrity and
transparency of this process. Accordingly,

t he decorum nust be mai ntai ned by all

present during these proceedi ngs.
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This hearing will be transcribed and
recorded, and the video wll also be nmade
avai |l able on the OHS website and its YouTube
account .

Al'l docunents related to this hearing
t hat have been or will be submtted to the
OHS are avail able for review through our
el ectronic CON portal, which is accessible
on OHS s website.

Al t hough this hearing is open to the
public, as nentioned in the agenda for
today's hearing, only the Petitioner, the
Respondent, OHS, and their respective
representatives wll be maki ng coments,
presenting w tnesses, and presenting
evi dence.

Accordingly, the chat feature for this
Zoom cal | has been di sabl ed.

As this hearing is being held
virtually, we ask that anyone speaking, to
t he extent possible, also enable the use of
their video caneras when speaking during the
proceedings. In addition, anyone who is not
speaking shall nute their electronic

devi ces.
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Lastly, as Zoom hopefully notified you
in the course of entering this neeting, |
W sh to point out that by appearing on
camera in this virtual hearing you are
consenting to being filned. |[If you wish to
revoke your consent, please do so at this
tinme.

Movi ng on. The CON portal contains the
table of record as of yesterday afternoon.
As of this norning, exhibits were identified
fromAto R Does either party have any
objection to these being entered into the
record as full exhibits?

M5. VOLPE: M chel e Vol pe for
Respondent, Rockville Hospital, | have no
objection to the table of contents, the
tabl e of record.

HEARI NG OFFI CER CSUKA:  Thank you
Ms. Vol pe.

Ms. Manzi one, do you have any
obj ecti on?

M5. MANZI ONE:  No obj ection.

HEARI NG OFFI CER CSUKA: Thank you.

I n accordance with Connecticut General

Statutes --
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M5. MANZIONE: W can't see -- it mght
just be ne, but | don't think we can see
your i mage.

HEARI NG OFFI CER CSUKA: | s anyone el se
having difficulty seeing ne?

MR, LAZARUS: | can see Dan.

MR WANG | can see you, as well.

M5. MANZIONE: It nust just be ne.
Sorry.

HEARI NG OFFI CER CSUKA: | n accordance
wi th Connecticut General Statutes
Section 4-178, the parties are hereby
noticed that | may take adm nistrative
notice of the follow ng docunents: the
Statew de Health Care Facilities Services
Plan, the Facilities and Services |Inventory,
the OHS Acute Care Hospital Discharge
Dat abase, the Hospital Reporting System
(HRS), Financial and Utilization Data, and
the Al Payer C ains Database C ai ns Data.

| am taking adm nistrative notice of
the foll owm ng OHS dockets, which were
referred to in various places throughout the
partici pants' subm ssions to OHS. They are

Docket Nunber 20-32361-CONW That is the

10
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docket relating to
Rockvil |l e General Hospital's request for
wai ver at the start of COVID, Docket Nunber
20- 32405-CON. That is the termnation -- or
the application for term nation of
Rockville's Iicense and consolidation with
Manchester Menorial Hospital. And the third
one i s Docket Nunmber 21-32508-DTR. That is
the determ nation request in which Rockville
sought an extension of its public waiver,
anong ot her things.
| may al so take adm nistrative notice
of other existing OHS dockets, whether
currently pending or not, and prior OHS
final divisions, proposed final decisions,
deci sions and agreed settlenents which may
be relevant to this matter.
At this time | would Iike to ask
Ms. Rival, ny assistant, if there are any
ot her exhibits that she is aware of that
need to be added to the record this norning.
M5. RIVAL: No, none that |'m aware of.
HEARI NG OFFI CER CSUKA: Ckay. Thank
you.

| also wanted to point out that in

11
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addition to this piece of paper in front of
me and the laptop that I'mworking froml
al so have another |aptop here, as well as
anot her nonitor. So if you see me | ooking
over in that direction, it is not that | am
not paying attention to you, | definitely
am it's just that I amlooking in the other
direction at sonething for sone particular
reason.

So I'"'mgoing to start with counsel for
the Petitioner, that's OHS. Can you pl ease

Identify yourself for the record.

Ms. Manzione, | believe you are nuted.

M5. MANZI ONE: Good norning. | have
unmuted nyself. It's a good start to the
day.

kay. | am Lara Manzione. | represent

the Petitioner,
The O fice of Health Strategy.

HEARI NG OFFI CER CSUKA:  Wul d you m nd
spelling your nanme, if you don't m nd.

M5. MANZIONE: Sure. [I'Il spell both
nanes. Lara is L-a-r-a. Mnzione is
M a-n-z-i-o0-n-e.

HEARI NG OFFI CER CSUKA: Thank you.

12
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| believe |I cut you off. I'msorry.
Were you planning to say sonething el se?

M5. MANZIONE: No. | was going to say
if it pleases the court, | would start with
my openi ng statenent.

HEARI NG OFFI CER CSUKA: We will get to
that. There are a few other things that |
wanted to iron out first.

M5. MANZI ONE:  Ckay.

HEARI NG OFFI CER CSUKA: | did want to
have counsel for the Respondent identify
hersel f, as well.

M5. VOLPE: Sure. Thank you, Hearing
O ficer Csuka.

My nane is Mchele with V-o-1-p-e. |I'm
| egal counsel for Rockville General Hospital.

HEARI NG OFFI CER CSUKA: Thank you. Do
ei ther of you have any additional exhibits
that you would like to enter into the record
at this tinme?

M5. MANZI ONE: No, | do not.

M5. VOLPE: No.

HEARI NG OFFI CER CSUKA: Ckay. Thank
you.

Are there any other docunents or

13
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dockets that you would like ne to take

adm ni strative notice of at this tine?
Certainly if they cone up in the course of
testinmony or in other places in the hearing,
you can ask that | take notice of those at
that tinme, as well.

MS. VOLPE: Yes.

For purposes of the record, as part of
our brief and pre-filed testinony we have
reference to nunerous executive orders of
t he governor, as well as various OHS
gui dance and rulings and forns.

So it's our understanding that since
those are exhibits and part of our filings,
that those are, obviously, in the record.
And to the extent we reference themin our
statenents, we will direct you to the
rel evant nunbers. Qur understanding is

those are all part of the record, as well.

HEARI NG OFFI CER CSUKA: That's correct.

That's why | didn't nention those earlier.
But in the event there is sonething

el se that has been left out, feel free to

bring that up and |I'm happy to take notice

of it, as well.

14
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M5. VOLPE: Very good. Thank you.

HEARI NG OFFI CER CSUKA: Ms. Manzi one,
anyt hi ng?

MS. MANZI ONE:  No.

HEARI NG OFFI CER CSUKA: Thank you.

M5. MANZIONE: | think we are
officially adm nistratively noti ced.
Everything was in the record.

HEARI NG OFFI CER CSUKA: So we haven't
done one of these hearings in quite sone
time. This alsois ny first hearing as
hearing officer for OHS. W are bound to
encount er sone bunps here and there, but we
wi Il do our best to get through them

So we're going to proceed in the order
established in the revised agenda for
t oday' s heari ng.

Are there any ot her housekeepi ng
matters or procedural issues that either of
you would like to bring up at this tine?

M5. VOLPE: None from Respondent.
Thank you.

HEARI NG OFFI CER CSUKA: Ms. Manzi one,
anyt hi ng?

M5. MANZIONE: No. | think at the end

15
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of closing argunents naybe we can tal k about
If there's any need for further briefs.

HEARI NG OFFI CER CSUKA:  Ckay.

| am happy to di scuss those afterwards.

So with that in mnd, | guess we wl|l
proceed to Petitioner's opening statenent.

| give you the floor, M. Manzione.

M5. MANZI ONE: Thank you

Ckay. Good norning. Good norning
Hearing O ficer Csuka, Attorney Vol pe,
representatives of Rockville Genera
Hospital and the O fice of Health Strategy,
menbers of the health care community and
other interested parties.

My nane is Lara Manzione, and |

represent the Ofice of Health Strategy.

Today's case is all about follow ng the

rules. 1t's about who nmakes the rules and
who has to follow the rules. It's also
about how we interpret the words that are
used in rules.

In today's case the main rules we are
Interested in are statutes, which are rules

made by the Connecticut General Assenbly.

One rule is Connecticut CGeneral Statute

16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Section 19a-638(a)(5). This rule requires
that a Certificate of Need, or a CON, nust
be issued in order to term nate in-patient
or out-patient services offered by a
hospital .

The other related rule, is Connecticut
General Statute 19a-653. It states that if
a health care facility or institution that
Is required to file a CON under
Section 19a-638 wllfully fails to seek CON
approval for any of the activities in
19a- 638, they shall be subject to a civil
penalty of up to $1,000 a day for each day
such health care facility or institution
conducts any of the described activities
wi thout Certificate of Need approval, as
requi red by Section 19a-638.

The evi dence presented today wll show
that Rockville General Hospital broke these
rules and Rockville General Hospital knew
that they broke the rules and broke them
willfully and that they don't think the
penalty for breaking the rules should apply
to them

Health care is a very regul ated

17
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I ndustry. That's why hospitals and the
agenci es that regulate them need so nmany

| awyers, |like ne and |ike Ms. Vol pe, ny
opposi ng counsel. It's our job to interpret
the many rul es and regul ati ons that apply,
whet her fromthe Federal Government about
things |ike Medicare and Medicaid, or from
the state legislature, |like the

Certificate of Need | aws.

During the tine period at issue the
evidence wll show that the governor issued
a series of rules of his own. His rules are
cal l ed the executive orders, and they were
extraordi nary neasures taken to address the
nascent pandem c.

One of his early ones, Executive O der
7b was issued on March 14, 2020 and, anong
ot her things, gave the Executive D rector of
the Ofice of Health Strategy the authority
to wai ve provisions of statutory and
regul atory requirenents to ensure adequate
heal th care resources and facilities were
avai l able to respond to the COvVID 19
Pandem c.

The executive director foll owed that

18
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order and created CON wai ver requests for
hospitals and institutions so they could
rework their facilities quickly to help
better align resources to treat the grow ng
nunber of people with infections.

The evidence will show that on
March 24, 2021, Rockville CGeneral Hospital
sought a CON waiver to close its operating
roons in the gastroenterol ogy surgery unit,
the pre-op and post-anesthesia care unit,
PACU, areas and to repurpose these spaces to
treat COVID patients.

The foll ow ng day, March 25, 2021, OHS
approved the CON wai ver for
Rockvill e General Hospital to do so.

The CON wai ver stated that once the
Pandem ¢ was over they would have to apply
for a full CONif they wish to permanently
term nate any services.

The evidence w |l show that
approxi mately one year later a new rul e,
Executive Order 12B, was issued by the
Governor that rescinded the wide authority
granted to the OHS Executive Director,

effective as of June 30, 2021.

19
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The evidence wll al so show that OHS

I ssued a gui dance docunent explaining the

rules a few nonths |ater on October 22, 2021,

clarifying that all hospitals upon waiver
shoul d be back to pre-wai ver conditions.
Cont i nued suspension would constitute a
vi ol ation of CON statutes and regul ati ons.
The evidence will further show that
even though Rockville General Hospital
received this explicit notice of the rules
directly fromthe OHS that they should be
back to pre-wai ver conditions,
Rockvill e General Hospital chose to
willfully ignore that guidance and break
that rule. Rockville General Hospital did
not reconfigure and restart its
gastroent erol ogy surgery and procedure
services, which it closed in March 2020 and
for which it received a CON wai ver.
Therefore, on Cctober 22, 2021, OHS started
to assess a civil penalty of $1,000 a day.
The evidence will show that one nonth
after they received the explicit guidance
from OHS saying that they should be back to

pre-wai ver conditions, RGH filed a

20
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determ nation with CHS, because they
believed no CONis required to extend the
wai ver through the PHE, the public health
ener gency.

Rockvill e General Hospital showed, once
again, that they did not want to follow the
rules given in the Executive Order 12B or in
the latter guidance provided by OHS.

On January 24, 2022, OHS issued a
determnation stating that a CONis required
to termnate a service and RCGH,

Rockvill e General Hospital, cannot do so
wi t hout approval in advance.

Thi s was anot her decision, another rule
that RGH didn't like. And the evidence
will show that the follow ng day, the CEO of
Rockvill e General Hospital tried a new
tactic, a personal e-mail to the
Executive Director of OHS asking again to
change the rules. The Executive D rector of
OHS did not respond to her request.

At the end of the day, the evidence
wi Il show that Rockville General Hospital
did decide to resune surgical services on

February 16, 2022, so that is the |last date

21
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OHS assessed the $1,000 a day civil penalty.

I n conclusion, the evidence will show
that RCGH, Rockville General Hospital, knew
what the rules were and knowingly, wllfully
broke them And the office of health
strategy should assess the $118, 000 ci vil
penal ty as a consequence.

Thank you.

HEARI NG OFFI CER CSUKA:  Thank you.

So we are going to now proceed to your
evi dence.

Do you have any individuals here who
are going to testify on behalf of the agency
t oday?

M5. MANZI ONE: Yes, | do. | have
Steve Lazarus. He has submitted pre-filed
testinony, and he would also like to -- 1'd
also like to have himtestify briefly live
t oday.

HEARI NG OFFI CER CSUKA:  Ckay.

| al so believe you identified
Ron Sasonmas (phonetic). |[Is he going to be
testifying, as well, today?

M5. MANZIONE: No, he is not. W

deci ded not to call himtoday.

22
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HEARI NG OFFI CER CSUKA: Ckay. Thank you.

M. Lazarus, would you m nd spelling
your nane for the record, please.

MR. LAZARUS: Sure. M nane is
Steven Lazarus. S-t-e-v-e-n. L-a-z-a-r-u-s.

HEARI NG OFFI CER CSUKA: (Ckay. Thank
you very rmuch.

| amgoing to swear you in now at this
tinme.

Pl ease rai se your right hand.

Do you solemly swear or solemmly and
sincerely affirm as the case nay be, that
the evidence that you provided in your
pre-file and the evidence you shall give in
this case shall be the truth, the whole
truth, and nothing but the truth so help you
God or upon penalty of perjury.

MR LAZARUS: | do.

HEARI NG OFFI CER CSUKA:  Thank you.

Do you adopt your pre-filed testinony
as your testinony here today?

MR, LAZARUS: | adopt ny pre-filed
testi nony.

HEARI NG OFFI CER CSUKA: Thank you.

So, Ms. Manzi one, you can proceed.

23
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M5. MANZI ONE: Ckay. Thank you.
DI RECT EXAM NATI ON
BY M. MANZI ONE:

Q Just a few questions just to give us a
flavor of your testinony.

So, Steve, would you tell us a little bit
about your work history.
A. Sure.

Il work wwth Ofice of Health Strategy and
Its predecessor agency for, approximtely,
26 years over and through the different
iterations of OHS, if you want to call that.

| started off as a health care anal yst, as |
actual ly was a Connecticut pre-trainee, and
noved up to associate, and currently |I'm working
as the operations nmanager for OHS. And | report
to Kinberly Martone, who recollects is the
deputy director of the agency.

Q And did you say you work with the CON unit

now?
A. | oversee the CON unit currently as an
acting supervisor for the program | also have

other duties as part of the operations nanager.
| run sone of the work groups. And | have --

over the past few years | al so oversee the

24
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various OHS portals to nake sure they're running
well. And | work the IT to ensure that
everything is running tiptop, as well as any
upgrades that m ght be needed.
Q Perfect.

kay. Tell us what it was |like at OHS when
COvVID- 19 first hit back in March of 2020.
A Well, Iike nost places, we were working
normal ly until we heard about this virus that
was sort of spreading around the world and
com ng to our doorsteps. And at that point we
were directed to work fromhone. And we were --
| uckily we had the technology to be able to
transition to that w thout nuch of an issue.
And since then we've actually been working from
hone the majority of the time. W were able to
continue to process our applications, have
public hearings, and other things just
everything electronically via Zoom or Teans.
Q GOkay. What was the first you becane aware
of Rockville General Hospital's efforts or
Interest in getting any kind of waiver having to
do with any of their services?
A Well, | believe it was the wai ver request

that was filed wth OHS as part of the new
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BY

wai ver formthat we had devel oped based on the
Executive Order 7B. And that, | believe, was
filed on March 24, 2021 -- 2020.
M5. MANZI ONE: Just for the record,

Hearing O ficer Csuka noted that, that

Docket Number was 20-32361- CON-W
M5, MANZI ONE:
Q GCkay. So that was submtted.

Do you know what happened to that waiver
request ?
A. Process wse, if | look at it, it was -- the
followng day it was reviewed by CHS. And on
March 25, 2020, it was approved and upl oaded to
t he CON portal.
Q \Wat happened next?
A. As far as Rockville CGeneral Hospital,
believe the -- followi ng the Executive Order 12,
It was -- 12B, it was -- then there was a
gui dance that was issued by OHS in Cctober
2020 -- 2021. And followng that there was a
determ nation filed by
Rockvi |l e General Hospital on Novenber 22nd
requesting to be able to continue suspension of
the services. | believe that was under

21-332508- DTR
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Q Okay. And you packed a ot of things in
t here.

Just start with the Executive Order 12B.
What -- in your understandi ng, what happened --
what is the purpose or what did
Executive Order 12B do?

A. It's ny understanding it actually -- I'm not
an attorney, so | didn't interpret it.

But it was -- basically was the one that
actually ended Executive Oder 7B that initially
all oned hospitals to waive certain services to
focus on COVID-19. And | believe that ended
t hose services to resune on July 1st, which
woul d be June 30, 2021.

M5. VOLPE: |'mgoing to object to that
just for the record. | want it noted.

HEARI NG OFFI CER CSUKA: Thank you.

M5. VOLPE: Your interpretation of the
Executive O der.

' m happy to read that section of the
Executive Order into the record, but |I'm
going to object to M. Lazarus's recitation
and under st andi ng.

HEARI NG OFFI CER CSUKA: Thank you.

"Il sustain the objection.
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M5. MANZI ONE: Ckay. We'll nove on.
BY MS. MANZI ONE:
Q So after the Executive Order 12B --

A.  Unh- huh.
Q ~-- what did the Ofice of Health Strategy
do?

A. There was the guidance that was issued on
10/ 22/ 21 clarifying what was in the
Executive Order 12.
Q Do you recall what the guidance docunent
st at ed?
A. It generally stated the -- clarifying when
t he Executive Order 7B ended and went to resune
services that were tenporarily allowed to waive
under Executive Order 7B.
Q GCkay. So do you know if -- do you know how
Rockvill e General Hospital reacted to the
recei pt of that gui dance docunent in Cctober, if
at all?
A. In Cctober, | believe there was -- let ne
just look at ny notes here of ny testinony.

| believe the next step that was actually
put in place was -- | don't know what -- how
Rockvill e General actually reacted in QCctober,

but | do know that they applied the
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determ nation in Novenber of 2021.

Q Can you tell us a little bit about what is
determnation for? In general, what is that
process used for?

A. So CON determination process is a little
different than the CON application process.
It's basically where a Petitioner can request
whet her they need a Certificate of Need for
sonething or not. And that's really what was
det erm ned, whether the O fice would approve or
not approve their request under the CON
determ nati on process.

Q And how many determ nati ons woul d you say
the Ofice of Health Strategy gets in a year,
for exanpl e?

A. W average, approxi mately, 50 CON

determ nati ons per year.

Q \WWat percentage, approximately, would you
say result in an answer of no CON required
versus CON required?

A. M guess would be around 10 percent, nmaybe,

about five per year. But that's hard to tel

dependi ng which -- depending on the year and the

time of determ nation. But, generally, probably

about five.
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Q So the percentage that would require a CON
as a result of a determnation letter would be
about 10 percent? So it's a pretty small
nunber ?

AL O the overall determnation filed, yes.

Q Ckay. Wat, if you know, was the outcone of
the determ nati on request submtted by
Rockvill e General Hospital under

Docket Nunber 21-32508-DTR

A.  On January 24, 2022, their request for the
CON determ nation was denied and -- yes, the
request was denied to continue the suspension of
servi ces.

Q So is that the sane as neaning that a CONis
required?

A.  Yes. A CON would have been required.

Q GCkay. And so what happened after that?

A. According to the record, it would be --
there was a civil penalty that was assessed on
February 16, 2022, by OHS

Q kay. And do you renenber anything el se --
do you renenber any other interactions that you
m ght have heard about --

A. No. The only other one -- the only thing

that | know of or heard of was there was a --
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there was an e-nmail that was sent fromthe CEO
of Rockville General Hospital to Vicki Veltri,
our executive director, that was also put into
the record, which was requesting her to
eval uate -- re-evaluate the determ nation or her
position and allow themto continue.
Q Is it usual to put e-nmails into the record?
A. Yes. Anything that conmes in for a record,
that typically goes to the Executive Director or
anybody in the CON | eadership would end up in
the record that it's supposed to go into.
That's the original file.
Q Do you renenber any of contents of the
nessage of the e-mail ?
A. Cenerally, | renenber -- you know, from what
| remenber reading at the tine was that it was
tal ki ng about -- requesting the
Executive Director to reconsider position, also
allow themto continue the suspensi on of
servi ces.
Q Ckay. Thank you.

Do you know if -- do you know if the
servi ces have been restarted at
Rockvill e General Hospital.

A. At this point |I don't know. | do believe
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they were started, perhaps, at a |ater date.

Q But you don't know?

A. | do not know directly, no.

Q Oay. And do you know if OHS has instituted
or has assessed penalties agai nst hospitals or

health care facilities for violating CON |laws in

t he past?
A. | believe they have. | don't renenber
specifically. | don't renmenber. But yes.

M5. MANZI ONE: Okay. Those are all the
guestions | have for Steve today.

HEARI NG OFFI CER CSUKA: Ckay. Thank
you very nmnuch.

So | amgoing to allow cross-exam nati on.
and then, Ms. Manzione, if you have any
redirect on the cross, that's fine, as well.

So, Ms. Vol pe, do you have any
cross-exam nation of M. Lazarus?

M5. VOLPE: Yes, | do.

HEARI NG OFFI CER CSUKA: Ckay. Thank
you.

You can proceed then.

M5. VOLPE: Ckay.
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CROSS EXAM NATI ON

BY MS. VOLPE

Q It's Mchele Vol pe, |Iegal counsel for
Rockvi |l | e.

Steve, how are you doi ng today?

l"mwell. Thank you, M chele.
Good. |I'm gl ad.
Steve, you just testified that -- if a party

I S uncertain whether they need a CON, what is it
that they seek fromthe

Ofice of Health Strategy?

A Well, they would submt sonething called a
CON determ nation, which would put a | ayout of
the facts that the OHS would then review

Q So it's a formal process; correct?

A.  Yes.

Q GCkay. And in that process, when we submt
the facts and we send in the determnation form
what does OHS do?

A It's -- initially it's uploaded into the
portal; it's assigned a docket nunber; and then
it's reviewed by OHS staff. It's also reviewed
for -- fromthe |egal point of view And then
ultimately, the decision is nade by the

Executive D rector.
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Q So OHS issues a witten response --

A Yes.

Q ~-- to that request on whether a party or a
hospital needs a CON to nove forward.

You testified it's an official position of
OHS as to whether or not a CONis required for
t hese specific facts.

A Yes.

Q And you also testified that it's your

under standi ng that Rockville received a witten
determ nati on, CON response?

A Yes.

Q And do you recall what our response said
specifically?

Because as Attorney Manzione said in her
openi ng statenent, you know, words matter. So
the words natter. Do you have the docunent --
the table of record in front of you?

A. | don't have the table of record, but I can
bring it up.

Q If you can bring it up.

A.  Sure.

Q And if you can | ook at Bates stanp 000076.
That's the determ nation that Rockville

received. It's determ nation 21-32508-DTR.
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It's already been entered into the record.
Let ne know when you're ready, Steve.
A. Sure. M conputer is running a little bit
sl ow.
Q No worries.

HEARI NG OFFI CER CSUKA: |'m sorry.

Ms. Vol pe, which exhibit were you | ooking
at ?

M5. VOLPE: The Novenber -- the result
of the determnation that we received in
response to our subm ssion in Novenber. The
January 24 2022, OHS determ nati on.

HEARI NG OFFI CER CSUKA: Yes. | was
| ooking for where in this hearing record we
would find that. |Is that exhibit --
somewhere in Exhibit H?

M5. VOLPE: Yes. |It's on a Bates stanp
under the table of record. |If you have it,
It's easy to refer to.

It's part of our subm ssions under
our -- under the table of record.

BY MS. VOLPE
Q In the interest of tine, |'mhappy to read
what OHS s words are.

A. Sur e.
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Q If I may be permtted.

OHS' s words -- and we understand the words
are inportant. And the rules which we
foll owed --

HEARI NG OFFI CER CSUKA: | would
actually prefer -- I'mhaving trouble
finding the docunent. You referred to the
table of record. Are you referring to OHS s
tabl e of record?

M5. VOLPE: Yes. The table of record
and the submission in the record -- and the
Bates stanp usually helps locate it.

It's attached to our filing under --
it's Exhibit H

HEARI NG OFFI CER CSUKA: That's what |
was asking, which --

M5. VOLPE: Yes. Exhibit H

HEARI NG OFFI CER CSUKA:  So in Exhibit H
whi ch Bates nunber are you | ooking at?

M5. VOLPE: 000076.

HEARI NG OFFI CER CSUKA:  Ckay.

M5. VOLPE: It's an exhibit.

HEARI NG OFFI CER CSUKA: M. Lazarus, do
you have access to that right now?

MR. LAZARUS: | do. |I'mjust scrolling
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down to that page.

HEARI NG OFFI CER CSUKA: |'m sorry.
Ms. Vol pe, | was having trouble -- | knew it
was in the record. | was having trouble

finding it nyself. So |I knew M. Lazarus
was probably also having difficulty.
M5. VOLPE: No worries.
MR, LAZARUS: Ckay. |'mthere now.
BY MS. VOLPE
Q kay. Steve, can you read -- can you pl ease
read for everyone the very last |ine of the OHS
decision starting with "therefore".
A. That's on page 76; right? The very I ast
i ne?
Q The very last line. Correct. The decision.
A. "Therefore, it should be -- should the
Petitioner wish to formally term nate these
services, a CONis required."
Q Very good. Thank you
So as Attorney Manzione stated in her

openi ng remarks, she said we comenced servi ces.
s that your -- is that what she stated? |Is
t hat what you heard?
A. | don't recall exactly the actual words.

Q She stated that we commence services.
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A.  Ckay.
Q So a CONisrequired -- followng the rules
and the statute, a CONis required in this
I nstance if we term nated services; correct?
A. That's what it says, yes.
Q Ckay. So based on your statenent before
that a party can rely on a determ nation, which
Rockvill e received from OHS, based on that
statenent, would we be required to file a CON?
A | am-- I'"'mnot sure | have the expertise to
Interpret that determnation. But | can -- |
mean, it states what it states.
Q \Vat does it state in that last |ine?
A. It says, "Therefore, should the Petitioner
wish to formally term nate these services, a CON
Is required.”
M5. VOLPE: kay. Very good.
| have no further questions for,
M. Lazarus.
HEARI NG OFFI CER CSUKA: Ckay. Thank
you, Ms. Vol pe.
Ms. Manzione, did you have any redirect
for M. Lazarus?
M5. MANZIONE: No, | don't have any

redirect.
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HEARI NG OFFI CER CSUKA: kay. | do
have a coupl e questions for you, M. Lazarus.

So | believe you just stated that the
Executive Director makes deci sions on
determ nations; is that correct?

MR. LAZARUS: Yes. O she can -- |
think she normally has a witten perm ssion.
She defers it to Kinberly Martone, who is
the deputy director, as she signs those
det er m nati ons.

HEARI NG OFFI CER CSUKA: kay. The
reason | ask that question was we were | ust
referring to Bates stanp 76. And | scrolled
to the second page, and it had Ms. Martone's
nane and not Ms. Veltri's nane.

MR LAZARUS:. Yes.

HEARI NG OFFI CER CSUKA: There was al so
one ot her question | had for you, maybe two.

In the pre-filed testinony that you
submtted you stated sonething along the
lines of -- or you quoted Ms. Weynouth's
e-mail to Ms. Veltri. Do you recall that in
your pre-file?

MR, LAZARUS: Yes, | do.

HEARI NG OFFI CER CSUKA: You said -- you
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stated in your pre-file that she stated,
"OHS is demanding a heavy |ift that

DPH community need/reality of staffing
avai | abl e does not support.”

And then you wote, "I believe that
that's the only hospital that used that
reasoni ng. Most of the other hospitals and
facilities are facing the sane chall enges,
staffing issues, but they seened to be able
to continue services."

MR LAZARUS: Yes.

HEARI NG OFFI CER CSUKA: Can you provi de

nore specifics for ne about what other
hospitals and facilities you' re referencing
are doi ng or provided.

MR. LAZARUS: Sure. | was just saying
that, you know, this was the reason that was
asked (audio distortion). But other
hospitals, if you |look at the renaining
hospitals, they seened to be -- it was --

t hese i ssues appear to be general in nature,
not specific to one place. | think that was
my interpretation. And, you know, other
hospitals were able to continue and resune

servi ces.
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HEARI NG OFFI CER CSUKA:  kay. | think
those were the clarifying questions that |
wanted to have answered.

Thank you. | appreciate that.
appreci ate your tine.

MR. LAZARUS: You're wel cone.

HEARI NG OFFI CER CSUKA: So now we can
nmove on to the Respondent's opening
st at enent .

Ms. Vol pe, do you have an opening
statenment you would like to make?

M5. VOLPE: Yes, | do. Thank you.

So we heard this norning from CHS
that -- their assertion that Rockville did
not follow the rules. And nothing can be
further the truth. And.

When we tal k about the rules, the rules
have to apply to everyone, and they have to
be a |l evel playing field.

And the rules in this matter precisely
are the CON statutes and when and under what
ci rcunstances a civil penalty can be
assessed.

So follow ng those rules you have to be

In a position to have been required to file
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a CONto violate the statute.

We just heard that Rockville has not
term nated services. And under the statute,
that is the only thing that gets inplicated
for not conplying with the rules, the CON
statute. You're required to seek a CON if
you term nate a service.

OHS's own counsel has acknow edged t hat
we did not termnate service. So there's
been no service termnated. Therefore, the
CON statute doesn't get invoked. Therefore,
there's no requirenent for us to file a CON.
That's the first part of the rule.

But there's two parts to this rule.
The second part is that we had to act,
Rockville had to do all of this willfully,
reckl essly, not in conpliance, in such an
egregi ous manner that we're required to be
fined.

How, in following the rules, by seeking
a formal waiver -- which the waiver stated,
by its own terns, we were allowed to suspend
servi ces through the public health
energency. That was what Rockville

understood to be the facts, suspend services
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t hrough the public health energency, which
IS precisely what was done.

The public health energency has been
extended nunerous tines. At the tinme period
and which their understanding was is that
the public health energency was going to
expire on February 16th. They i npl enented
t hose services, pursuant to a formal waiver
and decision from OHS, that said you can
suspend services through the public health
emer gency.

If we turn to the specific words --
because the words are inportant. They're
OHS' s words. If we turn to OHS s words, it
says right in the waiver you're entitled to
suspend services through the public health
emergency. Should you wish to term nate,
formally term nate, permanently term nate
after the public health energency, you would
need to be required to seek a CON to
term nate those services.

So that's an inportant word that we
need to pay attention to in interpretation.

How coul d Rockville have willfully

violated the rul es when we went and fol |l owed
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OHS s rules, which were to file a formal
wai ver determ nation, which we did?

Ckay. Let's fast forward to Cctober.
Rockvill e General Hospital,

Ms. Deborah Weynouth is under oath before
the Ofice of Health Strategy, under oath,
testifying under oath, that her
under st andi ng was she had, through the
public health energency, to inplenent
services. That was after the

Executive Orders were issued.

And we take issue with -- and that's
why | objected. And | apol ogi ze, Steve,
having to object. W object to your reading
and your understandi ng of the
Executive O der.

Lots of people's understanding,

I ncluding ny client's understandi ng of the
Executive Order, was that

Executive Director Veltri's authority
expired wth that order, but not fornal
deci sions that were issued by your

Ofice of Health Strategy. It was her
ability to make new rul es and change the

rules. That's what expired.
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So what does ny client do?

| think there was a question
Attorney Manzi one asked M. Lazarus, what
did Rockville do during that tinme period of
October. 1'mnot sure how he woul d know.
But let ne tell you what we did.

What Rockville did was they got this
bulletin -- which, yes, they were aware of
the bulletin. And they're, |ike, wow, how
do we reconcile this, this nmakes no sense to
us, our specific waiver said we had through
the public health energency. Oh. You know
what? What do | do?

We sought out -- talked to the
Connecticut Hospital Association, spoke --
call ed | egal counsel. Wat do we do?

Wel |, what do you do when you're unsure
whet her or not you need a CON? You file a
determ nation. That's precisely what
Rockvi |l 1 e did.

How can they be -- how can it be even
suggested that they were you usurping the
CON | aws when we foll owed the very rul es
which are inportant, which said if you're

unsure whether you need a CON, file a
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determ nation. That's precisely what we

di d.

And we get back our determ nation in
January -- okay -- after we filed it in
Novenber .

That whole tine period what are we
doi ng?

We're marching al ong, having --
figuring out what needs to be done to get
t hese services safely inplenented at the
hospital. There's a |ot that gets invol ved.

It was stated today health care is a
highly requl ated industry. Yes, it is. And
since COVID it's becone even nore so.

So what does the hospital do? It
spends days and weeks planning on howit's
going to inplenent these services safely.

That's what was done during this entire tine

peri od.

And we all know -- because M. Lazarus
read for us -- what did that determ nation
say. It said if you're going to term nate,

you need a CON.
So let's bring us back. Ckay?
What you heard from OHS today and the
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remar ks that were made do not support nor
rise to the level of a civil penalty and the
penalty shoul d be rescinded.

OHS, by the way, has the burden of
proof. And they need to show that we needed
a CON, that we violated the CON statutes and
we needed a CON. It's been established we
di d not.

They al so have to show, to nake us pay
a civil penalty or inpose it, that we did so
willfully. W decided just flippant we're
not going to follow the rules. Again, not
true.

OHS has not put forward any facts,
evi dence, or law to support the inposition
of a civil penalty against Rockville.

Al t hough CHS, again, has the burden of
proof, it has been Rockville that has filed
and set out in detail, through its |egal
briefs, pre-filed testinony, rebuttal
testinony, as well as the testinony you're
going to hear today, hundreds of pages as to
why there is nothing in the docket or the
proceedi ngs that support the inposition of a

civil penalty against Rockville.
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Again, the rules we're followng are
the statutes that have been made by the
| egi sl ature. Those are the rules.

Qur subm ssion includes nearly
200 pages of evidence and testinony that
conpletely refute OHS s position that
Rockvill e be assessed a civil penalty,
essentially that Rockville didn't foll ow the
rules of the |aw

The facts, the filings, the tineline,
the testinony speak for thenselves. It's
overwhel m ng evi dence that the assessnent of
a civil penalty is conpletely unwarranted.

Not only does OHS have the burden of
proof, but their burden is a high one.
kay? It's at a mninmum by a preponderance
of the evidence. |It's at a m ninmumthey
have to show that we acted willful. It
means as a matter of law that OHS has to
prove many things before they can say a
civil penalty is owed.

We tal ked about the primary two reasons
and el enents that they have to prove. They
have to prove that Rockville was required to

obtain a CON, and they have to prove that we
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acted wllfully in failing to seek a CON.

The fact that we filed a determ nation
that stated we didn't need a CON unl ess we
were termnating services, that is what has
to be | ooked at. That is the operative
ends.

Not hi ng can be further fromthe truth
that this matter that we usurped the CON
statutes. The facts don't support that
findi ng.

What does this all nean legally? It
nmeans |li ke we stated, OHS has to prove by at
| east a preponderance of the evidence that

we didn't follow the | aw.

Agai n, why woul d Rockville have to file

a CON? W would only have to file a CON if

we term nate services at issue, which we did

not .

OHS has to prove that we formally and
permanently -- those are their words, we
heard that the words are inportant -- that

we formally and permanently term nated the
services. W have not.
Those specific words nust guide CHS in

its deci sions.
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We found that those are your words,
those are OHS s words, not Rockville's
wor ds.

The services were, in fact, suspended
during a once-in-a-lifetinme global pandem c
where mllions of Anericans have died, where
the Country was experiencing a national
heal th care worker shortage, and Connecti cut
was in the mdst of a behavioral health
crisis.

We haven't heard anythi ng about that.
But there's a lot today yet -- but there's a
l ot in the docket.

What was going on at Rockville during
the tinme period that OHS was investigating
us, looking to inpose civil penalties? What
was goi ng on?

"Il tell you what was goi ng on.
Rockvi | I e, Manchester, ECHN network was
probably the only -- if not the only --
hospital to step up when all the state
agenci es were | ooking for help to address a
dire, dire need, a crisis that was occurring
I n Connecticut for children with behavi oral

heal th needs. That's what we were doing.
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W were determ ning how can we
rearrange what we have going on to open up
beds specifically for adol escents. W were
doing that in conjunction with CHS,
unbeknownst to us that they were
I nvestigating us. W were doing that in
conjunction with the departnment of public
heal th. Rockville was doing that in
conjunction with the Departnent of Soci al
Services. W were working with all these
agenci es on how can we step up and fill a
dire crisis need for behavorial health
services for children. That's what was
goi ng on there.

So the -- yes, the services were
suspended that were pursuant to the waiver,
t hose surgical services, those d
procedures. We're not contesting that.
There's -- we're not refuting that. They
were suspended. So were they for many ot her
hospi t al s.

To address, you know, the point on the
e-mail, yes, of course our -- the president
of the hospital reached out to the

Executive Director. Wwy? Because it was
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unconsci onabl e that they're saying you need
to imediately inplenent, accelerate your

I npl ement ati on that was planned for
February 16th. January 24th you have to

I medi ately inplenent. It doesn't make
sense.

We know health care is highly
regul ated. We know it takes a lot to
I npl enent the service. W were narching
al ong ready to i nplenent that service,
whi ch, by the way, was not term nated and
whi ch was, in fact, inplenented on
February 16t h.

Rockvill e has testified and understood
that a CON would only be required if it were
to formally and permanently term nate the
servi ces.

Rockville followed the rules. They
received a waiver. They relied on the
wai ver. They relied on the words in the
wai ver that stated that their services could
be suspended through the public health
enmer gency.

We got new gui dance, by the way, that

showed up fromthe Ofice of Health Strategy
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nont hs after the Executive Order that said
I npl enment -- inplenment automatically,
I npl ement i nmedi atel y.

We're, like, what does that nean? W
have a wai ver, issued a formal position that
all ows us to suspend services through the

public health energency.

So what do we do? W follow the rules.

We submt a determnation. W ask you what
does that nean?

You're not saying that the | aw doesn't
require a CON for a suspension of services.
That's not what you're saying; right?

And you answered. Right, that's not
what we're sawing. W're saying if you're
going to fornmally termnate you need a CON.
Rockville did not term nate the service.
Second, it did not act willfully in
di sregard of the |aw

There's testinony under oath by
Ms. Weynouth as far back as | ast October and
as recent as this week in the rebuttal
stating that Rockville understood -- that's
an inmportant word -- understood and believed

it had until February 16th to re-inplenent

53




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

servi ces.

As inportant, these services have not
been term nated, they were inplenented, so a
CONis not required. So we don't even
trigger the civil penalty statutes.

Rockville did not violate the CON
statutes. And it certainly did not act in
any manner to usurp the CON | aws.

The only concl usi on any reasonabl e
trier of fact can arrive at is that civil
noney penalties nust be rescinded.

Let's keep in mnd to inpose a civil
penalty under the Connecticut statutes, OHS
must find that a CONis required. That's
the first prong. And the second elenent is
that Rockville willfully failed to file a
CON appl i cati on.

Agai n, when do you have to file a CON?
When you term nate a service.

There's nothing in the statutes or the
regul ations or even in CHS s own precedent
that indicates that a tenporary suspensi on
versus a total termnation or elimnation of
services requires a CON.

And, in fact, a waiver approval
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response from OHS specifically advised
Rockville that the tenporary suspension of
services was not a term nation of service.

A termination of service is a
prerequisite for a CON being required -- and
I"mgoing to quote the institute that OHS
counsel quoted -- 19a-638(a)(5). That's the
statute. That's the operative rules.

Term nation is not defined in the
statue, not the present statue.

Absent of finding those services were
term nated, there's no obligation to file a
CON and no willful failure.

Let's tal k about what it nmeans to be
willful. So we haven't really heard a | ot
of that today.

To be willful we have to understand
that we're doing sonething wong and we're
intending to do it and we're acting
recklessly in doing it.

Under Connecticut |aw, whether conduct
Is willful is based on the state of m nd of
the actor. Wether a party engaged in
willful, wanton, or reckless conduct cannot

be determ ned sinply by asserting if a
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policy has been violated or hasn't been
f ol | owed.

WIlIlful neans it requires a
determ nation that you have the intent to
viol ate that policy, none of which existed
in this matter.

How can we have intended to violate the
statue when we followed the very rul es that
OHS set out?

Connecticut case |aw holds that a
m sunder st andi ng or a good faith dispute
does not constitute willfulness. Again, we
got to follow Connecticut law. W've got to
follow the statutes. W should follow the
case | aw.

A good faith dispute or a legitimate
m sunder st andi ng about the mandates of an
order preclude a finding of willful ness.
There's lots of case |law that state that.

We cited it in our brief. That's all in the
tabl e of record.

Rockvill e never acted wllfully.
Rockvill e believed in good faith that no CON
was required to continue the suspension of

services during the public health energency.
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W stated that under oath.

In addition, as evidenced by
Rockville's conduct in filing the Novenber
determ nation, again, a follow ng your
rul es, OHS cannot find that Rockville
understood a CON was required. If we
t hought a CON was required, why did we file
the determ nation, the very filing that you
do to ask if a CON is required.

Agai n, Rockville acted with conplete
transparency, availed itself of every neans
offered by OHS to ensure conpliance, every
formal neans through the waiver and the
determ nati on, and yes, every informal neans
by reaching out directly to the
Executive Director, who had been
col l aborating with the president of the
hospital on the behavorial health needs.
It's only natural that two senior people
di scuss do you really -- we're not
termnating; right? So we're inplenenting
it ina fewweeks. W can't inplenent
I medi ately safely. That woul d jeopardi ze
patients. That's not good practice.

That's not what the
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Departnment of Public Health would want.

So Rockville did not believe a CON was
requi red, because it did not formally
termnate its service. And, therefore, it
never acted willfully or reckless in
di sregard for the CON |laws. Wth that
intent, there can be no willful failure.

And without a willful failure to conply with
the CON | aws, there can be no civil penalty.

So I'd like to introduce
Ms. Deborah Weynouth. She's president of
Rockvill e General Hospital.

She's here today to adopt her pre-filed
testimony and to add additional support to
what the Hospital understood it was required
to do during a once-in-a-lifetine gl obal
pandeni c.

Ms. Weynout h.

HEARI NG OFFI CER CSUKA:  Thank you,

Ms. Vol pe.

Ms. Weynout h, woul d you pl ease spell
your nane for the record, please.

M5. WEYMOUTH: Sure. Deborah Weynout h.
D-e-b-o0-r-a-h. Wynouth, We-y-mo-u-t-h.

HEARI NG OFFI CER CSUKA: Ckay. Thank
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you for com ng today.

And now | wll swear you in.

Pl ease rai se your right hand.

Do you solemmly swear or solemly and
sincerely affirm as the case may be, that
t he evidence you shall give in this case
shall be the truth, the whole truth, and
not hi ng but the truth so help you God or
upon penalty of perjury?

M5. VWEYMOUTH: | do.

HEARI NG OFFI CER CSUKA:  Thank you.

Do you adopt your pre-filed testinony?

M5. WVEYMOUTH: | do adopt ny pre-filed
t esti nony.

HEARI NG OFFI CER CSUKA: Thank you very
much.

Ms. Vol pe, it sounds |ike you have
ei ther sone questions for her or
Ms. Weynouth wanted to present a statenent.
So proceed however you would like at this
poi nt .

M5. VOLPE: Thank you. W appreciate
t hat .

Ms. Weynouth would i ke to make a few

remar ks.
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HEARI NG OFFI CER CSUKA:  Ckay.

M5. WEYMOUTH:  Thank you.

As stated, ny nane is Deborah Weynout h,
and 1'mthe Chief Executive Oficer of
Eastern Connecticut Heal th Network, which
operates Rockville General Hospital.

When COVID-19 hit us all in early 2020,
every hospital and health care facility had
to rapidly adjust.

Rockvill e General Hospital was no exception.

Thi s worl dw de pandem ¢ that now has
taken the lives of over a mllion people in
the United States alone required only the
decl aration of the public health
energency -- not only the declaration of the
public health energency, but also an
adj ustnment to constantly changi ng gui dance
and expert input.

One of those adjustnents was to suspend
the G and surgical services at Rockville.
This was only a suspensi on.

Rockvill e Hospital is now back perform ng G
and surgical services. There has been no
permanent or formal termnation of G or

surgi cal services at Rockville.
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Rockvill e always -- was always in
conpliance with the CON statutes, as the CON
statutes only address term nati on of
hospi tal services.

It was represented before CHS, formally
and informally, that Rockville would be
resum ng services on February 16, 2022.

And, in fact, Rockville comenced

I npl enent ati on of suspended services on
February 16, 2022, just as it stated it
woul d.

Further, Rockville always believed it
mai nt ai ned conpliance with the CON stat ute.
W never understood we needed a CON to
suspend services. The statue and the
det erm nati ons Rockville CGeneral received
all specifically reference a fornal
term nation of services and not a tenporary
suspension. W believed and still believe
that we conplied with the CON | aw and
certainly never intended to usurp the CON
requirenments.

In fact, we engaged in countless
nmeasures to ensure continued conpliance,

acted wwth full transparency and with
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regul ar communi cati on with CHS.

CHS has honed in on one phase in ny
e-mail | sent to Comm ssioner Veltri that
this would be a, quote/unquote, heavy |ift.

First, please note that this e-nmuil
came about as a result of several attenpts
to reach the Conmmi ssioner by phone.

Nei t her ny phone calls nor ny e-nail
recei ved the courtesy of a response.

Further, this statenent nust be read in
context wwth the rest of the e-mail and the
vari ous avenues that Rockville pursued.

At the tinme of the issuance of the
January 24th determ nation, we were dealing
with the height of the Qm cron surge,
tremendous staffing shortages, and there
were -- and we were nonths into planning the
openi ng of a new adol escent behavi oral
health unit to help alleviate the dire
pedi atri c behavorial health crisis that was
going on in the State.

This was an urgent need for children
Wi th extensive related nedi a coverage, and
various state agencies had rightfully nade

this a priority.
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There were nunerous calls and Zoom
neetings with state | eadership and CCMC to
share this informati on and then obtain their
agreenent on ECHN s pat h.

ECHN was the first and one of the only
provi ders who nade this decision at the
hei ght of the third wave of COVID, a
significant health care shortage --
shortages to open and staff additional
I n-pati ent behavioral health benefits.

Even with the nationw de health care
wor ker shortage, with ECHN have up to 150 of
Its regul ar enployees out with COVID, a nmass
ECHN provider retirenment, along w th many
ot her obstacles, ECHN still opened the
ten-bed unit and still actively planned on
the resunption of G and surgical services
at Rockville for February 16, 2022, as it
had al ways done.

At this sane tinme, unbeknownst to us,
OHS was actively investigating us and
running up our fines and issued a
determ nation that would have us resune
services three weeks before the pl anned

dat e.
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At that nonent, yes, OHS was i ndeed
I nposing a heavy lift with imedi ate
resunption

As | testified, our intention was to
al ways reopen our suspended services at RCH
and we have done so.

W did not willfully fail to file a
CON, as we were confident no CON was
requi red, based on what we understood is the
| aw, the guidance, and the waiver that we
received fromOHS. It is our position that
we conplied with the CON | aws.

For the reasons set forth in all of the
filings and in ny statenents under oath
today, we respectfully request that OHS
wai ve this civil penalty.

Thank you.

HEARI NG OFFI CER CSUKA:  Thank you
Ms. Weynout h.

Ms. Vol pe, did you want to do any
di rect exam nation of your witness at this
time?

M5. VOLPE: Well, 1'd like to see if
Attorney Manzione is going to present any

cross and then have the opportunity to
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BY MS.

redirect.

HEARI NG OFFI CER CSUKA: Ckay. That's
fine with ne.

Ms. Manzi one, do you have any
Cross-exam nation?

M5. MANZI ONE: Just one mnute, please.

(Pause.)

M5. MANZIONE: No, | don't have any
Cross-exam nati on.

M5. VOLPE: If there's no cross, then |
would i ke to have this opportunity to pose
sone direct, just as Attorney Manzione did
for M. Lazarus.

HEARI NG OFFI CER CSUKA: Certainly.
That's fine with ne.

M5. VOLPE: kay. Thank you.

DI RECT EXAM NATI ON
VOLPE:
How are you doi ng, M. Wynouth?
"' mgreat, M. Vol pe. Thank you.
Ckay. Good. |'m gl ad.

M5. MANZIONE: 1'd like to retain ny
ability to inpose cross after this, because
there m ght be new evidence that cones up.

HEARI NG OFFI CER CSUKA: Ckay. Thank
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you.
BY MS. VOLPE
Q D dyou testify under oath at the OHS CON
hearing on Cctober 13, 2021 that Rockville was
pl aning to resune surgical and procedural
servi ces upon the expiration of the public
heal t h ener gency?
A Yes.

M5. VOLPE: For the record, that
testinony is in the table of record. And if
need be, we can cite to it or read to it.

But it's entered in as evidence in the table
of record, the sworn testinony by
Ms. Weynout h.

HEARI NG OFFI CER CSUKA: | believe it's
an excerpt, right, not the full testinony?

M5. VOLPE: Correct. It's not the ful
testinony. And it's fromthe docket that
you took admi nistrative notice on.

HEARI NG OFFI CER CSUKA: Ckay. Thank
you.

M5. VOLPE: Thank you.

BY Ms5. VOLPE
Q Based on that testinony which you made under

oath, you believe the hospital had, through the
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public health enmergency, to suspend services;
correct?

A Yes.

Q D d you continually assess when the public
heal t h enmergency expiration date was?

A.  Yes.

Q Wiat did you understand you woul d be
required to inplenent? Wat day?

A. February 16. The day the public health
energency was due to expire.

Q Thank you.

After your testinony, OHS issued a bulletin
on the expiration of COVID waivers. This is the
bull etin that was referenced today by CHS
counsel that was filed on October 22, 2021.

What did you do when you becane aware of
that bulletin issued by OHS days after your own
testinony?

What did you do when OHS -- counsel had
asked that of M. Lazarus, but let's hear from
you. What did you do?

A. | reached out to CHA, the Connecti cut
Hospital Association, for direction. And I
guestioned, as CHA has regular neetings wth

OHS, and they raised this issue along with
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ot hers.

One of ny -- | know they raised this issue
on one of the calls. But it was ny
under standi ng that there was no definitive
agreenment on what Rockville General should do.

Q Ckay. So since there wasn't any definitive

agreenment and were still unsure, what did you do
next ?
A. | reached out to | egal counsel.

Q GOkay. What was the outcone of reaching out
to CHA and | egal counsel? Wat did you deci de?
A. Both |l egal counsel and CHA recommended t hat
we request a determnation fromOHS, as ny
under st andi ng was that Rockville had through the
public health energency, as we already had a
determ nation, and | understood that we could
rely on. And that was inconsistent with the
bulletin, and it was uncl ear which one took
precedent.

Q Okay. So after that what did you do since
you were uncertain, wasn't clear, and

you t hought --

A W filed a CON determ nation.

Q And that was the determnation that's

al ready been referenced nunerous tines today in
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Novenber 22, 20217

A Yes.

Q And what did you do when you were waiting
nonths to hear from OHS? What did you do?

A. Well, we continued our internal planning
that had started early in the fall. W were

i npl ementing all the | ogistical aspects that are
required for re-inplenenting or reopening a
servi ce.

Q Wiat's involved in that re-inplenenting
resum ng, resunption of services?

A Well, there's a lot of work to be done.

G ven the provider retirenents and the staffing
shortages, we had a nunber of neetings, we
tracked our progress, we had site visits, we
reached out to providers, we reviewed our

physi cal plant and so forth.

This was all being done at the sane tine
that we were dedicating the significant
resources to opening the ten-bed adol escent
behavi oral health unit.

Q And when did Rockville performits first
procedure that was suspended pursuant to the
wai ver ?

A. February 16, 2022.
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Q So after you received the determ nation on
January 24th regarding OHS s position on the
suspensi on of services, what did you do next?
A, Well, | called Victoria Veltri and then
eventual ly e-mail ed her, because ny calls went
unanswered. She also did not respond to ny
e-mai |
Q GOkay. Wy did you e-nail her?

| understand you just testified because you
didn't get a response to your calls. But why
were you persistent working on nmaking sure we
were conpliant? Wat was goi ng on?
A. Well, based on our understanding of the | aw
and the OHS guidance, we still did not feel that
a CON was required, because we were not
term nating services. And we wanted to
re-inplement themafter the public health
energency and then reassess. And | wanted to
reiterate our position and give OHS a realtine
update on the hurdles in starting our nost
recent service, that ten-bed adol escent
behavorial health unit.

This was a priority for the State and for
DPH and we had been working towards putting

t hese beds into service at request of the state.
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M5. VOLPE: | have no additi onal
guestions for Ms. Weynouth. But | also
woul d |i ke the opportunity to redirect if
At t or ney Manzi one has any questi ons.

HEARI NG OFFI CER CSUKA: Ckay. That's
fine.

Ms. Manzi one, do you have anyt hi ng?

M5. MANZIONE: Yes. Yes, | do. Thank
you.

| want to make sure | have the right
docunent that | amreferring to.

CROSS EXAM NATI ON

BY Ms. MANZI ONE:

Q

> O

O

Good norni ng, M. Weynout h.
Good nor ni ng.

It's still nmorning; right?
Yes, it is.

Good nor ni ng.

Just a coupl e questi ons.

When we're tal king about the gui dance

docunent that was issued by OHS in Cctober -- |

think it was Cctober 22nd of 2021 -- you said --

you just testified that you reached out to CHA

and also to your legal counsel. |Is the |egal

counsel, is that in-house | egal counsel, or is
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t hat outsi de counsel ?

A. It's outside counsel. | spoke to Ms. Vol pe.
Q Ckay. Wen you say you reached out to CHA,
can you tell nme a little bit nore about that?

A. The Connecticut Hospital Association?

Q Yes.

Who did you reach out to? Wat happened?
How di d you reach out to then? Wy did you
reach out to thenf
A.  So the Connecticut Hospital Association
exists to support the hospitals in the
State of Connecticut, as you're well aware. And
often they connect and -- connect with el ected
officials and regul atory bodi es that provide us
i nformation that is hel pful. Know ng that they
have this data, | utilized themas a resource.
Q So was there a particular person at the
Connecti cut Hospital Association you reached out
to?

A. No, not in particular. There are several
peopl e who are involved in this process.

Q But nobody you renenber at this tinme?

A. That's correct.

Q Ckay. Do you renenber any specific

i nformation that you received fromthe

72




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hospi tal Association regarding this guidance
docunent that was issued by CHS in

Qct ober of 20217

A.  No.

Q Do you renenber asking the questions of the
Hospi tal Association saying sonething to the

ef fect of have you gotten questions from any

ot her hospitals about this?

A |I'msorry. Wat did you -- can you restate
that for me?

Q Sure.

So when you spoke to a person at the

hospital -- Connecticut Hospital Association,
did you --

A. Right.

Q ~-- did you possibly ask sonething along the

| i nes of have you heard from ot her hospitals
about this docunent that OHS issued, what have
you heard?

A. | don't recall exactly.

Q Okay. Do you recall anything fromthe
Connecticut Hospital Association where the
representative you spoke to said this is the
crazy docunent that the OHS filed or issued,

sonet hi ng al ong those |ines?
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BY

A. | have -- no.

Q Certainly the word wasn't crazy.

Ri di cul ous, unnecessary, confusing? Ws any
characterization --

A. The -- as | said, Connecticut Hospital
Associ ation exists to provide us advi ce and
support the hospitals in the

State of Connecticut.

You know, | -- | -- 1 don't recall them

usi ng those types of words, no.
Q So would the -- or did the
Connecticut Hospital Association suggest to you
that this would be an inportant docunent from
the state regul ator that you should take
seriously and foll ow?

(Pause.)
MS. MANZI ONE:
Q Maybe that's a conpound question. Let ne
break that down.

Did the person you spoke to at the
Connecticut Hospital Association say this is an
| nportant docunent that was issued by the state
regul at or ?

A. The persons that | spoke to at

Connecticut Hospital Association suggested that

74




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY

| call Conmm ssioner Veltri for clarification and
for understanding and to work together as
prof essi onal s.
Q GCkay. So you reached out to the
Hospi tal Association, | would say, short -- I'm
guessing shortly after the gui dance was issued
in Cctober of 2021. So that neant the
Hospi tal Association representative suggested
that you reach out to Executive Director Veltri
soon; is that what you're testifying to?
(Pause.)
M5. MANZI ONE:
Q I'mjust trying to understand what your
tinmeline is. Because | know that you sent an --
you said you call and you didn't get a response
to an e-mail, but that was in January of 2022,
after you received the termnation request. |'m
wondering if you tried sooner, closer intinme to
t he Oct ober guidance letter.
A So we filed the determnation, as you
recall, at that point in time in Novenber and
herd nothing for an extended period of tine
until January. And, obviously, tinme causes one
to say, you know, what -- where is our response,

what ' s happeni ng.
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| would also like to point out that I'min

regul ar contact with the

Connecticut Hospital Association. |'mactually

currently a board nenber there. So | chat with

themon a regular basis. So it's not a one tine

comruni cation. There is always regul ar updates

on what's happening | egislatively and things
that we need to be aware of as hospital
providers in the State of Connecti cut.
Q So as a board nenber -- were you a board
menber back in Novenber of 2021 --
A.  No.
Q -- of the Connecticut...

No.

Did the Connecticut Hospital Association

have board neetings, nonthly, for exanple?

A. They have -- | just becane a board nenber in

2022.

Q Okay. So what I"'mtrying to get at is was

the topic of the gui dance docunent or
regul ati ons, questions about regul ations, a
topic of discussion in front of the
Connecticut Hospital Association in the fal
20217

A. As | stated, all regulatory issues are

of
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topi cs of conversation at the
Connecticut Hospital Association all the tine.
Q GCkay. Do you recall any specific
conversation about this gui dance docunent ?
A.  No.
Q Do you recall any other hospitals receiving
t hi s gui dance docunent or telling you they
recei ved the gui dance docunent ?
A. | understood that the hospital s throughout
the State of Connecticut have received the
gui dance docunent.
Q Were they as surprised by the guidance
docunent or confused by the docunent?
M5. VOLPE: |1'mgoing to object to
t hat .
|"mgoing to object to Ms. Weynouth
testifying about the reactions of other
presi dents and executives of other hospitals
on their position to the OHS gui dance
wai ver.
M5. MANZI ONE: The reason |'m asking
this --
HEARI NG OFFI CER CSUKA: Ms. Manzi one,
was going to suggest that you try to

rephrase the question. | think it can be
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asked in a way that is not objectionable.
M5. MANZI ONE: Sure. Ckay.
BY M. MANZI ONE:
Q M. Weynouth, I"'mtrying to get at --
HEARI NG OFFI CER CSUKA: O if you want
to nove on, that's fine, too.
M. MANZI ONE:  Ri ght.
HEARI NG OFFI CER CSUKA: |t's your
choi ce.
M5. MANZIONE: | will wap this up.
BY MS. MANZI ONE:

Q I'mjust trying to get at -- | understand if
you -- | understand your testinony so far was
that you received -- let's see.

In your rebuttal testinony to our w tness,

M. Lazarus's testinony, that you have -- there
was a |l ot of confusing information around, that
It was not clear to everyone what the inpact of
t he Executive Order 12B was, and it was further
muddi ed, perhaps is one way to describe it, by
the i ssuance of this guidance docunent from OHS
that was issued in Cctober of 2021. You reached
out to legal counsel. Understandable. That's
your personal resource. |It's nakes a |ot of

sense. And you reached out to an industry
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BY

associ ati on, Connecticut Hospital Association,
who has connections and hopefully the ear of

| ots of the other hospitals and hospital

regul ators.

I"'mtrying to get at did they give you any
clarity? D d they encourage you to do any
particular actions? |'mnot sure that | got an
answer to that.

But what you did do or what the Hospital did
do was to file a determ nation request in
Cctober. So I'mwondering if in between the
gui dance docunent, the receipt of the guidance
docunent --

M5. VOLPE: Just for the record, just
for the record, there's a lot of testifying
going on right now and not a question.

So --

M5. MANZIONE: Here is the question.

V5. MANZI ONE:
Q So between Cctober of 2021 and Novenber 22nd
of 2021 did -- Ms. Weynouth, did you reach out
to OHS, by tel ephone or by e-mail, to any person
at OHS to ask for clarification?
A. No. W filed our determ nation.

Q Ckay. And after Novenber 22, 2021, when you
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filed your request for a determ nation and you
were waiting for the results, did you
communi cate the fact that you were planning and
re-inplenenting -- on re-inplenenting your
services, did you communi cate all the work that
you were doing to anyone at OHS, that you were
doing all of this work?

| saw a | ot of docunentation as part of the
rebuttal testinony -- or the rebuttal evidence
that was submtted in rebuttal to M. Lazarus's
t esti nony.

Did you communi cate that in any way?
A. So we had filed the determ nation, and we
were waiting to hear back from OHS, expecting
to, literally, daily to get comrunication that
we did not receive until nearly the end of
January.
Q So did you conmmuni cate the fact that you had
a | ot of planning about re-inplenenting your
services, that you had tracking | ogs, that you
had | ots of neetings going on, you had
recruitnment, you had site visits going on, any
and all that information that you submtted as
remenber evidence? Did you communicate that to

anybody at OHS, perhaps, as an attachnent to
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your determ nation request?
A. Perhaps you could help ne with the process
for that.

We knew the process was a letter of
determnation. |I'munfamliar with how | would
share internal docunents of plans and
I npl ementation trackers that would go on to CHS
for their review
Q So it sounds |like, no, you didn't?

A. Like | said --

Q Is that true?

A. Please help ne with the process of what |
woul d have done, other than to file a letter of
determ nation to share that information.

HEARI NG OFFI CER CSUKA: |'m just going
to direct the witness to answer
Ms. Manzione's question, rather than asking
anot her question in response.

M5. VOLPE: So | want clarity on the
guestion. W're trying to follow all of
this.

|s the question did you informally
reach out to OHS and tell them vyes, our
services are suspended? | think they knew.

It was our understanding, we | earned
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now, that you were investigating us. So,
presumably, you woul d have understood that
we were | ooking to re-inplenent and we were
engaged in this.

During this time period in question we
were wor king very cooperatively with OHS on
behavi oral health services. So if there was
any - -

HEARI NG OFFI CER CSUKA: | --

M5. VOLPE: W received no questions on
our determ nation.

You know, |'ve submtted |ots of
determnations. And if OHS has a question
on what we submt, they ask us a follow up.
They coul d have asked us.

W submtted a formal determ nation.
You coul d have asked us what are you doing
to re-inplenment suspended services? Wat
are you doi ng? Nobody ever asked us.

We just -- we hadn't heard fromyou in
nonths. And we get a decision that says if
you're going to termnate, file a CON

So yes, | think we can answer. | think
it's -- it's abundantly -- and | can have

Ms. Weynout h answer that, no, we did not
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produce trackers in our determ nation
request, nor did OHS ask us to do that. You
coul d have.

You had -- the Executive Director had
the authority to permt suspended services
prior to COVID. That was allowed all the
time, during COVID, subsequent to COVID, a
public health energency. Suspensions occur.

You could have cone to us and said,
hey, look it, you' re asking for an extension
of the waiver. | don't really feel |ike I
have authority to extend a waiver, but |
certainly have authority to allow you to
continue to suspend services.

So yes, she could have said show ne
what you're doing. Wat are you doing to
advance this?

You want to comrence February 16t h.
What are you doi ng?

So to answer your question -- answer
It -- no, we did not produce trackers, nor
were we asked for those at the tinme, which
OHS coul d have asked us for those trackers.

M5. MANZI ONE:  Ckay.

HEARI NG OFFI CER CSUKA: 1'mgoing to
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rem nd both of you that your testinony is

not anything that | can use in making ny

decision. So -- and it's not actually
testinmony at all. [It's just statenents of
counsel .

A.  So ny answer is no.
M5. MANZI ONE:  Ckay.
HEARI NG OFFI CER CSUKA: |'m sorry.
Lara, can you just state what the question
was ?
| think we got pretty far off on what
t he actual question was.
MS. MANZI ONE:  Sure.
BY M5. MANZI ONE:
Q So ny question was so after the
determ nation request of Novenber of 2021 was
filed and you were waiting for nonths for sone
ki nd of response that didn't cone right away,
did you at all comunicate with CHS that you
were planning on re-inplenenting services and
that you actually had a very robust system a
pl an, including tracking systens and pl ans and
site visits and all sorts of things going on.
A, No.

Q D d you communi cate any of that --
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BY

A.  No.
-- in any way?
kay. Thank you.
kay. So just to close this |loop, did OHS
ask you any foll owup questions to your
determ nation? Sonetinmes you'll get a letter of
conpl et eness request clarifying questions, |ike
you woul d get sonetines in a full CON
application, but sonetines you'll get themin a
determ nation request. Did you receive any of
t hose?
A.  No.
M5. MANZI ONE: Ckay. That's the end of
ny cross-exam nation. Thank you very nuch.
HEARI NG OFFI CER CSUKA: Thank you.
Ms. Vol pe, did you have any further
redirect?
M5. VOLPE: | do actually.
REDI RECT EXAM NATI ON
M5. VOLPE
Q M. Weynouth, while | did not put in the
trackers, you did put in the determnation. And
what does your determ nation -- can you read
ri ght here what --

"' m having her read fromthe determ nation
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that was submtted. It's Bates stanp 000071.
A. "Despite the noted difficulties and the
conti nued inpact of COVID 19, Rockville is
actively working to resunme services that were
tenporarily suspended pursuant to the waiver.
Resunption of services is planned on or before
the expiration date of the public health
energency on or about February 15, 2022."

Q That was an update.

If OHS required further questions or
docunentation, they had the obligation to
request --

HEARI NG OFFI CER CSUKA: Ms. Vol pe,
you're free to ask it. Don't testify on
behal f of --

M5. VOLPE: | have no further
questions. Thank you.

HEARI NG OFFI CER CSUKA: Ms. Weynout h,
have a few clarifying questions of nmy own
based on ny review of what was subm tted.

Ms. Vol pe, perhaps you can assi st her
with this.

| just wanted her to take a | ook at
Exhibit H, page 50, Bates stanp page 52.

M5. VOLPE: Yes. I'IIl pull it up.
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M5. MANZI ONE: Wi ch specific docunent
Is that, just so | -- because | have it
subdi vi ded.

HEARI NG OFFI CER CSUKA: That's their
original waiver form |It's page 3 of their
wai ver.

M5. MANZI ONE: Ckay. Thank you. Got

M5, VEYMOUTH:  Yes.

M5. VOLPE: W have it in front of us.

HEARI NG OFFI CER CSUKA:  Ckay.

So in that first paragraph it sounds
| i ke you were requesting a nunber of things
be suspended. It sounds |ike operating
roons for elective and nonel ective
surgeries, your -- specifically the G
procedure for elective nonel ective
surgeries, the pre-op area, the
post - anest hesia care unit area.

Did those all conme back online
effective February 16t h.

On February 16th or shortly thereafter.

HEARI NG OFFI CER CSUKA: So can you --
can you provide sone nore information about

that, |ike when, specifically, certain
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procedures cane back on and what were the
first days that they were perforned?
A.  Sure.
The 16th, actually, was -- they're not
spel |l ed out here by nunbers.
So procedure roons and so forth on the 16th.
And on May 10th were the surgical services.

HEARI NG OFFI CER CSUKA:  All right.
Sorry. So between February 16th and
May 10t h?

A.  Uh- huh.

HEARI NG OFFI CER CSUKA:  \What
transpired? I|I'msorry. Just in terns of
when things cane --

A.  Yeah.
The cases and procedures transpired at
Rockville during that tine.

HEARI NG OFFI CER CSUKA:  So | ooki ng at
that first paragraph of page 52 -- on
page 52 of your subm ssion --

A.  Uh- huh.

HEARI NG OFFI CER CSUKA:  |I'mjust trying
to figure out when each of those requests
that you nmade were reversed. You said they

weren't all February 16th.
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A.  Right.

HEARI NG OFFI CER CSUKA: So what was on

February 16th that restarted?
A.  Qur G procedures.

HEARI NG OFFI CER CSUKA: Ckay. It
sounds |i ke there were a nunber of other
t hi ngs that were suspended pursuant to this
wai ver. \What el se cane -- what el se was
restarted as after February 167

A. So all of those things are actually under a
title of perioperative services. And you
utilize each one of those areas as you actually
do a case. So they're not separate and
distinct. You actually do those functional
procedures as you go through the case on any
given day. So they're not, |ike, separate roons
or floors or so forth.

HEARI NG OFFI CER CSUKA:  So | think this
has been described as the suspension or the
term nation of surgical services and
procedur es.

Were there any ot her surgical services
or procedures that were suspended pursuant
to this waiver that were not restarted on

February 16t h?
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A. Ckay. So the process of re-inplenenting al
the services is a process that does take tine,
because you have to have providers to, you know,
provi de the various care functions. So as we
have providers available, we offer that service.
So the G services started on the 16th, and
as | said, others followed shortly thereafter.

HEARI NG OFFI CER CSUKA: (kay. | am
trying to understand what "shortly thereafter"
Is. Because if -- part of your argunent is
| should mtigate or | should rescind based
on the fact that you restarted everything on
February 16t h.

A.  Uh- huh.
HEARI NG OFFI CER CSUKA: But now you're
telling me that not everything restarted on
February 16t h.
AL So as | said, they are different processes.
As you go through a perioperative procedure, you
know, you have a pre-op area, a post-op area,
you have the operating area, the procedure room
Al of those all function together in providing
peri operative care for the nost part.

So what I'msaying is that we reopened that

servi ce on February 16th.
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A

HEARI NG OFFI CER CSUKA:  Ckay.

And that there were no term nation -- there

was no termnation of a service that exists

pursuant to the waiver.

HEARI NG OFFI CER CSUKA: Ckay. So
everything was technically -- and correct ne
if I"'mwong. But everything was
technically reopened on February 16, but
certain procedures didn't take place
I mredi atel y, because it was dependent upon
the availability of different doctors and
things of that nature; is that correct?

Yes.

HEARI NG OFFI CER CSUKA:  kay. |I'm
sorry to have bel abored that. | just wasn't
qui t e under st andi ng what was goi ng on,
because it -- in a nunber of spots it said
that RGH has resuned certain services as of
February 16th. But there were pl aces --
actually, pretty nmuch every tine that was
referenced, it said certain services,
certain services. It didn't say al
servi ces.

But what you're telling ne is that al

services resuned effective February 16t h,
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A

It's just that sone of themdidn't begin
t aki ng place on February 16t h?
Correct.

HEARI NG OFFI CER CSUKA: kay.

Anot her question -- and certainly
M chel e and Ms. Manzione if you have any
questions in follow up to anything that |I'm
asking, |I'mhappy to open up the floor to
you to clarify anything, as well.

So in your rebuttal that was submtted
a couple days ago it seened like the first
neeting that took place -- or at |east the
first docunent that was produced that
suggested a neeting took place that planning
was -- was under -- was being -- okay. Let
me back up. |'msorry.

So the first docunent that | saw in
your rebuttal that showed that a neeting
t ook place where you were planning to
restart these services was October 26, 2021.
It looks like it was Bates nunmber 140.

To your -- to the best of your
knowl edge, was that the first date that this
pl anning to resunme services began.

So it's the first docunented date when it
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appears on an agenda or a tracking docunent.
But those kind of conversations go on, on a
regul ar basis here at ECHN.

HEARI NG OFFI CER CSUKA: Ckay. That's
what | was getting at. | wasn't sure if
there was anything before that date or not.
So thank you for answering that.

The | ast question | had for you was
on -- Ms. Vol pe brought it up with
M. Lazarus. It's Exhibit H It's your
exhibit. Bates nunber 76. So that is --

M5. MANZI ONE: Wi ch docunent is that,
just so --

HEARI NG OFFI CER CSUKA: That's OHS' s
deci sion on Rockville General's
det erm nati on request.

M5. MANZIONE: Ckay. So it's their
Exhibit 6. Okay.

HEARI NG OFFI CER CSUKA: Yes. It's
page - -

M5. MANZIONE: | got it.

HEARI NG OFFI CER CSUKA: -- 3 of that.

M5. MANZI ONE: COkay. The January 24th
docunment. Ckay.

HEARI NG OFFI CER CSUKA:  So | am again,
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going to focus on that |ast sentence of
page 76. Do you see where |'m | ooking?
Yes.

HEARI NG OFFI CER CSUKA: Do you -- in
your mnd, is there a difference between
formal term nation and term nation?

No.

HEARI NG OFFI CER CSUKA: (Ckay. That was
my only question on that.

Ms. Vol pe, did you have any questions
that you wanted to ask your w tness based on
nmy questi oni ng?

M5. VOLPE: No. Nor do I think anyone
el se should. But no, | do not.

HEARI NG OFFI CER CSUKA: Ckay. So |

think we are going to -- actually, one other
question -- I'msorry -- M. Wynouth, about
your background.

Do you have any formal |egal training
or education?

No.

HEARI NG OFFI CER CSUKA: Ckay. Thank

you.

| do have a couple questions for --

actually, | have one question for the
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attorneys.

|'"mgoing to pose it and then I am
goi ng to suggest that we take maybe a
ten-m nute break before we do final
argunents, closing argunents.

The question is, is there alimt to
whi ch assessed penalties | can mtigate or
wai ve?

So if | determne that it was proper
for the civil penalty to have been assessed,
can | mtigate or waive it anyway, or aml
conpelled to let the civil penalty stand?

So I"'mjust curious. | would like to
hear from both of you on that question when
we cone back. And afterwards we can do
cl osing argunents. Does that sound okay?

M5. VOLPE: (kay.

M5. MANZI ONE: Can you repeat -- |'m
sorry. | just want to nmake sure |
understand. Wuld you repeat that question,
pl ease?

HEARI NG OFFI CER CSUKA: | guess it was
two parts.

The first one is, is therealimt to

whi ch assessed penalties | can mtigate or
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wal ve.

And the second conponent is if |

determ ne that it was proper for the civil

penalty to have been assessed under

Section 19A-653, can | mtigate it or waive

It anyway, or am | conpelled to |et

civil penalty stand?

t he

M5. VOLPE: We'Il be prepared to

address that after the break.
HEARI NG OFFI CER CSUKA: (kay.

you.

Certainly if you feel as though you'd

Thank

like to address it in witing, as well,

that's fine. |It's sort of an infornal
questi on.

M5. MANZIONE: If you have it in
witing, | would love if you could put it in
witing, either on screen or in a chat or
e-mail it to us.

HEARI NG OFFI CER CSUKA:  Sur e.

M5. MANZIONE: | just want to make sure
| get it right. |It's kind of conplicated.

HEARI NG OFFI CER CSUKA: | will e-nail
it to both of you.

Let's, | guess, conme back at 12:15. So
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that will give us 15 mnutes. Does that
sound okay.

M5. VOLPE: That works for us. Thank
you.

M5. MANZI ONE: Thank you.

HEARI NG OFFI CER CSUKA:  All right. So
we are going to pause the video for
15 mnutes and we'll come back at 12:15.
Thank you.

(A recess was taken from
12:01 p.m to 12:16 p.m)

HEARI NG OFFI CER CSUKA: So we're goi ng
to proceed in the sane order as we have
been.

Since the burden is on CHS, |'m going
to ask that Ms. Manzi one answers or responds
to that question or questions that | sent
you by e-nmail.

Did you both receive those, the e-mail ?

M5. MANZI ONE:  Yes.

M5. VOLPE: | haven't checked ny
e-mail, but | heard -- | heard your question
and wote it down during the proceeding.

M5. MANZI ONE:  Yes.

M5. VOLPE: So we're prepared to answer
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HEARI NG OFFI CER CSUKA: Ckay. Thank
you.

Ms. Manzi one, you can proceed.

M5. MANZI ONE: Sure. Thank you.

So you had two questions. The first
one is there alimt to which assessed
penal ties you can mtigate or waive.

So under Section 19a-653, | do not
believe there is alimt to which assessed
penal ties you can mtigate or waive.

The applicable section is 19a-653
subsection C. In the mddle -- actually
close to the end of the section it says,
"The Ofice of Health Strategy may mtigate
or wai ve the penalty upon such terns and
conditions as, inits discretion, it deens
proper or necessary upon consideration of
any extenuating factors or circunstances."

So | think that you have a | ot of
di scretion to do as you see fit based on
what ever you think is appropriate.

HEARI NG OFFI CER CSUKA:  Ckay.

M5. MANZIONE: If you determne that it

I's proper for the civil penalty to have been

98




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

assessed can you mtigate it or waive it
anyway or are you conpelled to let the civil
penalty stand?

No. | think you can mtigate it.
think you can waive it.

And | do recall, fromny earlier
research on hearings on civil penalty, that
In the past hearing officers had conducted
t hese ki nds of proceedings and, after taking
testinony, had decided to waive the fines or
the penalties that had been inposed in nore
than one case. So | think that there's
precedent for that.

| don't have those cases handy, but |'m
sure | can find themif that is sonething
you woul d |ike.

And, simlarly -- you didn't ask this
guestion. But if you choose to keep the
penalty inposed and if the Respondent is
not -- doesn't agree with that or is unhappy
wth that, they have the right to go for an
appeal directly to the Judicial District of
New Britain.

HEARI NG OFFI CER CSUKA: kay.

Ms. Vol pe, | assune you're not going to be
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I nconsi stent with OHS s position, but |l

| et you speak on the questions, as well, if
you' d |ike.

M5. VOLPE: | would. Thank you.

No. | absolutely agree that you have

conpl ete discretion to rescind or waive the
penalties. And the statute says so right in
It that you could mtigate or waive
penalties on the terns and conditions in
your discretion you deem proper or

necessary. That's, you know, right in the
statute. There absolutely is precedent for
you to do that, to waive any and al
penal ti es.

In fact, I know we filed hundreds of
docunents, so it's hard to have things junp
out. But we cited precedent for you on
Bates stanp 36. |It's Docket Nunber 12-31797.
That is also precedent allow ng you to
conpl etely waive and rescind the penalties.

Al so, as part of our legal brief that
was filed in this proceeding on
Bates stanp 25, we stated, "OHS is
explicitly permtted under law to mtigate

or wai ve the penalty upon such terns and
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conditions in its discretion it deens proper
or necessary based upon facts and
ci rcunst ances. "

And we cite the statute which gives you
that authority.

And we also go on to state that if a
gl obal pandem c, a nationw de health care
wor ker shortage, and a statew de pediatric
behavi oral health crisis are not extenuating
factors or circunstances for a snall
community hospital like Rockville, it's
really i nconprehensible what qualifies if
t hose don't.

So yes, we agree that you have ful
authority to take that action.

HEARI NG OFFI CER CSUKA: (Ckay. Thank
you, Ms. Vol pe.

So now we can nove on to cl osing
argunents. |'mgoing to start with
Ms. Manzione for the Petitioner. Do you
have a cl osing argunent that you'd like to
present ?

M5. MANZIONE: Yes, | do. And it wll

be relatively brief. So | wll go ahead and

junmp in.
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To stay with ny thene, rules --

HEARI NG OFFI CER CSUKA: |'msorry to
I nterrupt.

Even though this was schedul ed for two
hours, we are free to go over that. So
don't feel as though you have to be brief.
Simlarly, Ms. Volpe don't feel like you to
be brief either.

M5. VOLPE: | appreciate that.

M5. MANZI ONE: Thank you. | didn't
realize we were scheduled for two hours. |
was thinking it would be an hour total and
here we are at two and a half hours. So --
anyway.

Ckay. I|I'mgoing to go ahead and start
nmy cl osing argunent, then.

kay. So rules are rules. Everyone
has been told that at sonme point. W know
we are expected to follow the rules. W are
expected to know what the rules are, even
when the rules are conplicated. Especially
in aregulated industry like health care, we
all have to follow the rules.

You can't nmake up your own rules. You

can't say you relied on a different
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interpretation. |t doesn't natter that you
argued in a different proceeding that the
public health energency was the trigger for
t he CON wai ver expiring.

| f the Governor makes the rules, the
Governor can change the rul es.

Rockvill e General Hospital thinks they
know best. Rockville General Hospital think
they should interpret the rules made by the
Gover nor .

Executive Oder 12B didn't nmean what
t he executive branch of the governnent says
It nmeans. It should nean what a private
for-profit hospital says it neans.

In July 2021, the Governor said that
the Executive Director of OHS s authority to
grant CON wai vers expired.

Rockvill e General Hospital didn't listen or
follow that rule.

I n October 2021, the
Ofice of Health Strategy told
Rockvill e General Hospital what the rule
meant. And, once again, Rockville CGeneral Hospital
didn't followthe rule willfully.

The O fice of Health Strategy said
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Rockvill e General Hospital should be back
at, quote, pre-waiver status, end quote, by
now, and Rockville General Hospital didn't
agree. It didn't follow the rule.

Rockvill e General Hospital kept its
surgery services closed when it should have
opened them Rockville General Hospital
broke the rule.

I n Novenber 2021, Rockville General Hospital
filed their determ nation arguing that they
didn't need to file a CO\

Rockvill e General Hospital wllfully
kept its surgery services closed when it had
been repeatedly told it should have
restarted them

I n January 2022, OHS issued a deci sion
on the determ nation that
Rockvill e General Hospital should file a CON
or start the services, which were still
closed. RGH wllfully continued to keep its
surgery services cl osed.

Finally, when they didn't receive the
answer they wanted fromthe determ nation,
the CEO of Rockville General Hospital tried

a different approach by sending an e-nmail
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directly to the Executive Director of OHS
pl eadi ng, again, to extend the waiver. The
CEO was still under the inpression that the
rules didn't apply to her or the
Rockvill e General Hospital. The OHS
Executive Director did not reply to this
e-mai | nessage.
A civil penalty is another type of
rule. It is a consequence for breaking
rules. In this case, Rockville General Hospital
broke the rules by not resum ng energency
servi ces by Cctober 2021 or by not
requesting a CON to term nate surgery
services once the authority of the
Executive O der ended.
Even t hough Rockville General Hospital
st opped breaking the rul es when they
restarted surgery services on February 16, 2022,
they still nust pay the consequences for
breaking the rules. And that costs $1,000 a
day from October 22, 2021, to February 16, 2022,
for a total of $118,000. That's what you
get when you break the rules. And this
tribunal has the power to enforce the rules.

Thank you.
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HEARI NG OFFI CER CSUKA:  Thank you,
Ms. Manzi one.

Ms. Vol pe, do you have any -- would you
li ke to nmake a cl osing argunent or a cl osing
st at enent ?

M5. VOLPE: Yes, | would. Yes, |
woul d.

So there's been a |ot of talk about the
rules. Okay?

The rules are the statutes. The rules
have to apply when you want to i npose a
civil on a hospital.

To i npose a civil against the hospital
you have to prove -- you, OHS, has the
burden of proof -- you have to prove that we
failed to file a CON and that we term nated
a service and that we willfully did not file
a CON, that we were | ooking to usurp the CON
st at ut es.

Agai n, you have not net your burden.
One, because we didn't term nate a service.
So the statue doesn't even get invoked.

Two, we certainly didn't act willfully.
We followed your rules, OHS s rules, which,

by the way, we have hundreds of pages where
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your rul es were changing, sonetinmes hourly
and daily.

Admttedly, we were dealing with a
gl obal crisis on the Pandemc. So do we
gi ve you sone | eeway in your constant
changi ng of gui dance? Yes.

But we expect the courtesy, as well.
We followed the rules.

Your rules are apply for a waiver. W
applied for a waiver.

Your waiver said if you' re going to
term nate, cone back to us.

It said your waiver is in place through
the public health energency.

Fol | ow ng your rules, marching al ong,
you knew what our intent was. You
under st ood what our intent was.

Intent is very inportant under the
civil penalty statutes. You can't inpose a
civil penalty against us if we understood
that we were in conpliance.

And it was reasonable for Rockville to
believe they were in conpliance, because,
based on your words, it said we had through

the public health energency.
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Al so, based on your words, it said that
we would only be required to file a CON if
we term nated a service.

And | want to speak to --

Hearing O ficer, you know, your question on
what does -- do we -- did Ms. Weynouth
understand the distinction between a fornal
and a term-- a formal term nation.

No. As a layman, we all know you
either termnate or you don't.

As a hospital executive, you're
provi di ng services, either you're providing
services or you're not. They're
termnating. | think there's a plain

readi ng and understanding of a term nation.

But then | ask why does OHS -- if we're
tal ki ng about words -- and words are so
I nportant -- why do they reference formal

termnation? |s there such a thing as an
informal termnation? No. | think the
di stinction is in suspension.

There's lots of precedent before OHS
dealing with suspension of services.

So when you said formally term nate,

per haps you' re making a distinction between
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a suspension versus a termnation, a
formal -- you used the word pernanent
term nati on.

Again, in decisions we got fromyou on
t hese very issues, again, permanent. That
nmeans not to ever be brought back online.
Total Il y distinguishable from suspensi on.

So | do think, |ike we've been talking
about, the words matter. Yes.

But what does matter is the law. And
what is the lawrelated to a civil penalty?

You, COHS, have the burden of proof to
show two things, neither of which you' ve
shown; (1) that there was a term nation of
service, and we had to file a CON; and
(2) that we just willy-nilly went about our
busi ness trying to usurp the CON statutes
and not conply.

So when you apply the facts in this
case to the law, which OHS is required to
do, they don't support the inposition of a
civil penalty against Rockville. There was
no termnation of service, and there was
absolutely nothing done willfully.

OHS carries the burden of proof in a
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civil penalty proceedi ng, and OHS has not
met its burden.

Rockville did not term nate the
service, let alone formally or permanently.
Agai n, using your words. They were
suspended during a once-in-a-lifetinme gl obal
pandemic. Wthout termnation, there is no
violation of CON statutes, because that's
when they get invoked, if you're going to
term nate.

In addition, OHS has the burden and
must prove that Rockville willfully failed
to file a needed CON

In my opening statenent | detailed for
you what constitutes wllful failure, and
this nost definitely has not been
est abl i shed by OHS.

It is what is the intent of the person.
And Ms. Way testified on a nunber of
occasi ons what their understandi ng was, how
t hey were proceeding, and there was no
willful intent to invade the CON process.
There's been no malice or intent to deceive
OHS.

Ms. Weynout h has represented under oath
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on nunerous occasions and made nultiple
representations to the Ofice of Health Strategy
t hat her understanding was that Rockville

had t hrough the public health enmergency to
re-inplement services on February 16th.

Not hi ng, no decision that OHS sent to
Rockvill e tal ked anything about -- it all
specifically said you need a CONif you're
going to permanently and formally term nate
servi ces.

Rockvill e has shown how it's inpossible
for OHS to neet its burden, because none of
the statutory elenents exist that are
legally required for OHS to i npose civi
penal ti es agai nst Rockville.

OHS has failed to present any evidence
that Rockville violated CON statute.

We respectfully request that you
rescind the penalty, which you have ful
authority to do.

Thank you.

HEARI NG OFFI CER CSUKA: Thank you,

Ms. Vol pe.
There was one other thing that | wanted

to bring up to both of you.
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There was the fact that -- M. Vol pe,
you filed a legal brief -- actually, |
believe you raised this earlier on in the
heari ng.

You had filed a legal brief in
connection with your pre-filed testinony.

Ms. Manzi one, you did not.

But regardless of that fact, | was
curious if either of you wanted to file a
post-hearing legal brief, as well?

Ms. Manzi one, would you |ike an
opportunity to do that?

And then, Ms. Volpe, I will ask you, as
wel | .

M5. VOLPE: Well, | nean, if -- ["1l]
| eave it up to Lara.

HEARI NG OFFI CER CSUKA: (kay.

M5. VOLPE: But | will say this. That
we don't -- we don't intend to file a
post-hearing brief. However, if OHS elects
to file a post-hearing brief, we would al so
i ke the opportunity to file a post-hearing
brief.

HEARI NG OFFI CER CSUKA:  Not ed.

Ms. Manzione, do you have a position on
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t hat ?

M5. MANZIONE: Sorry. | was speaking,
but, apparently, | was speaking into the
mut e butt on.

If it would be hel pful for the hearing
officer for me to submt a post-hearing
brief, I would be happy to do so.

HEARI NG OFFI CER CSUKA: | don't think
It would be, honestly.

So ny suggestion would be that neither
of you file them | don't think it's
necessary. | don't want either of you to do
unnecessary worKk.

M5. MANZI ONE:  Ckay.

M5. VOLPE: That works for us.

M5. MANZI ONE: Fair enough.

HEARI NG OFFI CER CSUKA:  |'m sorry?

M5. VOLPE: | said that works for us.

HEARI NG OFFI CER CSUKA: Ckay. Thank
you.

M5. VOLPE: So it standards that there
wi Il be no post-hearing briefs?

HEARI NG OFFI CER CSUKA: Correct.

M5. VOLPE: (kay.

HEARI NG OFFI CER CSUKA: Are there any
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ot her | oose ends that either of you wanted
to address at this tinme?

M5. VOLPE: | have a | oose end.

| don't think it's a | oose end, per se,
but I was waiting to hear whether or not
post-hearing briefs were going to be
subm tted.

Hearing that post-hearing briefs wll
not be submtted, we respectfully request
that this proceeding be closed and the
record be closed and that there be no
additional filings so that the record could
be closed at the conclusion of this hearing
t oday.

HEARI NG OFFI CER CSUKA: That was goi ng
to be ny plan, to adjourn the hearing and
cl ose the record.

M5. VOLPE: Al right. Thank you.

HEARI NG OFFI CER CSUKA: So we are

t hi nking ali ke.

M5. MANZIONE: | support that idea, as
wel | .

HEARI NG OFFI CER CSUKA: Okay. So with
all of that said, | think we're all set and

we can close -- we can adjourn the hearing
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and cl ose the record.

Thank you both and thank you to your
W tnesses. It was very hel pful. |
appreci ate your tine.

M5. VOLPE: Thank you. | appreciate
your tine.

M5. MANZI ONE: Thank you.

(The hearing concl uded

at approxinmately 12:37 p.m)
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CERTI FI CATE

|, Tina M Davis, Registered
Pr of essi onal Reporter, do hereby certify
that the foregoing testinony is a true and
accurate transcription of ny stenographic
notes to the best of ny know edge and

ability.

W TNESS MY HAND, this 7th day of
June 2022.

Sz 7 Eedbo

Tina M Davis, Court Reporter
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 01                    (The hearing commenced

 02                  at approximately 10:01 a.m.)

 03               HEARING OFFICER CSUKA:  Is everyone

 04         here?

 05               Let's see.

 06               Lara Manzione for OHS.

 07               It also looks like Deborah Weymouth.

 08         And I cannot see who is beside her without

 09         expanding my screen.

 10               Is Michele Volpe on the call?

 11               MS. VOLPE:  Yes, I am.  Thank you.

 12               HEARING OFFICER CSUKA:  So you're

 13         beside Deb?

 14               MS. VOLPE:  Correct.

 15               HEARING OFFICER CSUKA:  All right.

 16         Good morning everyone.

 17               This hearing before the Connecticut

 18         Office of Health Strategy is identified by

 19         Docket Number 22-32516-CON pursuant to

 20         Section 19a-653 of the

 21         Connecticut General Statutes.

 22               The Petitioner in this matter, the

 23         Connecticut Office of Health Strategy,

 24         issued a notice of civil penalty in the

 25         amount of $118,000 to the Respondent

�0006

 01         Prospect Rockville Hospital, Inc. d/b/a

 02         Rockville General Hospital, relating to its

 03         alleged failure to seek Certificate of Need

 04         Approval under Connecticut General Statute

 05         Section 19a-63(a) for the termination of

 06         surgical and procedural services.

 07               Thereafter, the Respondent requested a

 08         hearing to contest the imposition of the

 09         civil penalty and OHS issued a notice of

 10         hearing.

 11               Today is May 18, 2022.  My name is

 12         Daniel Csuka.  Executive Director Vicki

 13         Veltri designated me to be hearing officer,

 14         and I will be issuing the final order in

 15         this matter.

 16               Also present on behalf of the Agency

 17         today is Jessica Rival.  She's a health care

 18         analyst, who may be assisting me today as

 19         needed.

 20               There are also several other members of

 21         OHS who are also present, and they'll

 22         introduce themselves later on in this video.

 23               Public Act number 22-3 authorizes an

 24         agency to hold a public hearing by means of

 25         electronic equipment in accordance with the

�0007

 01         Public Act.

 02               Any person who participates orally and

 03         in electronic meeting shall make a good

 04         faith effort to state his or her name and

 05         title at the outset of each occasion that

 06         the person participates orally.  I note that

 07         there are a number of people present for

 08         this hearing today.  I ask that all members

 09         of the public please mute the device that

 10         they are using to access the hearing AND

 11         silence any additional devices that are

 12         around them.

 13               This public hearing is held pursuant to

 14         Connecticut General Statute Section 19a-653

 15         and will be conducted under the provisions

 16         of Chapter 54 of the General Statutes.

 17               The Certificate of Need process is a

 18         regulatory process.  And as such, the

 19         highest level of respect will be accorded to

 20         the Petitioner, the Respondent, and other

 21         OHS staff.

 22               Our priority is the integrity and

 23         transparency of this process.  Accordingly,

 24         the decorum must be maintained by all

 25         present during these proceedings.

�0008

 01               This hearing will be transcribed and

 02         recorded, and the video will also be made

 03         available on the OHS website and its YouTube

 04         account.

 05               All documents related to this hearing

 06         that have been or will be submitted to the

 07         OHS are available for review through our

 08         electronic CON portal, which is accessible

 09         on OHS's website.

 10               Although this hearing is open to the

 11         public, as mentioned in the agenda for

 12         today's hearing, only the Petitioner, the

 13         Respondent, OHS, and their respective

 14         representatives will be making comments,

 15         presenting witnesses, and presenting

 16         evidence.

 17               Accordingly, the chat feature for this

 18         Zoom call has been disabled.

 19               As this hearing is being held

 20         virtually, we ask that anyone speaking, to

 21         the extent possible, also enable the use of

 22         their video cameras when speaking during the

 23         proceedings.  In addition, anyone who is not

 24         speaking shall mute their electronic

 25         devices.

�0009

 01               Lastly, as Zoom hopefully notified you

 02         in the course of entering this meeting, I

 03         wish to point out that by appearing on

 04         camera in this virtual hearing you are

 05         consenting to being filmed.  If you wish to

 06         revoke your consent, please do so at this

 07         time.

 08               Moving on.  The CON portal contains the

 09         table of record as of yesterday afternoon.

 10         As of this morning, exhibits were identified

 11         from A to R.  Does either party have any

 12         objection to these being entered into the

 13         record as full exhibits?

 14               MS. VOLPE:  Michele Volpe for

 15         Respondent, Rockville Hospital, I have no

 16         objection to the table of contents, the

 17         table of record.

 18               HEARING OFFICER CSUKA:  Thank you

 19         Ms. Volpe.

 20               Ms. Manzione, do you have any

 21         objection?

 22               MS. MANZIONE:  No objection.

 23               HEARING OFFICER CSUKA:  Thank you.

 24               In accordance with Connecticut General

 25         Statutes --
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 01               MS. MANZIONE:  We can't see -- it might

 02         just be me, but I don't think we can see

 03         your image.

 04               HEARING OFFICER CSUKA:   Is anyone else

 05         having difficulty seeing me?

 06               MR. LAZARUS:  I can see Dan.

 07               MR. WANG:  I can see you, as well.

 08               MS. MANZIONE:  It must just be me.

 09         Sorry.

 10               HEARING OFFICER CSUKA:  In accordance

 11         with Connecticut General Statutes

 12         Section 4-178, the parties are hereby

 13         noticed that I may take administrative

 14         notice of the following documents: the

 15         Statewide Health Care Facilities Services

 16         Plan, the Facilities and Services Inventory,

 17         the OHS Acute Care Hospital Discharge

 18         Database, the Hospital Reporting System

 19         (HRS), Financial and Utilization Data, and

 20         the All Payer Claims Database Claims Data.

 21               I am taking administrative notice of

 22         the following OHS dockets, which were

 23         referred to in various places throughout the

 24         participants' submissions to OHS.  They are

 25         Docket Number 20-32361-CONW.  That is the
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 01         docket relating to

 02         Rockville General Hospital's request for

 03         waiver at the start of COVID, Docket Number

 04         20-32405-CON.  That is the termination -- or

 05         the application for termination of

 06         Rockville's license and consolidation with

 07         Manchester Memorial Hospital.  And the third

 08         one is Docket Number 21-32508-DTR.  That is

 09         the determination request in which Rockville

 10         sought an extension of its public waiver,

 11         among other things.

 12               I may also take administrative notice

 13         of other existing OHS dockets, whether

 14         currently pending or not, and prior OHS

 15         final divisions, proposed final decisions,

 16         decisions and agreed settlements which may

 17         be relevant to this matter.

 18               At this time I would like to ask

 19         Ms. Rival, my assistant, if there are any

 20         other exhibits that she is aware of that

 21         need to be added to the record this morning.

 22               MS. RIVAL:  No, none that I'm aware of.

 23               HEARING OFFICER CSUKA:  Okay.  Thank

 24         you.

 25               I also wanted to point out that in
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 01         addition to this piece of paper in front of

 02         me and the laptop that I'm working from I

 03         also have another laptop here, as well as

 04         another monitor.  So if you see me looking

 05         over in that direction, it is not that I am

 06         not paying attention to you, I definitely

 07         am, it's just that I am looking in the other

 08         direction at something for some particular

 09         reason.

 10               So I'm going to start with counsel for

 11         the Petitioner, that's OHS.  Can you please

 12         identify yourself for the record.

 13               Ms. Manzione, I believe you are muted.

 14               MS. MANZIONE:  Good morning.  I have

 15         unmuted myself.  It's a good start to the

 16         day.

 17               Okay.  I am Lara Manzione.  I represent

 18         the Petitioner,

 19         The Office of Health Strategy.

 20               HEARING OFFICER CSUKA:  Would you mind

 21         spelling your name, if you don't mind.

 22               MS. MANZIONE:  Sure.  I'll spell both

 23         names.  Lara is L-a-r-a.  Manzione is

 24         M-a-n-z-i-o-n-e.

 25               HEARING OFFICER CSUKA:  Thank you.

�0013

 01               I believe I cut you off.  I'm sorry.

 02         Were you planning to say something else?

 03               MS. MANZIONE:  No.  I was going to say

 04         if it pleases the court, I would start with

 05         my opening statement.

 06               HEARING OFFICER CSUKA:  We will get to

 07         that.  There are a few other things that I

 08         wanted to iron out first.

 09               MS. MANZIONE:  Okay.

 10               HEARING OFFICER CSUKA:  I did want to

 11         have counsel for the Respondent identify

 12         herself, as well.

 13               MS. VOLPE:  Sure.  Thank you, Hearing

 14         Officer Csuka.

 15               My name is Michele with V-o-l-p-e.  I'm

 16         legal counsel for Rockville General Hospital.

 17               HEARING OFFICER CSUKA:  Thank you.  Do

 18         either of you have any additional exhibits

 19         that you would like to enter into the record

 20         at this time?

 21               MS. MANZIONE:  No, I do not.

 22               MS. VOLPE:  No.

 23               HEARING OFFICER CSUKA:  Okay.  Thank

 24         you.

 25               Are there any other documents or
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 01         dockets that you would like me to take

 02         administrative notice of at this time?

 03         Certainly if they come up in the course of

 04         testimony or in other places in the hearing,

 05         you can ask that I take notice of those at

 06         that time, as well.

 07               MS. VOLPE:  Yes.

 08               For purposes of the record, as part of

 09         our brief and pre-filed testimony we have

 10         reference to numerous executive orders of

 11         the governor, as well as various OHS

 12         guidance and rulings and forms.

 13               So it's our understanding that since

 14         those are exhibits and part of our filings,

 15         that those are, obviously, in the record.

 16         And to the extent we reference them in our

 17         statements, we will direct you to the

 18         relevant numbers.  Our understanding is

 19         those are all part of the record, as well.

 20               HEARING OFFICER CSUKA:  That's correct.

 21         That's why I didn't mention those earlier.

 22               But in the event there is something

 23         else that has been left out, feel free to

 24         bring that up and I'm happy to take notice

 25         of it, as well.
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 01               MS. VOLPE:  Very good.  Thank you.

 02               HEARING OFFICER CSUKA:  Ms. Manzione,

 03         anything?

 04               MS. MANZIONE:  No.

 05               HEARING OFFICER CSUKA:  Thank you.

 06               MS. MANZIONE:  I think we are

 07         officially administratively noticed.

 08         Everything was in the record.

 09               HEARING OFFICER CSUKA:  So we haven't

 10         done one of these hearings in quite some

 11         time.  This also is my first hearing as

 12         hearing officer for OHS.  We are bound to

 13         encounter some bumps here and there, but we

 14         will do our best to get through them.

 15               So we're going to proceed in the order

 16         established in the revised agenda for

 17         today's hearing.

 18               Are there any other housekeeping

 19         matters or procedural issues that either of

 20         you would like to bring up at this time?

 21               MS. VOLPE:  None from Respondent.

 22         Thank you.

 23               HEARING OFFICER CSUKA:  Ms. Manzione,

 24         anything?

 25               MS. MANZIONE:  No.  I think at the end
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 01         of closing arguments maybe we can talk about

 02         if there's any need for further briefs.

 03               HEARING OFFICER CSUKA:  Okay.

 04               I am happy to discuss those afterwards.

 05               So with that in mind, I guess we will

 06         proceed to Petitioner's opening statement.

 07               I give you the floor, Ms. Manzione.

 08               MS. MANZIONE:  Thank you.

 09               Okay.  Good morning.  Good morning

 10         Hearing Officer Csuka, Attorney Volpe,

 11         representatives of Rockville General

 12         Hospital and the Office of Health Strategy,

 13         members of the health care community and

 14         other interested parties.

 15               My name is Lara Manzione, and I

 16         represent the Office of Health Strategy.

 17               Today's case is all about following the

 18         rules.  It's about who makes the rules and

 19         who has to follow the rules.  It's also

 20         about how we interpret the words that are

 21         used in rules.

 22               In today's case the main rules we are

 23         interested in are statutes, which are rules

 24         made by the Connecticut General Assembly.

 25               One rule is Connecticut General Statute
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 01         Section 19a-638(a)(5).  This rule requires

 02         that a Certificate of Need, or a CON, must

 03         be issued in order to terminate in-patient

 04         or out-patient services offered by a

 05         hospital.

 06               The other related rule, is Connecticut

 07         General Statute 19a-653.  It states that if

 08         a health care facility or institution that

 09         is required to file a CON under

 10         Section 19a-638 willfully fails to seek CON

 11         approval for any of the activities in

 12         19a-638, they shall be subject to a civil

 13         penalty of up to $1,000 a day for each day

 14         such health care facility or institution

 15         conducts any of the described activities

 16         without Certificate of Need approval, as

 17         required by Section 19a-638.

 18               The evidence presented today will show

 19         that Rockville General Hospital broke these

 20         rules and Rockville General Hospital knew

 21         that they broke the rules and broke them

 22         willfully and that they don't think the

 23         penalty for breaking the rules should apply

 24         to them.

 25               Health care is a very regulated
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 01         industry.  That's why hospitals and the

 02         agencies that regulate them need so many

 03         lawyers, like me and like Ms. Volpe, my

 04         opposing counsel.  It's our job to interpret

 05         the many rules and regulations that apply,

 06         whether from the Federal Government about

 07         things like Medicare and Medicaid, or from

 08         the state legislature, like the

 09         Certificate of Need laws.

 10               During the time period at issue the

 11         evidence will show that the governor issued

 12         a series of rules of his own.  His rules are

 13         called the executive orders, and they were

 14         extraordinary measures taken to address the

 15         nascent pandemic.

 16               One of his early ones, Executive Order

 17         7b was issued on March 14, 2020 and, among

 18         other things, gave the Executive Director of

 19         the Office of Health Strategy the authority

 20         to waive provisions of statutory and

 21         regulatory requirements to ensure adequate

 22         health care resources and facilities were

 23         available to respond to the COVID-19

 24         Pandemic.

 25               The executive director followed that
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 01         order and created CON waiver requests for

 02         hospitals and institutions so they could

 03         rework their facilities quickly to help

 04         better align resources to treat the growing

 05         number of people with infections.

 06               The evidence will show that on

 07         March 24, 2021, Rockville General Hospital

 08         sought a CON waiver to close its operating

 09         rooms in the gastroenterology surgery unit,

 10         the pre-op and post-anesthesia care unit,

 11         PACU, areas and to repurpose these spaces to

 12         treat COVID patients.

 13               The following day, March 25, 2021, OHS

 14         approved the CON waiver for

 15         Rockville General Hospital to do so.

 16               The CON waiver stated that once the

 17         Pandemic was over they would have to apply

 18         for a full CON if they wish to permanently

 19         terminate any services.

 20               The evidence will show that

 21         approximately one year later a new rule,

 22         Executive Order 12B, was issued by the

 23         Governor that rescinded the wide authority

 24         granted to the OHS Executive Director,

 25         effective as of June 30, 2021.
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 01               The evidence will also show that OHS

 02         issued a guidance document explaining the

 03         rules a few months later on October 22, 2021,

 04         clarifying that all hospitals upon waiver

 05         should be back to pre-waiver conditions.

 06         Continued suspension would constitute a

 07         violation of CON statutes and regulations.

 08               The evidence will further show that

 09         even though Rockville General Hospital

 10         received this explicit notice of the rules

 11         directly from the OHS that they should be

 12         back to pre-waiver conditions,

 13         Rockville General Hospital chose to

 14         willfully ignore that guidance and break

 15         that rule.  Rockville General Hospital did

 16         not reconfigure and restart its

 17         gastroenterology surgery and procedure

 18         services, which it closed in March 2020 and

 19         for which it received a CON waiver.

 20         Therefore, on October 22, 2021, OHS started

 21         to assess a civil penalty of $1,000 a day.

 22               The evidence will show that one month

 23         after they received the explicit guidance

 24         from OHS saying that they should be back to

 25         pre-waiver conditions, RGH filed a
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 01         determination with OHS, because they

 02         believed no CON is required to extend the

 03         waiver through the PHE, the public health

 04         emergency.

 05               Rockville General Hospital showed, once

 06         again, that they did not want to follow the

 07         rules given in the Executive Order 12B or in

 08         the latter guidance provided by OHS.

 09               On January 24, 2022, OHS issued a

 10         determination stating that a CON is required

 11         to terminate a service and RGH,

 12         Rockville General Hospital, cannot do so

 13         without approval in advance.

 14               This was another decision, another rule

 15         that RGH. didn't like.  And the evidence

 16         will show that the following day, the CEO of

 17         Rockville General Hospital tried a new

 18         tactic, a personal e-mail to the

 19         Executive Director of OHS asking again to

 20         change the rules.  The Executive Director of

 21         OHS did not respond to her request.

 22               At the end of the day, the evidence

 23         will show that Rockville General Hospital

 24         did decide to resume surgical services on

 25         February 16, 2022, so that is the last date
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 01         OHS assessed the $1,000 a day civil penalty.

 02               In conclusion, the evidence will show

 03         that RGH, Rockville General Hospital, knew

 04         what the rules were and knowingly, willfully

 05         broke them.  And the office of health

 06         strategy should assess the $118,000 civil

 07         penalty as a consequence.

 08               Thank you.

 09               HEARING OFFICER CSUKA:  Thank you.

 10               So we are going to now proceed to your

 11         evidence.

 12               Do you have any individuals here who

 13         are going to testify on behalf of the agency

 14         today?

 15               MS. MANZIONE:  Yes, I do.  I have

 16         Steve Lazarus.  He has submitted pre-filed

 17         testimony, and he would also like to -- I'd

 18         also like to have him testify briefly live

 19         today.

 20               HEARING OFFICER CSUKA:  Okay.

 21               I also believe you identified

 22         Ron Sasomas (phonetic).  Is he going to be

 23         testifying, as well, today?

 24               MS. MANZIONE:  No, he is not.  We

 25         decided not to call him today.
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 01               HEARING OFFICER CSUKA:  Okay.  Thank you.

 02               Mr. Lazarus, would you mind spelling

 03         your name for the record, please.

 04               MR. LAZARUS:   Sure.  My name is

 05         Steven Lazarus.  S-t-e-v-e-n.  L-a-z-a-r-u-s.

 06               HEARING OFFICER CSUKA:  Okay.  Thank

 07         you very much.

 08               I am going to swear you in now at this

 09         time.

 10               Please raise your right hand.

 11               Do you solemnly swear or solemnly and

 12         sincerely affirm, as the case may be, that

 13         the evidence that you provided in your

 14         pre-file and the evidence you shall give in

 15         this case shall be the truth, the whole

 16         truth, and nothing but the truth so help you

 17         God or upon penalty of perjury.

 18               MR. LAZARUS:  I do.

 19               HEARING OFFICER CSUKA:  Thank you.

 20               Do you adopt your pre-filed testimony

 21         as your testimony here today?

 22               MR. LAZARUS:  I adopt my pre-filed

 23         testimony.

 24               HEARING OFFICER CSUKA:  Thank you.

 25               So, Ms. Manzione, you can proceed.
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 01               MS. MANZIONE:  Okay.  Thank you.

 02                      DIRECT EXAMINATION

 03   BY MS. MANZIONE:

 04      Q.  Just a few questions just to give us a

 05      flavor of your testimony.

 06          So, Steve, would you tell us a little bit

 07      about your work history.

 08      A.  Sure.

 09          I work with Office of Health Strategy and

 10      its predecessor agency for, approximately,

 11      26 years over and through the different

 12      iterations of OHS, if you want to call that.

 13          I started off as a health care analyst, as I

 14      actually was a Connecticut pre-trainee, and

 15      moved up to associate, and currently I'm working

 16      as the operations manager for OHS.  And I report

 17      to Kimberly Martone, who recollects is the

 18      deputy director of the agency.

 19      Q.  And did you say you work with the CON unit

 20      now?

 21      A.  I oversee the CON unit currently as an

 22      acting supervisor for the program.  I also have

 23      other duties as part of the operations manager.

 24      I run some of the work groups.  And I have --

 25      over the past few years I also oversee the
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 01      various OHS portals to make sure they're running

 02      well.  And I work the IT to ensure that

 03      everything is running tiptop, as well as any

 04      upgrades that might be needed.

 05      Q.  Perfect.

 06          Okay.  Tell us what it was like at OHS when

 07      COVID-19 first hit back in March of 2020.

 08      A.  Well, like most places, we were working

 09      normally until we heard about this virus that

 10      was sort of spreading around the world and

 11      coming to our doorsteps.  And at that point we

 12      were directed to work from home.  And we were --

 13      luckily we had the technology to be able to

 14      transition to that without much of an issue.

 15      And since then we've actually been working from

 16      home the majority of the time.  We were able to

 17      continue to process our applications, have

 18      public hearings, and other things just

 19      everything electronically via Zoom or Teams.

 20      Q.  Okay.  What was the first you became aware

 21      of Rockville General Hospital's efforts or

 22      interest in getting any kind of waiver having to

 23      do with any of their services?

 24      A.  Well, I believe it was the waiver request

 25      that was filed with OHS as part of the new
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 01      waiver form that we had developed based on the

 02      Executive Order 7B.  And that, I believe, was

 03      filed on March 24, 2021 -- 2020.

 04               MS. MANZIONE:  Just for the record,

 05         Hearing Officer Csuka noted that, that

 06         Docket Number was 20-32361-CON-W.

 07   BY MS. MANZIONE:

 08      Q.  Okay.  So that was submitted.

 09          Do you know what happened to that waiver

 10      request?

 11      A.  Process wise, if I look at it, it was -- the

 12      following day it was reviewed by OHS.  And on

 13      March 25, 2020, it was approved and uploaded to

 14      the CON portal.

 15      Q.  What happened next?

 16      A.  As far as Rockville General Hospital, I

 17      believe the -- following the Executive Order 12,

 18      it was -- 12B, it was -- then there was a

 19      guidance that was issued by OHS in October

 20      2020 -- 2021.  And following that there was a

 21      determination filed by

 22      Rockville General Hospital on November 22nd

 23      requesting to be able to continue suspension of

 24      the services.  I believe that was under

 25      21-332508-DTR.
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 01      Q.  Okay.  And you packed a lot of things in

 02      there.

 03          Just start with the Executive Order 12B.

 04      What -- in your understanding, what happened --

 05      what is the purpose or what did

 06      Executive Order 12B do?

 07      A.  It's my understanding it actually -- I'm not

 08      an attorney, so I didn't interpret it.

 09          But it was -- basically was the one that

 10      actually ended Executive Order 7B that initially

 11      allowed hospitals to waive certain services to

 12      focus on COVID-19.  And I believe that ended

 13      those services to resume on July 1st, which

 14      would be June 30, 2021.

 15               MS. VOLPE:  I'm going to object to that

 16         just for the record.  I want it noted.

 17               HEARING OFFICER CSUKA:  Thank you.

 18               MS. VOLPE:  Your interpretation of the

 19         Executive Order.

 20               I'm happy to read that section of the

 21         Executive Order into the record, but I'm

 22         going to object to Mr. Lazarus's recitation

 23         and understanding.

 24               HEARING OFFICER CSUKA:  Thank you.

 25               I'll sustain the objection.
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 01               MS. MANZIONE:  Okay.  We'll move on.

 02   BY MS. MANZIONE:

 03      Q.  So after the Executive Order 12B --

 04      A.  Uh-huh.

 05      Q.  -- what did the Office of Health Strategy

 06      do?

 07      A.  There was the guidance that was issued on

 08      10/22/21 clarifying what was in the

 09      Executive Order 12.

 10      Q.  Do you recall what the guidance document

 11      stated?

 12      A.  It generally stated the -- clarifying when

 13      the Executive Order 7B ended and went to resume

 14      services that were temporarily allowed to waive

 15      under Executive Order 7B.

 16      Q.  Okay.  So do you know if -- do you know how

 17      Rockville General Hospital reacted to the

 18      receipt of that guidance document in October, if

 19      at all?

 20      A.  In October, I believe there was -- let me

 21      just look at my notes here of my testimony.

 22          I believe the next step that was actually

 23      put in place was -- I don't know what -- how

 24      Rockville General actually reacted in October,

 25      but I do know that they applied the
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 01      determination in November of 2021.

 02      Q.  Can you tell us a little bit about what is

 03      determination for?  In general, what is that

 04      process used for?

 05      A.  So CON determination process is a little

 06      different than the CON application process.

 07      It's basically where a Petitioner can request

 08      whether they need a Certificate of Need for

 09      something or not.  And that's really what was

 10      determined, whether the Office would approve or

 11      not approve their request under the CON

 12      determination process.

 13      Q.  And how many determinations would you say

 14      the Office of Health Strategy gets in a year,

 15      for example?

 16      A.  We average, approximately, 50 CON

 17      determinations per year.

 18      Q.  What percentage, approximately, would you

 19      say result in an answer of no CON required

 20      versus CON required?

 21      A.  My guess would be around 10 percent, maybe,

 22      about five per year.  But that's hard to tell

 23      depending which -- depending on the year and the

 24      time of determination.  But, generally, probably

 25      about five.
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 01      Q.  So the percentage that would require a CON

 02      as a result of a determination letter would be

 03      about 10 percent?  So it's a pretty small

 04      number?

 05      A.  Of the overall determination filed, yes.

 06      Q.  Okay.  What, if you know, was the outcome of

 07      the determination request submitted by

 08      Rockville General Hospital under

 09      Docket Number 21-32508-DTR.

 10      A.  On January 24, 2022, their request for the

 11      CON determination was denied and -- yes, the

 12      request was denied to continue the suspension of

 13      services.

 14      Q.  So is that the same as meaning that a CON is

 15      required?

 16      A.  Yes.  A CON would have been required.

 17      Q.  Okay.  And so what happened after that?

 18      A.  According to the record, it would be --

 19      there was a civil penalty that was assessed on

 20      February 16, 2022, by OHS.

 21      Q.  Okay.  And do you remember anything else --

 22      do you remember any other interactions that you

 23      might have heard about --

 24      A.  No.  The only other one -- the only thing

 25      that I know of or heard of was there was a --
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 01      there was an e-mail that was sent from the CEO

 02      of Rockville General Hospital to Vicki Veltri,

 03      our executive director, that was also put into

 04      the record, which was requesting her to

 05      evaluate -- re-evaluate the determination or her

 06      position and allow them to continue.

 07      Q.  Is it usual to put e-mails into the record?

 08      A.  Yes.  Anything that comes in for a record,

 09      that typically goes to the Executive Director or

 10      anybody in the CON leadership would end up in

 11      the record that it's supposed to go into.

 12      That's the original file.

 13      Q.  Do you remember any of contents of the

 14      message of the e-mail?

 15      A.  Generally, I remember -- you know, from what

 16      I remember reading at the time was that it was

 17      talking about -- requesting the

 18      Executive Director to reconsider position, also

 19      allow them to continue the suspension of

 20      services.

 21      Q.  Okay.  Thank you.

 22          Do you know if -- do you know if the

 23      services have been restarted at

 24      Rockville General Hospital.

 25      A.  At this point I don't know.  I do believe
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 01      they were started, perhaps, at a later date.

 02      Q.  But you don't know?

 03      A.  I do not know directly, no.

 04      Q.  Okay.  And do you know if OHS has instituted

 05      or has assessed penalties against hospitals or

 06      health care facilities for violating CON laws in

 07      the past?

 08      A.  I believe they have.  I don't remember

 09      specifically.  I don't remember.  But yes.

 10               MS. MANZIONE:  Okay.  Those are all the

 11         questions I have for Steve today.

 12               HEARING OFFICER CSUKA:  Okay.  Thank

 13         you very much.

 14               So I am going to allow cross-examination.

 15         and then, Ms. Manzione, if you have any

 16         redirect on the cross, that's fine, as well.

 17               So, Ms. Volpe, do you have any

 18         cross-examination of Mr. Lazarus?

 19               MS. VOLPE:  Yes, I do.

 20               HEARING OFFICER CSUKA:  Okay.  Thank

 21         you.

 22               You can proceed then.

 23               MS. VOLPE:  Okay.

 24  

 25  
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 01                      CROSS EXAMINATION

 02   BY MS. VOLPE:

 03      Q.  It's Michele Volpe, legal counsel for

 04      Rockville.

 05          Steve, how are you doing today?

 06      A.  I'm well.  Thank you, Michele.

 07      Q.  Good.  I'm glad.

 08          Steve, you just testified that -- if a party

 09      is uncertain whether they need a CON, what is it

 10      that they seek from the

 11      Office of Health Strategy?

 12      A.  Well, they would submit something called a

 13      CON determination, which would put a layout of

 14      the facts that the OHS would then review.

 15      Q.  So it's a formal process; correct?

 16      A.  Yes.

 17      Q.  Okay.  And in that process, when we submit

 18      the facts and we send in the determination form,

 19      what does OHS do?

 20      A.  It's -- initially it's uploaded into the

 21      portal; it's assigned a docket number; and then

 22      it's reviewed by OHS staff.  It's also reviewed

 23      for -- from the legal point of view.  And then,

 24      ultimately, the decision is made by the

 25      Executive Director.
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 01      Q.  So OHS issues a written response --

 02      A.  Yes.

 03      Q.  -- to that request on whether a party or a

 04      hospital needs a CON to move forward.

 05          You testified it's an official position of

 06      OHS as to whether or not a CON is required for

 07      these specific facts.

 08      A.  Yes.

 09      Q.  And you also testified that it's your

 10      understanding that Rockville received a written

 11      determination, CON response?

 12      A.  Yes.

 13      Q.  And do you recall what our response said

 14      specifically?

 15          Because as Attorney Manzione said in her

 16      opening statement, you know, words matter.  So

 17      the words matter.  Do you have the document --

 18      the table of record in front of you?

 19      A.  I don't have the table of record, but I can

 20      bring it up.

 21      Q.  If you can bring it up.

 22      A.  Sure.

 23      Q.  And if you can look at Bates stamp 000076.

 24      That's the determination that Rockville

 25      received.  It's determination 21-32508-DTR.
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 01      It's already been entered into the record.

 02          Let me know when you're ready, Steve.

 03      A.  Sure.  My computer is running a little bit

 04      slow.

 05      Q.  No worries.

 06               HEARING OFFICER CSUKA:  I'm sorry.

 07         Ms. Volpe, which exhibit were you looking

 08         at?

 09               MS. VOLPE:  The November -- the result

 10         of the determination that we received in

 11         response to our submission in November.  The

 12         January 24 2022, OHS determination.

 13               HEARING OFFICER CSUKA:  Yes.  I was

 14         looking for where in this hearing record we

 15         would find that.  Is that exhibit --

 16         somewhere in Exhibit H?

 17               MS. VOLPE:  Yes.  It's on a Bates stamp

 18         under the table of record.  If you have it,

 19         it's easy to refer to.

 20               It's part of our submissions under

 21         our -- under the table of record.

 22   BY MS. VOLPE:

 23      Q.  In the interest of time, I'm happy to read

 24      what OHS's words are.

 25      A.  Sure.
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 01      Q.  If I may be permitted.

 02          OHS's words -- and we understand the words

 03      are important.  And the rules which we

 04      followed --

 05               HEARING OFFICER CSUKA:  I would

 06         actually prefer -- I'm having trouble

 07         finding the document.  You referred to the

 08         table of record.  Are you referring to OHS's

 09         table of record?

 10               MS. VOLPE:  Yes.  The table of record

 11         and the submission in the record -- and the

 12         Bates stamp usually helps locate it.

 13               It's attached to our filing under --

 14         it's Exhibit H.

 15               HEARING OFFICER CSUKA:  That's what I

 16         was asking, which --

 17               MS. VOLPE:  Yes.  Exhibit H.

 18               HEARING OFFICER CSUKA:  So in Exhibit H

 19         which Bates number are you looking at?

 20               MS. VOLPE:  000076.

 21               HEARING OFFICER CSUKA:  Okay.

 22               MS. VOLPE:  It's an exhibit.

 23               HEARING OFFICER CSUKA:  Mr. Lazarus, do

 24         you have access to that right now?

 25               MR. LAZARUS:  I do.  I'm just scrolling
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 01         down to that page.

 02               HEARING OFFICER CSUKA:  I'm sorry.

 03         Ms. Volpe, I was having trouble -- I knew it

 04         was in the record.  I was having trouble

 05         finding it myself.  So I knew Mr. Lazarus

 06         was probably also having difficulty.

 07               MS. VOLPE:  No worries.

 08               MR. LAZARUS:  Okay.  I'm there now.

 09   BY MS. VOLPE:

 10      Q.  Okay.  Steve, can you read -- can you please

 11      read for everyone the very last line of the OHS

 12      decision starting with "therefore".

 13      A.  That's on page 76; right?  The very last

 14      line?

 15      Q.  The very last line.  Correct.  The decision.

 16      A.  "Therefore, it should be -- should the

 17      Petitioner wish to formally terminate these

 18      services, a CON is required."

 19      Q.  Very good.  Thank you.

 20          So as Attorney Manzione stated in her

 21      opening remarks, she said we commenced services.

 22      Is that your -- is that what she stated?  Is

 23      that what you heard?

 24      A.  I don't recall exactly the actual words.

 25      Q.  She stated that we commence services.
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 01      A.  Okay.

 02      Q.  So a CON is required -- following the rules

 03      and the statute, a CON is required in this

 04      instance if we terminated services; correct?

 05      A.  That's what it says, yes.

 06      Q.  Okay.  So based on your statement before

 07      that a party can rely on a determination, which

 08      Rockville received from OHS, based on that

 09      statement, would we be required to file a CON?

 10      A.  I am -- I'm not sure I have the expertise to

 11      interpret that determination.  But I can -- I

 12      mean, it states what it states.

 13      Q.  What does it state in that last line?

 14      A.  It says, "Therefore, should the Petitioner

 15      wish to formally terminate these services, a CON

 16      is required."

 17               MS. VOLPE:  Okay.  Very good.

 18               I have no further questions for,

 19         Mr. Lazarus.

 20               HEARING OFFICER CSUKA:  Okay.  Thank

 21         you, Ms. Volpe.

 22               Ms. Manzione, did you have any redirect

 23         for Mr. Lazarus?

 24               MS. MANZIONE:  No, I don't have any

 25         redirect.
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 01               HEARING OFFICER CSUKA:  Okay.  I do

 02         have a couple questions for you, Mr. Lazarus.

 03               So I believe you just stated that the

 04         Executive Director makes decisions on

 05         determinations; is that correct?

 06               MR. LAZARUS:  Yes.  Or she can -- I

 07         think she normally has a written permission.

 08         She defers it to Kimberly Martone, who is

 09         the deputy director, as she signs those

 10         determinations.

 11               HEARING OFFICER CSUKA:  Okay.  The

 12         reason I ask that question was we were just

 13         referring to Bates stamp 76.  And I scrolled

 14         to the second page, and it had Ms. Martone's

 15         name and not Ms. Veltri's name.

 16               MR. LAZARUS:  Yes.

 17               HEARING OFFICER CSUKA:  There was also

 18         one other question I had for you, maybe two.

 19               In the pre-filed testimony that you

 20         submitted you stated something along the

 21         lines of -- or you quoted Ms. Weymouth's

 22         e-mail to Ms. Veltri.  Do you recall that in

 23         your pre-file?

 24               MR. LAZARUS:  Yes, I do.

 25               HEARING OFFICER CSUKA:  You said -- you
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 01         stated in your pre-file that she stated,

 02         "OHS is demanding a heavy lift that

 03         DPH/community need/reality of staffing

 04         available does not support."

 05               And then you wrote, "I believe that

 06         that's the only hospital that used that

 07         reasoning.  Most of the other hospitals and

 08         facilities are facing the same challenges,

 09         staffing issues, but they seemed to be able

 10         to continue services."

 11               MR. LAZARUS:  Yes.

 12               HEARING OFFICER CSUKA:  Can you provide

 13         more specifics for me about what other

 14         hospitals and facilities you're referencing

 15         are doing or provided.

 16               MR. LAZARUS:  Sure.  I was just saying

 17         that, you know, this was the reason that was

 18         asked (audio distortion).  But other

 19         hospitals, if you look at the remaining

 20         hospitals, they seemed to be -- it was --

 21         these issues appear to be general in nature,

 22         not specific to one place.  I think that was

 23         my interpretation.  And, you know, other

 24         hospitals were able to continue and resume

 25         services.
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 01               HEARING OFFICER CSUKA:  Okay.  I think

 02         those were the clarifying questions that I

 03         wanted to have answered.

 04               Thank you.  I appreciate that.  I

 05         appreciate your time.

 06               MR. LAZARUS:  You're welcome.

 07               HEARING OFFICER CSUKA:  So now we can

 08         move on to the Respondent's opening

 09         statement.

 10               Ms. Volpe, do you have an opening

 11         statement you would like to make?

 12               MS. VOLPE:  Yes, I do.  Thank you.

 13               So we heard this morning from OHS

 14         that -- their assertion that Rockville did

 15         not follow the rules.  And nothing can be

 16         further the truth.  And.

 17               When we talk about the rules, the rules

 18         have to apply to everyone, and they have to

 19         be a level playing field.

 20               And the rules in this matter precisely

 21         are the CON statutes and when and under what

 22         circumstances a civil penalty can be

 23         assessed.

 24               So following those rules you have to be

 25         in a position to have been required to file
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 01         a CON to violate the statute.

 02               We just heard that Rockville has not

 03         terminated services.  And under the statute,

 04         that is the only thing that gets implicated

 05         for not complying with the rules, the CON

 06         statute.  You're required to seek a CON if

 07         you terminate a service.

 08               OHS's own counsel has acknowledged that

 09         we did not terminate service.  So there's

 10         been no service terminated.  Therefore, the

 11         CON statute doesn't get invoked.  Therefore,

 12         there's no requirement for us to file a CON.

 13         That's the first part of the rule.

 14               But there's two parts to this rule.

 15         The second part is that we had to act,

 16         Rockville had to do all of this willfully,

 17         recklessly, not in compliance, in such an

 18         egregious manner that we're required to be

 19         fined.

 20               How, in following the rules, by seeking

 21         a formal waiver -- which the waiver stated,

 22         by its own terms, we were allowed to suspend

 23         services through the public health

 24         emergency.  That was what Rockville

 25         understood to be the facts, suspend services
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 01         through the public health emergency, which

 02         is precisely what was done.

 03               The public health emergency has been

 04         extended numerous times.  At the time period

 05         and which their understanding was is that

 06         the public health emergency was going to

 07         expire on February 16th.  They implemented

 08         those services, pursuant to a formal waiver

 09         and decision from OHS, that said you can

 10         suspend services through the public health

 11         emergency.

 12               If we turn to the specific words --

 13         because the words are important.  They're

 14         OHS's words.  If we turn to OHS's words, it

 15         says right in the waiver you're entitled to

 16         suspend services through the public health

 17         emergency.  Should you wish to terminate,

 18         formally terminate, permanently terminate

 19         after the public health emergency, you would

 20         need to be required to seek a CON to

 21         terminate those services.

 22               So that's an important word that we

 23         need to pay attention to in interpretation.

 24               How could Rockville have willfully

 25         violated the rules when we went and followed
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 01         OHS's rules, which were to file a formal

 02         waiver determination, which we did?

 03               Okay.  Let's fast forward to October.

 04         Rockville General Hospital,

 05         Ms. Deborah Weymouth is under oath before

 06         the Office of Health Strategy, under oath,

 07         testifying under oath, that her

 08         understanding was she had, through the

 09         public health emergency, to implement

 10         services.  That was after the

 11         Executive Orders were issued.

 12               And we take issue with -- and that's

 13         why I objected.  And I apologize, Steve,

 14         having to object.  We object to your reading

 15         and your understanding of the

 16         Executive Order.

 17               Lots of people's understanding,

 18         including my client's understanding of the

 19         Executive Order, was that

 20         Executive Director Veltri's authority

 21         expired with that order, but not formal

 22         decisions that were issued by your

 23         Office of Health Strategy.  It was her

 24         ability to make new rules and change the

 25         rules.  That's what expired.
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 01               So what does my client do?

 02               I think there was a question

 03         Attorney Manzione asked Mr. Lazarus, what

 04         did Rockville do during that time period of

 05         October.  I'm not sure how he would know.

 06         But let me tell you what we did.

 07               What Rockville did was they got this

 08         bulletin -- which, yes, they were aware of

 09         the bulletin.  And they're, like, wow, how

 10         do we reconcile this, this makes no sense to

 11         us, our specific waiver said we had through

 12         the public health emergency.  Oh.  You know

 13         what?  What do I do?

 14               We sought out -- talked to the

 15         Connecticut Hospital Association, spoke --

 16         called legal counsel.  What do we do?

 17               Well, what do you do when you're unsure

 18         whether or not you need a CON?  You file a

 19         determination.  That's precisely what

 20         Rockville did.

 21               How can they be -- how can it be even

 22         suggested that they were you usurping the

 23         CON laws when we followed the very rules

 24         which are important, which said if you're

 25         unsure whether you need a CON, file a
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 01         determination.  That's precisely what we

 02         did.

 03               And we get back our determination in

 04         January -- okay -- after we filed it in

 05         November.

 06               That whole time period what are we

 07         doing?

 08               We're marching along, having --

 09         figuring out what needs to be done to get

 10         these services safely implemented at the

 11         hospital.  There's a lot that gets involved.

 12               It was stated today health care is a

 13         highly regulated industry.  Yes, it is.  And

 14         since COVID it's become even more so.

 15               So what does the hospital do?  It

 16         spends days and weeks planning on how it's

 17         going to implement these services safely.

 18         That's what was done during this entire time

 19         period.

 20               And we all know -- because Mr. Lazarus

 21         read for us -- what did that determination

 22         say.  It said if you're going to terminate,

 23         you need a CON.

 24               So let's bring us back.  Okay?

 25               What you heard from OHS today and the
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 01         remarks that were made do not support nor

 02         rise to the level of a civil penalty and the

 03         penalty should be rescinded.

 04               OHS, by the way, has the burden of

 05         proof.  And they need to show that we needed

 06         a CON, that we violated the CON statutes and

 07         we needed a CON.  It's been established we

 08         did not.

 09               They also have to show, to make us pay

 10         a civil penalty or impose it, that we did so

 11         willfully.  We decided just flippant we're

 12         not going to follow the rules.  Again, not

 13         true.

 14               OHS has not put forward any facts,

 15         evidence, or law to support the imposition

 16         of a civil penalty against Rockville.

 17               Although OHS, again, has the burden of

 18         proof, it has been Rockville that has filed

 19         and set out in detail, through its legal

 20         briefs, pre-filed testimony, rebuttal

 21         testimony, as well as the testimony you're

 22         going to hear today, hundreds of pages as to

 23         why there is nothing in the docket or the

 24         proceedings that support the imposition of a

 25         civil penalty against Rockville.

�0048

 01               Again, the rules we're following are

 02         the statutes that have been made by the

 03         legislature.  Those are the rules.

 04               Our submission includes nearly

 05         200 pages of evidence and testimony that

 06         completely refute OHS's position that

 07         Rockville be assessed a civil penalty,

 08         essentially that Rockville didn't follow the

 09         rules of the law.

 10               The facts, the filings, the timeline,

 11         the testimony speak for themselves.  It's

 12         overwhelming evidence that the assessment of

 13         a civil penalty is completely unwarranted.

 14               Not only does OHS have the burden of

 15         proof, but their burden is a high one.

 16         Okay?  It's at a minimum by a preponderance

 17         of the evidence.  It's at a minimum they

 18         have to show that we acted willful.  It

 19         means as a matter of law that OHS has to

 20         prove many things before they can say a

 21         civil penalty is owed.

 22               We talked about the primary two reasons

 23         and elements that they have to prove.  They

 24         have to prove that Rockville was required to

 25         obtain a CON, and they have to prove that we
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 01         acted willfully in failing to seek a CON.

 02               The fact that we filed a determination

 03         that stated we didn't need a CON unless we

 04         were terminating services, that is what has

 05         to be looked at.  That is the operative

 06         ends.

 07               Nothing can be further from the truth

 08         that this matter that we usurped the CON

 09         statutes.  The facts don't support that

 10         finding.

 11               What does this all mean legally?  It

 12         means like we stated, OHS has to prove by at

 13         least a preponderance of the evidence that

 14         we didn't follow the law.

 15               Again, why would Rockville have to file

 16         a CON?  We would only have to file a CON if

 17         we terminate services at issue, which we did

 18         not.

 19               OHS has to prove that we formally and

 20         permanently -- those are their words, we

 21         heard that the words are important -- that

 22         we formally and permanently terminated the

 23         services.  We have not.

 24               Those specific words must guide OHS in

 25         its decisions.

�0050

 01               We found that those are your words,

 02         those are OHS's words, not Rockville's

 03         words.

 04               The services were, in fact, suspended

 05         during a once-in-a-lifetime global pandemic

 06         where millions of Americans have died, where

 07         the Country was experiencing a national

 08         health care worker shortage, and Connecticut

 09         was in the midst of a behavioral health

 10         crisis.

 11               We haven't heard anything about that.

 12         But there's a lot today yet -- but there's a

 13         lot in the docket.

 14               What was going on at Rockville during

 15         the time period that OHS was investigating

 16         us, looking to impose civil penalties?  What

 17         was going on?

 18               I'll tell you what was going on.

 19         Rockville, Manchester, ECHN network was

 20         probably the only -- if not the only --

 21         hospital to step up when all the state

 22         agencies were looking for help to address a

 23         dire, dire need, a crisis that was occurring

 24         in Connecticut for children with behavioral

 25         health needs.  That's what we were doing.
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 01               We were determining how can we

 02         rearrange what we have going on to open up

 03         beds specifically for adolescents.  We were

 04         doing that in conjunction with OHS,

 05         unbeknownst to us that they were

 06         investigating us.  We were doing that in

 07         conjunction with the department of public

 08         health.  Rockville was doing that in

 09         conjunction with the Department of Social

 10         Services.  We were working with all these

 11         agencies on how can we step up and fill a

 12         dire crisis need for behavorial health

 13         services for children.  That's what was

 14         going on there.

 15               So the -- yes, the services were

 16         suspended that were pursuant to the waiver,

 17         those surgical services, those GI

 18         procedures.  We're not contesting that.

 19         There's -- we're not refuting that.  They

 20         were suspended.  So were they for many other

 21         hospitals.

 22               To address, you know, the point on the

 23         e-mail, yes, of course our -- the president

 24         of the hospital reached out to the

 25         Executive Director.  Why?  Because it was
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 01         unconscionable that they're saying you need

 02         to immediately implement, accelerate your

 03         implementation that was planned for

 04         February 16th.  January 24th you have to

 05         immediately implement.  It doesn't make

 06         sense.

 07               We know health care is highly

 08         regulated.  We know it takes a lot to

 09         implement the service.  We were marching

 10         along ready to implement that service,

 11         which, by the way, was not terminated and

 12         which was, in fact, implemented on

 13         February 16th.

 14               Rockville has testified and understood

 15         that a CON would only be required if it were

 16         to formally and permanently terminate the

 17         services.

 18               Rockville followed the rules.  They

 19         received a waiver.  They relied on the

 20         waiver.  They relied on the words in the

 21         waiver that stated that their services could

 22         be suspended through the public health

 23         emergency.

 24               We got new guidance, by the way, that

 25         showed up from the Office of Health Strategy
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 01         months after the Executive Order that said

 02         implement -- implement automatically,

 03         implement immediately.

 04               We're, like, what does that mean?  We

 05         have a waiver, issued a formal position that

 06         allows us to suspend services through the

 07         public health emergency.

 08               So what do we do?  We follow the rules.

 09         We submit a determination.  We ask you what

 10         does that mean?

 11               You're not saying that the law doesn't

 12         require a CON for a suspension of services.

 13         That's not what you're saying; right?

 14               And you answered.  Right, that's not

 15         what we're sawing.  We're saying if you're

 16         going to formally terminate you need a CON.

 17         Rockville did not terminate the service.

 18         Second, it did not act willfully in

 19         disregard of the law.

 20               There's testimony under oath by

 21         Ms. Weymouth as far back as last October and

 22         as recent as this week in the rebuttal

 23         stating that Rockville understood -- that's

 24         an important word -- understood and believed

 25         it had until February 16th to re-implement
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 01         services.

 02               As important, these services have not

 03         been terminated, they were implemented, so a

 04         CON is not required.  So we don't even

 05         trigger the civil penalty statutes.

 06               Rockville did not violate the CON

 07         statutes.  And it certainly did not act in

 08         any manner to usurp the CON laws.

 09               The only conclusion any reasonable

 10         trier of fact can arrive at is that civil

 11         money penalties must be rescinded.

 12               Let's keep in mind to impose a civil

 13         penalty under the Connecticut statutes, OHS

 14         must find that a CON is required.  That's

 15         the first prong.  And the second element is

 16         that Rockville willfully failed to file a

 17         CON application.

 18               Again, when do you have to file a CON?

 19         When you terminate a service.

 20               There's nothing in the statutes or the

 21         regulations or even in OHS's own precedent

 22         that indicates that a temporary suspension

 23         versus a total termination or elimination of

 24         services requires a CON.

 25               And, in fact, a waiver approval
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 01         response from OHS specifically advised

 02         Rockville that the temporary suspension of

 03         services was not a termination of service.

 04               A termination of service is a

 05         prerequisite for a CON being required -- and

 06         I'm going to quote the institute that OHS

 07         counsel quoted -- 19a-638(a)(5).  That's the

 08         statute.  That's the operative rules.

 09               Termination is not defined in the

 10         statue, not the present statue.

 11               Absent of finding those services were

 12         terminated, there's no obligation to file a

 13         CON and no willful failure.

 14               Let's talk about what it means to be

 15         willful.  So we haven't really heard a lot

 16         of that today.

 17               To be willful we have to understand

 18         that we're doing something wrong and we're

 19         intending to do it and we're acting

 20         recklessly in doing it.

 21               Under Connecticut law, whether conduct

 22         is willful is based on the state of mind of

 23         the actor.  Whether a party engaged in

 24         willful, wanton, or reckless conduct cannot

 25         be determined simply by asserting if a
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 01         policy has been violated or hasn't been

 02         followed.

 03               Willful means it requires a

 04         determination that you have the intent to

 05         violate that policy, none of which existed

 06         in this matter.

 07               How can we have intended to violate the

 08         statue when we followed the very rules that

 09         OHS set out?

 10               Connecticut case law holds that a

 11         misunderstanding or a good faith dispute

 12         does not constitute willfulness.  Again, we

 13         got to follow Connecticut law.  We've got to

 14         follow the statutes.  We should follow the

 15         case law.

 16               A good faith dispute or a legitimate

 17         misunderstanding about the mandates of an

 18         order preclude a finding of willfulness.

 19         There's lots of case law that state that.

 20         We cited it in our brief.  That's all in the

 21         table of record.

 22               Rockville never acted willfully.

 23         Rockville believed in good faith that no CON

 24         was required to continue the suspension of

 25         services during the public health emergency.
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 01         We stated that under oath.

 02               In addition, as evidenced by

 03         Rockville's conduct in filing the November

 04         determination, again, a following your

 05         rules, OHS cannot find that Rockville

 06         understood a CON was required.  If we

 07         thought a CON was required, why did we file

 08         the determination, the very filing that you

 09         do to ask if a CON is required.

 10               Again, Rockville acted with complete

 11         transparency, availed itself of every means

 12         offered by OHS to ensure compliance, every

 13         formal means through the waiver and the

 14         determination, and yes, every informal means

 15         by reaching out directly to the

 16         Executive Director, who had been

 17         collaborating with the president of the

 18         hospital on the behavorial health needs.

 19         It's only natural that two senior people

 20         discuss do you really -- we're not

 21         terminating; right?  So we're implementing

 22         it in a few weeks.  We can't implement

 23         immediately safely.  That would jeopardize

 24         patients.  That's not good practice.

 25         That's not what the
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 01         Department of Public Health would want.

 02               So Rockville did not believe a CON was

 03         required, because it did not formally

 04         terminate its service.  And, therefore, it

 05         never acted willfully or reckless in

 06         disregard for the CON laws.  With that

 07         intent, there can be no willful failure.

 08         And without a willful failure to comply with

 09         the CON laws, there can be no civil penalty.

 10               So I'd like to introduce

 11         Ms. Deborah Weymouth.  She's president of

 12         Rockville General Hospital.

 13               She's here today to adopt her pre-filed

 14         testimony and to add additional support to

 15         what the Hospital understood it was required

 16         to do during a once-in-a-lifetime global

 17         pandemic.

 18               Ms. Weymouth.

 19               HEARING OFFICER CSUKA:  Thank you,

 20         Ms. Volpe.

 21               Ms. Weymouth, would you please spell

 22         your name for the record, please.

 23               MS. WEYMOUTH:  Sure.  Deborah Weymouth.

 24         D-e-b-o-r-a-h.  Weymouth, W-e-y-m-o-u-t-h.

 25               HEARING OFFICER CSUKA:  Okay.  Thank
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 01         you for coming today.

 02               And now I will swear you in.

 03               Please raise your right hand.

 04               Do you solemnly swear or solemnly and

 05         sincerely affirm, as the case may be, that

 06         the evidence you shall give in this case

 07         shall be the truth, the whole truth, and

 08         nothing but the truth so help you God or

 09         upon penalty of perjury?

 10               MS. WEYMOUTH:  I do.

 11               HEARING OFFICER CSUKA:  Thank you.

 12               Do you adopt your pre-filed testimony?

 13               MS. WEYMOUTH:  I do adopt my pre-filed

 14         testimony.

 15               HEARING OFFICER CSUKA:  Thank you very

 16         much.

 17               Ms. Volpe, it sounds like you have

 18         either some questions for her or

 19         Ms. Weymouth wanted to present a statement.

 20         So proceed however you would like at this

 21         point.

 22               MS. VOLPE:  Thank you.  We appreciate

 23         that.

 24               Ms. Weymouth would like to make a few

 25         remarks.
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 01               HEARING OFFICER CSUKA:  Okay.

 02               MS. WEYMOUTH:  Thank you.

 03               As stated, my name is Deborah Weymouth,

 04         and I'm the Chief Executive Officer of

 05         Eastern Connecticut Health Network, which

 06         operates Rockville General Hospital.

 07               When COVID-19 hit us all in early 2020,

 08         every hospital and health care facility had

 09         to rapidly adjust.

 10         Rockville General Hospital was no exception.

 11               This worldwide pandemic that now has

 12         taken the lives of over a million people in

 13         the United States alone required only the

 14         declaration of the public health

 15         emergency -- not only the declaration of the

 16         public health emergency, but also an

 17         adjustment to constantly changing guidance

 18         and expert input.

 19               One of those adjustments was to suspend

 20         the GI and surgical services at Rockville.

 21         This was only a suspension.

 22         Rockville Hospital is now back performing GI

 23         and surgical services.  There has been no

 24         permanent or formal termination of GI or

 25         surgical services at Rockville.
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 01               Rockville always -- was always in

 02         compliance with the CON statutes, as the CON

 03         statutes only address termination of

 04         hospital services.

 05               It was represented before OHS, formally

 06         and informally, that Rockville would be

 07         resuming services on February 16, 2022.

 08         And, in fact, Rockville commenced

 09         implementation of suspended services on

 10         February 16, 2022, just as it stated it

 11         would.

 12               Further, Rockville always believed it

 13         maintained compliance with the CON statute.

 14         We never understood we needed a CON to

 15         suspend services.  The statue and the

 16         determinations Rockville General received

 17         all specifically reference a formal

 18         termination of services and not a temporary

 19         suspension.  We believed and still believe

 20         that we complied with the CON law and

 21         certainly never intended to usurp the CON

 22         requirements.

 23               In fact, we engaged in countless

 24         measures to ensure continued compliance,

 25         acted with full transparency and with
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 01         regular communication with OHS.

 02               OHS has honed in on one phase in my

 03         e-mail I sent to Commissioner Veltri that

 04         this would be a, quote/unquote, heavy lift.

 05               First, please note that this e-mail

 06         came about as a result of several attempts

 07         to reach the Commissioner by phone.

 08               Neither my phone calls nor my e-mail

 09         received the courtesy of a response.

 10               Further, this statement must be read in

 11         context with the rest of the e-mail and the

 12         various avenues that Rockville pursued.

 13               At the time of the issuance of the

 14         January 24th determination, we were dealing

 15         with the height of the Omicron surge,

 16         tremendous staffing shortages, and there

 17         were -- and we were months into planning the

 18         opening of a new adolescent behavioral

 19         health unit to help alleviate the dire

 20         pediatric behavorial health crisis that was

 21         going on in the State.

 22               This was an urgent need for children

 23         with extensive related media coverage, and

 24         various state agencies had rightfully made

 25         this a priority.
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 01               There were numerous calls and Zoom

 02         meetings with state leadership and CCMC to

 03         share this information and then obtain their

 04         agreement on ECHN's path.

 05               ECHN was the first and one of the only

 06         providers who made this decision at the

 07         height of the third wave of COVID, a

 08         significant health care shortage --

 09         shortages to open and staff additional

 10         in-patient behavioral health benefits.

 11               Even with the nationwide health care

 12         worker shortage, with ECHN have up to 150 of

 13         its regular employees out with COVID, a mass

 14         ECHN provider retirement, along with many

 15         other obstacles, ECHN still opened the

 16         ten-bed unit and still actively planned on

 17         the resumption of GI and surgical services

 18         at Rockville for February 16, 2022, as it

 19         had always done.

 20               At this same time, unbeknownst to us,

 21         OHS was actively investigating us and

 22         running up our fines and issued a

 23         determination that would have us resume

 24         services three weeks before the planned

 25         date.
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 01               At that moment, yes, OHS was indeed

 02         imposing a heavy lift with immediate

 03         resumption.

 04               As I testified, our intention was to

 05         always reopen our suspended services at RGH

 06         and we have done so.

 07               We did not willfully fail to file a

 08         CON, as we were confident no CON was

 09         required, based on what we understood is the

 10         law, the guidance, and the waiver that we

 11         received from OHS.  It is our position that

 12         we complied with the CON laws.

 13               For the reasons set forth in all of the

 14         filings and in my statements under oath

 15         today, we respectfully request that OHS

 16         waive this civil penalty.

 17               Thank you.

 18               HEARING OFFICER CSUKA:  Thank you

 19         Ms. Weymouth.

 20               Ms. Volpe, did you want to do any

 21         direct examination of your witness at this

 22         time?

 23               MS. VOLPE:  Well, I'd like to see if

 24         Attorney Manzione is going to present any

 25         cross and then have the opportunity to
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 01         redirect.

 02               HEARING OFFICER CSUKA:  Okay.  That's

 03         fine with me.

 04               Ms. Manzione, do you have any

 05         cross-examination?

 06               MS. MANZIONE:  Just one minute, please.

 07                           (Pause.)

 08               MS. MANZIONE:  No, I don't have any

 09         cross-examination.

 10               MS. VOLPE:  If there's no cross, then I

 11         would like to have this opportunity to pose

 12         some direct, just as Attorney Manzione did

 13         for Mr. Lazarus.

 14               HEARING OFFICER CSUKA:  Certainly.

 15         That's fine with me.

 16               MS. VOLPE:  Okay.  Thank you.

 17                      DIRECT EXAMINATION

 18   BY MS. VOLPE:

 19      Q.  How are you doing, Ms. Weymouth?

 20      A.  I'm great, Ms. Volpe.  Thank you.

 21      Q.  Okay.  Good.  I'm glad.

 22               MS. MANZIONE:  I'd like to retain my

 23         ability to impose cross after this, because

 24         there might be new evidence that comes up.

 25               HEARING OFFICER CSUKA:  Okay.  Thank
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 01         you.

 02   BY MS. VOLPE:

 03      Q.  Did you testify under oath at the OHS CON

 04      hearing on October 13, 2021 that Rockville was

 05      planing to resume surgical and procedural

 06      services upon the expiration of the public

 07      health emergency?

 08      A.  Yes.

 09               MS. VOLPE:  For the record, that

 10         testimony is in the table of record.  And if

 11         need be, we can cite to it or read to it.

 12         But it's entered in as evidence in the table

 13         of record, the sworn testimony by

 14         Ms. Weymouth.

 15               HEARING OFFICER CSUKA:  I believe it's

 16         an excerpt, right, not the full testimony?

 17               MS. VOLPE:  Correct.  It's not the full

 18         testimony.  And it's from the docket that

 19         you took administrative notice on.

 20               HEARING OFFICER CSUKA:  Okay.  Thank

 21         you.

 22               MS. VOLPE:  Thank you.

 23   BY MS. VOLPE:

 24      Q.  Based on that testimony which you made under

 25      oath, you believe the hospital had, through the
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 01      public health emergency, to suspend services;

 02      correct?

 03      A.  Yes.

 04      Q.  Did you continually assess when the public

 05      health emergency expiration date was?

 06      A.  Yes.

 07      Q.  What did you understand you would be

 08      required to implement?  What day?

 09      A.  February 16.  The day the public health

 10      emergency was due to expire.

 11      Q.  Thank you.

 12          After your testimony, OHS issued a bulletin

 13      on the expiration of COVID waivers.  This is the

 14      bulletin that was referenced today by OHS

 15      counsel that was filed on October 22, 2021.

 16          What did you do when you became aware of

 17      that bulletin issued by OHS days after your own

 18      testimony?

 19          What did you do when OHS -- counsel had

 20      asked that of Mr. Lazarus, but let's hear from

 21      you.  What did you do?

 22      A.  I reached out to CHA, the Connecticut

 23      Hospital Association, for direction.  And I

 24      questioned, as CHA has regular meetings with

 25      OHS, and they raised this issue along with

�0068

 01      others.

 02          One of my -- I know they raised this issue

 03      on one of the calls.  But it was my

 04      understanding that there was no definitive

 05      agreement on what Rockville General should do.

 06      Q.  Okay.  So since there wasn't any definitive

 07      agreement and were still unsure, what did you do

 08      next?

 09      A.  I reached out to legal counsel.

 10      Q.  Okay.  What was the outcome of reaching out

 11      to CHA and legal counsel?  What did you decide?

 12      A.  Both legal counsel and CHA recommended that

 13      we request a determination from OHS, as my

 14      understanding was that Rockville had through the

 15      public health emergency, as we already had a

 16      determination, and I understood that we could

 17      rely on.  And that was inconsistent with the

 18      bulletin, and it was unclear which one took

 19      precedent.

 20      Q.  Okay.  So after that what did you do since

 21      you were uncertain, wasn't clear, and

 22      you thought --

 23      A.  We filed a CON determination.

 24      Q.  And that was the determination that's

 25      already been referenced numerous times today in
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 01      November 22, 2021?

 02      A.  Yes.

 03      Q.  And what did you do when you were waiting

 04      months to hear from OHS?  What did you do?

 05      A.  Well, we continued our internal planning

 06      that had started early in the fall.  We were

 07      implementing all the logistical aspects that are

 08      required for re-implementing or reopening a

 09      service.

 10      Q.  What's involved in that re-implementing

 11      resuming, resumption of services?

 12      A.  Well, there's a lot of work to be done.

 13      Given the provider retirements and the staffing

 14      shortages, we had a number of meetings, we

 15      tracked our progress, we had site visits, we

 16      reached out to providers, we reviewed our

 17      physical plant and so forth.

 18          This was all being done at the same time

 19      that we were dedicating the significant

 20      resources to opening the ten-bed adolescent

 21      behavioral health unit.

 22      Q.  And when did Rockville perform its first

 23      procedure that was suspended pursuant to the

 24      waiver?

 25      A.  February 16, 2022.
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 01      Q.  So after you received the determination on

 02      January 24th regarding OHS's position on the

 03      suspension of services, what did you do next?

 04      A.  Well, I called Victoria Veltri and then

 05      eventually e-mailed her, because my calls went

 06      unanswered.  She also did not respond to my

 07      e-mail.

 08      Q.  Okay.  Why did you e-mail her?

 09          I understand you just testified because you

 10      didn't get a response to your calls.  But why

 11      were you persistent working on making sure we

 12      were compliant?  What was going on?

 13      A.  Well, based on our understanding of the law

 14      and the OHS guidance, we still did not feel that

 15      a CON was required, because we were not

 16      terminating services.  And we wanted to

 17      re-implement them after the public health

 18      emergency and then reassess.  And I wanted to

 19      reiterate our position and give OHS a realtime

 20      update on the hurdles in starting our most

 21      recent service, that ten-bed adolescent

 22      behavorial health unit.

 23          This was a priority for the State and for

 24      DPH and we had been working towards putting

 25      these beds into service at request of the state.
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 01               MS. VOLPE:  I have no additional

 02         questions for Ms. Weymouth.  But I also

 03         would like the opportunity to redirect if

 04         Attorney Manzione has any questions.

 05               HEARING OFFICER CSUKA:  Okay.  That's

 06         fine.

 07               Ms. Manzione, do you have anything?

 08               MS. MANZIONE:  Yes.  Yes, I do.  Thank

 09         you.

 10               I want to make sure I have the right

 11         document that I am referring to.

 12                      CROSS EXAMINATION

 13   BY MS. MANZIONE:

 14      Q.  Good morning, Ms. Weymouth.

 15      A.  Good morning.

 16      Q.  It's still morning; right?

 17      A.  Yes, it is.

 18      Q.  Good morning.

 19          Just a couple questions.

 20          When we're talking about the guidance

 21      document that was issued by OHS in October -- I

 22      think it was October 22nd of 2021 -- you said --

 23      you just testified that you reached out to CHA

 24      and also to your legal counsel.  Is the legal

 25      counsel, is that in-house legal counsel, or is
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 01      that outside counsel?

 02      A.  It's outside counsel.  I spoke to Ms. Volpe.

 03      Q.  Okay.  When you say you reached out to CHA,

 04      can you tell me a little bit more about that?

 05      A.  The Connecticut Hospital Association?

 06      Q.  Yes.

 07          Who did you reach out to?  What happened?

 08      How did you reach out to them?  Why did you

 09      reach out to them?

 10      A.  So the Connecticut Hospital Association

 11      exists to support the hospitals in the

 12      State of Connecticut, as you're well aware.  And

 13      often they connect and -- connect with elected

 14      officials and regulatory bodies that provide us

 15      information that is helpful.  Knowing that they

 16      have this data, I utilized them as a resource.

 17      Q.  So was there a particular person at the

 18      Connecticut Hospital Association you reached out

 19      to?

 20      A.  No, not in particular.  There are several

 21      people who are involved in this process.

 22      Q.  But nobody you remember at this time?

 23      A.  That's correct.

 24      Q.  Okay.  Do you remember any specific

 25      information that you received from the
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 01      Hospital Association regarding this guidance

 02      document that was issued by OHS in

 03      October of 2021?

 04      A.  No.

 05      Q.  Do you remember asking the questions of the

 06      Hospital Association saying something to the

 07      effect of have you gotten questions from any

 08      other hospitals about this?

 09      A.  I'm sorry.  What did you -- can you restate

 10      that for me?

 11      Q.  Sure.

 12          So when you spoke to a person at the

 13      hospital -- Connecticut Hospital Association,

 14      did you --

 15      A.  Right.

 16      Q.  -- did you possibly ask something along the

 17      lines of have you heard from other hospitals

 18      about this document that OHS issued, what have

 19      you heard?

 20      A.  I don't recall exactly.

 21      Q.  Okay.  Do you recall anything from the

 22      Connecticut Hospital Association where the

 23      representative you spoke to said this is the

 24      crazy document that the OHS filed or issued,

 25      something along those lines?
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 01      A.  I have -- no.

 02      Q.  Certainly the word wasn't crazy.

 03      Ridiculous, unnecessary, confusing?  Was any

 04      characterization --

 05      A.  The -- as I said, Connecticut Hospital

 06      Association exists to provide us advice and

 07      support the hospitals in the

 08      State of Connecticut.

 09          You know, I -- I -- I don't recall them

 10      using those types of words, no.

 11      Q.  So would the -- or did the

 12      Connecticut Hospital Association suggest to you

 13      that this would be an important document from

 14      the state regulator that you should take

 15      seriously and follow?

 16                           (Pause.)

 17   BY MS. MANZIONE:

 18      Q.  Maybe that's a compound question.  Let me

 19      break that down.

 20          Did the person you spoke to at the

 21      Connecticut Hospital Association say this is an

 22      important document that was issued by the state

 23      regulator?

 24      A.  The persons that I spoke to at

 25      Connecticut Hospital Association suggested that
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 01      I call Commissioner Veltri for clarification and

 02      for understanding and to work together as

 03      professionals.

 04      Q.  Okay.  So you reached out to the

 05      Hospital Association, I would say, short -- I'm

 06      guessing shortly after the guidance was issued

 07      in October of 2021.  So that meant the

 08      Hospital Association representative suggested

 09      that you reach out to Executive Director Veltri

 10      soon; is that what you're testifying to?

 11                           (Pause.)

 12   BY MS. MANZIONE:

 13      Q.  I'm just trying to understand what your

 14      timeline is.  Because I know that you sent an --

 15      you said you call and you didn't get a response

 16      to an e-mail, but that was in January of 2022,

 17      after you received the termination request.  I'm

 18      wondering if you tried sooner, closer in time to

 19      the October guidance letter.

 20      A.  So we filed the determination, as you

 21      recall, at that point in time in November and

 22      herd nothing for an extended period of time

 23      until January.  And, obviously, time causes one

 24      to say, you know, what -- where is our response,

 25      what's happening.
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 01          I would also like to point out that I'm in

 02      regular contact with the

 03      Connecticut Hospital Association.  I'm actually

 04      currently a board member there.  So I chat with

 05      them on a regular basis.  So it's not a one time

 06      communication.  There is always regular updates

 07      on what's happening legislatively and things

 08      that we need to be aware of as hospital

 09      providers in the State of Connecticut.

 10      Q.  So as a board member -- were you a board

 11      member back in November of 2021 --

 12      A.  No.

 13      Q.  -- of the Connecticut...

 14          No.

 15          Did the Connecticut Hospital Association

 16      have board meetings, monthly, for example?

 17      A.  They have -- I just became a board member in

 18      2022.

 19      Q.  Okay.  So what I'm trying to get at is was

 20      the topic of the guidance document or

 21      regulations, questions about regulations, a

 22      topic of discussion in front of the

 23      Connecticut Hospital Association in the fall of

 24      2021?

 25      A.  As I stated, all regulatory issues are

�0077

 01      topics of conversation at the

 02      Connecticut Hospital Association all the time.

 03      Q.  Okay.  Do you recall any specific

 04      conversation about this guidance document?

 05      A.  No.

 06      Q.  Do you recall any other hospitals receiving

 07      this guidance document or telling you they

 08      received the guidance document?

 09      A.  I understood that the hospitals throughout

 10      the State of Connecticut have received the

 11      guidance document.

 12      Q.  Were they as surprised by the guidance

 13      document or confused by the document?

 14               MS. VOLPE:  I'm going to object to

 15         that.

 16               I'm going to object to Ms. Weymouth

 17         testifying about the reactions of other

 18         presidents and executives of other hospitals

 19         on their position to the OHS guidance

 20         waiver.

 21               MS. MANZIONE:  The reason I'm asking

 22         this --

 23               HEARING OFFICER CSUKA:  Ms. Manzione, I

 24         was going to suggest that you try to

 25         rephrase the question.  I think it can be
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 01         asked in a way that is not objectionable.

 02               MS. MANZIONE:  Sure.  Okay.

 03   BY MS. MANZIONE:

 04      Q.  Ms. Weymouth, I'm trying to get at --

 05               HEARING OFFICER CSUKA:  Or if you want

 06         to move on, that's fine, too.

 07               MS. MANZIONE:  Right.

 08               HEARING OFFICER CSUKA:  It's your

 09         choice.

 10               MS. MANZIONE:  I will wrap this up.

 11   BY MS. MANZIONE:

 12      Q.  I'm just trying to get at -- I understand if

 13      you -- I understand your testimony so far was

 14      that you received -- let's see.

 15          In your rebuttal testimony to our witness,

 16      Mr. Lazarus's testimony, that you have -- there

 17      was a lot of confusing information around, that

 18      it was not clear to everyone what the impact of

 19      the Executive Order 12B was, and it was further

 20      muddied, perhaps is one way to describe it, by

 21      the issuance of this guidance document from OHS

 22      that was issued in October of 2021.  You reached

 23      out to legal counsel.  Understandable.  That's

 24      your personal resource.  It's makes a lot of

 25      sense.  And you reached out to an industry
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 01      association, Connecticut Hospital Association,

 02      who has connections and hopefully the ear of

 03      lots of the other hospitals and hospital

 04      regulators.

 05          I'm trying to get at did they give you any

 06      clarity?  Did they encourage you to do any

 07      particular actions?  I'm not sure that I got an

 08      answer to that.

 09          But what you did do or what the Hospital did

 10      do was to file a determination request in

 11      October.  So I'm wondering if in between the

 12      guidance document, the receipt of the guidance

 13      document --

 14               MS. VOLPE:  Just for the record, just

 15         for the record, there's a lot of testifying

 16         going on right now and not a question.

 17         So --

 18               MS. MANZIONE:  Here is the question.

 19   BY MS. MANZIONE:

 20      Q.  So between October of 2021 and November 22nd

 21      of 2021 did -- Ms. Weymouth, did you reach out

 22      to OHS, by telephone or by e-mail, to any person

 23      at OHS to ask for clarification?

 24      A.  No.  We filed our determination.

 25      Q.  Okay.  And after November 22, 2021, when you
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 01      filed your request for a determination and you

 02      were waiting for the results, did you

 03      communicate the fact that you were planning and

 04      re-implementing -- on re-implementing your

 05      services, did you communicate all the work that

 06      you were doing to anyone at OHS, that you were

 07      doing all of this work?

 08          I saw a lot of documentation as part of the

 09      rebuttal testimony -- or the rebuttal evidence

 10      that was submitted in rebuttal to Mr. Lazarus's

 11      testimony.

 12          Did you communicate that in any way?

 13      A.  So we had filed the determination, and we

 14      were waiting to hear back from OHS, expecting

 15      to, literally, daily to get communication that

 16      we did not receive until nearly the end of

 17      January.

 18      Q.  So did you communicate the fact that you had

 19      a lot of planning about re-implementing your

 20      services, that you had tracking logs, that you

 21      had lots of meetings going on, you had

 22      recruitment, you had site visits going on, any

 23      and all that information that you submitted as

 24      remember evidence?  Did you communicate that to

 25      anybody at OHS, perhaps, as an attachment to
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 01      your determination request?

 02      A.  Perhaps you could help me with the process

 03      for that.

 04          We knew the process was a letter of

 05      determination.  I'm unfamiliar with how I would

 06      share internal documents of plans and

 07      implementation trackers that would go on to OHS

 08      for their review.

 09      Q.  So it sounds like, no, you didn't?

 10      A.  Like I said --

 11      Q.  Is that true?

 12      A.  Please help me with the process of what I

 13      would have done, other than to file a letter of

 14      determination to share that information.

 15               HEARING OFFICER CSUKA:  I'm just going

 16         to direct the witness to answer

 17         Ms. Manzione's question, rather than asking

 18         another question in response.

 19               MS. VOLPE:  So I want clarity on the

 20         question.  We're trying to follow all of

 21         this.

 22               Is the question did you informally

 23         reach out to OHS and tell them, yes, our

 24         services are suspended?  I think they knew.

 25               It was our understanding, we learned

�0082

 01         now, that you were investigating us.  So,

 02         presumably, you would have understood that

 03         we were looking to re-implement and we were

 04         engaged in this.

 05               During this time period in question we

 06         were working very cooperatively with OHS on

 07         behavioral health services.  So if there was

 08         any --

 09               HEARING OFFICER CSUKA:  I --

 10               MS. VOLPE:  We received no questions on

 11         our determination.

 12               You know, I've submitted lots of

 13         determinations.  And if OHS has a question

 14         on what we submit, they ask us a follow up.

 15         They could have asked us.

 16               We submitted a formal determination.

 17         You could have asked us what are you doing

 18         to re-implement suspended services?  What

 19         are you doing?  Nobody ever asked us.

 20               We just -- we hadn't heard from you in

 21         months.  And we get a decision that says if

 22         you're going to terminate, file a CON.

 23               So yes, I think we can answer.  I think

 24         it's -- it's abundantly -- and I can have

 25         Ms. Weymouth answer that, no, we did not
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 01         produce trackers in our determination

 02         request, nor did OHS ask us to do that.  You

 03         could have.

 04               You had -- the Executive Director had

 05         the authority to permit suspended services

 06         prior to COVID.  That was allowed all the

 07         time, during COVID, subsequent to COVID, a

 08         public health emergency.  Suspensions occur.

 09               You could have come to us and said,

 10         hey, look it, you're asking for an extension

 11         of the waiver.  I don't really feel like I

 12         have authority to extend a waiver, but I

 13         certainly have authority to allow you to

 14         continue to suspend services.

 15               So yes, she could have said show me

 16         what you're doing.  What are you doing to

 17         advance this?

 18               You want to commence February 16th.

 19         What are you doing?

 20               So to answer your question -- answer

 21         it -- no, we did not produce trackers, nor

 22         were we asked for those at the time, which

 23         OHS could have asked us for those trackers.

 24               MS. MANZIONE:  Okay.

 25               HEARING OFFICER CSUKA:  I'm going to
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 01         remind both of you that your testimony is

 02         not anything that I can use in making my

 03         decision.  So -- and it's not actually

 04         testimony at all.  It's just statements of

 05         counsel.

 06      A.  So my answer is no.

 07               MS. MANZIONE:  Okay.

 08               HEARING OFFICER CSUKA:  I'm sorry.

 09         Lara, can you just state what the question

 10         was?

 11               I think we got pretty far off on what

 12         the actual question was.

 13               MS. MANZIONE:  Sure.

 14   BY MS. MANZIONE:

 15      Q.  So my question was so after the

 16      determination request of November of 2021 was

 17      filed and you were waiting for months for some

 18      kind of response that didn't come right away,

 19      did you at all communicate with OHS that you

 20      were planning on re-implementing services and

 21      that you actually had a very robust system, a

 22      plan, including tracking systems and plans and

 23      site visits and all sorts of things going on.

 24      A.  No.

 25      Q.  Did you communicate any of that --
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 01      A.  No.

 02      Q.  -- in any way?

 03          Okay.  Thank you.

 04          Okay.  So just to close this loop, did OHS

 05      ask you any follow-up questions to your

 06      determination?  Sometimes you'll get a letter of

 07      completeness request clarifying questions, like

 08      you would get sometimes in a full CON

 09      application, but sometimes you'll get them in a

 10      determination request.  Did you receive any of

 11      those?

 12      A.  No.

 13               MS. MANZIONE:  Okay.  That's the end of

 14         my cross-examination.  Thank you very much.

 15               HEARING OFFICER CSUKA:  Thank you.

 16               Ms. Volpe, did you have any further

 17         redirect?

 18               MS. VOLPE:  I do actually.

 19                    REDIRECT EXAMINATION

 20   BY MS. VOLPE:

 21      Q.  Ms. Weymouth, while I did not put in the

 22      trackers, you did put in the determination.  And

 23      what does your determination -- can you read

 24      right here what --

 25          I'm having her read from the determination
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 01      that was submitted.  It's Bates stamp 000071.

 02      A.  "Despite the noted difficulties and the

 03      continued impact of COVID-19, Rockville is

 04      actively working to resume services that were

 05      temporarily suspended pursuant to the waiver.

 06      Resumption of services is planned on or before

 07      the expiration date of the public health

 08      emergency on or about February 15, 2022."

 09      Q.  That was an update.

 10          If OHS required further questions or

 11      documentation, they had the obligation to

 12      request --

 13               HEARING OFFICER CSUKA:  Ms. Volpe,

 14         you're free to ask it.  Don't testify on

 15         behalf of --

 16               MS. VOLPE:  I have no further

 17         questions.  Thank you.

 18               HEARING OFFICER CSUKA:  Ms. Weymouth, I

 19         have a few clarifying questions of my own

 20         based on my review of what was submitted.

 21               Ms. Volpe, perhaps you can assist her

 22         with this.

 23               I just wanted her to take a look at

 24         Exhibit H, page 50, Bates stamp page 52.

 25               MS. VOLPE:  Yes.  I'll pull it up.
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 01               MS. MANZIONE:  Which specific document

 02         is that, just so I -- because I have it

 03         subdivided.

 04               HEARING OFFICER CSUKA:  That's their

 05         original waiver form.  It's page 3 of their

 06         waiver.

 07               MS. MANZIONE:  Okay.  Thank you.  Got

 08         it.

 09               MS. WEYMOUTH:  Yes.

 10               MS. VOLPE:  We have it in front of us.

 11               HEARING OFFICER CSUKA:  Okay.

 12               So in that first paragraph it sounds

 13         like you were requesting a number of things

 14         be suspended.  It sounds like operating

 15         rooms for elective and nonelective

 16         surgeries, your -- specifically the GI

 17         procedure for elective nonelective

 18         surgeries, the pre-op area, the

 19         post-anesthesia care unit area.

 20               Did those all come back online

 21         effective February 16th.

 22      A.  On February 16th or shortly thereafter.

 23               HEARING OFFICER CSUKA:  So can you --

 24         can you provide some more information about

 25         that, like when, specifically, certain

�0088

 01         procedures came back on and what were the

 02         first days that they were performed?

 03      A.  Sure.

 04          The 16th, actually, was -- they're not

 05      spelled out here by numbers.

 06          So procedure rooms and so forth on the 16th.

 07      And on May 10th were the surgical services.

 08               HEARING OFFICER CSUKA:  All right.

 09         Sorry.  So between February 16th and

 10         May 10th?

 11      A.  Uh-huh.

 12               HEARING OFFICER CSUKA:  What

 13         transpired?  I'm sorry.  Just in terms of

 14         when things came --

 15      A.  Yeah.

 16          The cases and procedures transpired at

 17      Rockville during that time.

 18               HEARING OFFICER CSUKA:  So looking at

 19         that first paragraph of page 52 -- on

 20         page 52 of your submission --

 21      A.  Uh-huh.

 22               HEARING OFFICER CSUKA:  I'm just trying

 23         to figure out when each of those requests

 24         that you made were reversed.  You said they

 25         weren't all February 16th.
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 01      A.  Right.

 02               HEARING OFFICER CSUKA:  So what was on

 03         February 16th that restarted?

 04      A.  Our GI procedures.

 05               HEARING OFFICER CSUKA:  Okay.  It

 06         sounds like there were a number of other

 07         things that were suspended pursuant to this

 08         waiver.  What else came -- what else was

 09         restarted as after February 16?

 10      A.  So all of those things are actually under a

 11      title of perioperative services.  And you

 12      utilize each one of those areas as you actually

 13      do a case.  So they're not separate and

 14      distinct.  You actually do those functional

 15      procedures as you go through the case on any

 16      given day.  So they're not, like, separate rooms

 17      or floors or so forth.

 18               HEARING OFFICER CSUKA:  So I think this

 19         has been described as the suspension or the

 20         termination of surgical services and

 21         procedures.

 22               Were there any other surgical services

 23         or procedures that were suspended pursuant

 24         to this waiver that were not restarted on

 25         February 16th?
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 01      A.  Okay.  So the process of re-implementing all

 02      the services is a process that does take time,

 03      because you have to have providers to, you know,

 04      provide the various care functions.  So as we

 05      have providers available, we offer that service.

 06          So the GI services started on the 16th, and

 07      as I said, others followed shortly thereafter.

 08               HEARING OFFICER CSUKA:  Okay.  I am

 09         trying to understand what "shortly thereafter"

 10         is.  Because if -- part of your argument is

 11         I should mitigate or I should rescind based

 12         on the fact that you restarted everything on

 13         February 16th.

 14      A.  Uh-huh.

 15               HEARING OFFICER CSUKA:  But now you're

 16         telling me that not everything restarted on

 17         February 16th.

 18      A.  So as I said, they are different processes.

 19      As you go through a perioperative procedure, you

 20      know, you have a pre-op area, a post-op area,

 21      you have the operating area, the procedure room.

 22      All of those all function together in providing

 23      perioperative care for the most part.

 24          So what I'm saying is that we reopened that

 25      service on February 16th.
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 01               HEARING OFFICER CSUKA:  Okay.

 02      A.  And that there were no termination -- there

 03      was no termination of a service that exists

 04      pursuant to the waiver.

 05               HEARING OFFICER CSUKA:  Okay.  So

 06         everything was technically -- and correct me

 07         if I'm wrong.  But everything was

 08         technically reopened on February 16, but

 09         certain procedures didn't take place

 10         immediately, because it was dependent upon

 11         the availability of different doctors and

 12         things of that nature; is that correct?

 13      A.  Yes.

 14               HEARING OFFICER CSUKA:  Okay.  I'm

 15         sorry to have belabored that.  I just wasn't

 16         quite understanding what was going on,

 17         because it -- in a number of spots it said

 18         that RGH has resumed certain services as of

 19         February 16th.  But there were places --

 20         actually, pretty much every time that was

 21         referenced, it said certain services,

 22         certain services.  It didn't say all

 23         services.

 24               But what you're telling me is that all

 25         services resumed effective February 16th,
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 01         it's just that some of them didn't begin

 02         taking place on February 16th?

 03      A.  Correct.

 04               HEARING OFFICER CSUKA:  Okay.

 05               Another question -- and certainly

 06         Michele and Ms. Manzione if you have any

 07         questions in follow up to anything that I'm

 08         asking, I'm happy to open up the floor to

 09         you to clarify anything, as well.

 10               So in your rebuttal that was submitted

 11         a couple days ago it seemed like the first

 12         meeting that took place -- or at least the

 13         first document that was produced that

 14         suggested a meeting took place that planning

 15         was -- was under -- was being -- okay.  Let

 16         me back up.  I'm sorry.

 17               So the first document that I saw in

 18         your rebuttal that showed that a meeting

 19         took place where you were planning to

 20         restart these services was October 26, 2021.

 21         It looks like it was Bates number 140.

 22               To your -- to the best of your

 23         knowledge, was that the first date that this

 24         planning to resume services began.

 25      A.  So it's the first documented date when it
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 01      appears on an agenda or a tracking document.

 02      But those kind of conversations go on, on a

 03      regular basis here at ECHN.

 04               HEARING OFFICER CSUKA:  Okay.  That's

 05         what I was getting at.  I wasn't sure if

 06         there was anything before that date or not.

 07         So thank you for answering that.

 08               The last question I had for you was

 09         on -- Ms. Volpe brought it up with

 10         Mr. Lazarus.  It's Exhibit H.  It's your

 11         exhibit.  Bates number 76.  So that is --

 12               MS. MANZIONE:  Which document is that,

 13         just so --

 14               HEARING OFFICER CSUKA:  That's OHS's

 15         decision on Rockville General's

 16         determination request.

 17               MS. MANZIONE:  Okay.  So it's their

 18         Exhibit 6.  Okay.

 19               HEARING OFFICER CSUKA:  Yes.  It's

 20         page --

 21               MS. MANZIONE:  I got it.

 22               HEARING OFFICER CSUKA:  -- 3 of that.

 23               MS. MANZIONE:  Okay.  The January 24th

 24         document.  Okay.

 25               HEARING OFFICER CSUKA:  So I am, again,
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 01         going to focus on that last sentence of

 02         page 76.  Do you see where I'm looking?

 03      A.  Yes.

 04               HEARING OFFICER CSUKA:  Do you -- in

 05         your mind, is there a difference between

 06         formal termination and termination?

 07      A.  No.

 08               HEARING OFFICER CSUKA:  Okay.  That was

 09         my only question on that.

 10               Ms. Volpe, did you have any questions

 11         that you wanted to ask your witness based on

 12         my questioning?

 13               MS. VOLPE:  No.  Nor do I think anyone

 14         else should.  But no, I do not.

 15               HEARING OFFICER CSUKA:  Okay.  So I

 16         think we are going to -- actually, one other

 17         question -- I'm sorry -- Ms. Weymouth, about

 18         your background.

 19               Do you have any formal legal training

 20         or education?

 21      A.  No.

 22               HEARING OFFICER CSUKA:  Okay.  Thank

 23         you.

 24               I do have a couple questions for --

 25         actually, I have one question for the
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 01         attorneys.

 02               I'm going to pose it and then I am

 03         going to suggest that we take maybe a

 04         ten-minute break before we do final

 05         arguments, closing arguments.

 06               The question is, is there a limit to

 07         which assessed penalties I can mitigate or

 08         waive?

 09               So if I determine that it was proper

 10         for the civil penalty to have been assessed,

 11         can I mitigate or waive it anyway, or am I

 12         compelled to let the civil penalty stand?

 13               So I'm just curious.  I would like to

 14         hear from both of you on that question when

 15         we come back.  And afterwards we can do

 16         closing arguments.  Does that sound okay?

 17               MS. VOLPE:  Okay.

 18               MS. MANZIONE:  Can you repeat -- I'm

 19         sorry.  I just want to make sure I

 20         understand.  Would you repeat that question,

 21         please?

 22               HEARING OFFICER CSUKA:  I guess it was

 23         two parts.

 24               The first one is, is there a limit to

 25         which assessed penalties I can mitigate or
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 01         waive.

 02               And the second component is if I

 03         determine that it was proper for the civil

 04         penalty to have been assessed under

 05         Section 19A-653, can I mitigate it or waive

 06         it anyway, or am I compelled to let the

 07         civil penalty stand?

 08               MS. VOLPE:  We'll be prepared to

 09         address that after the break.

 10               HEARING OFFICER CSUKA:  Okay.  Thank

 11         you.

 12               Certainly if you feel as though you'd

 13         like to address it in writing, as well,

 14         that's fine.  It's sort of an informal

 15         question.

 16               MS. MANZIONE:  If you have it in

 17         writing, I would love if you could put it in

 18         writing, either on screen or in a chat or

 19         e-mail it to us.

 20               HEARING OFFICER CSUKA:  Sure.

 21               MS. MANZIONE:  I just want to make sure

 22         I get it right.  It's kind of complicated.

 23               HEARING OFFICER CSUKA:  I will e-mail

 24         it to both of you.

 25               Let's, I guess, come back at 12:15.  So
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 01         that will give us 15 minutes.  Does that

 02         sound okay.

 03               MS. VOLPE:  That works for us.  Thank

 04         you.

 05               MS. MANZIONE:  Thank you.

 06               HEARING OFFICER CSUKA:  All right.  So

 07         we are going to pause the video for

 08         15 minutes and we'll come back at 12:15.

 09         Thank you.

 10                   (A recess was taken from

 11                   12:01 p.m. to 12:16 p.m.)

 12               HEARING OFFICER CSUKA:  So we're going

 13         to proceed in the same order as we have

 14         been.

 15               Since the burden is on OHS, I'm going

 16         to ask that Ms. Manzione answers or responds

 17         to that question or questions that I sent

 18         you by e-mail.

 19               Did you both receive those, the e-mail?

 20               MS. MANZIONE:  Yes.

 21               MS. VOLPE:  I haven't checked my

 22         e-mail, but I heard -- I heard your question

 23         and wrote it down during the proceeding.

 24               MS. MANZIONE:  Yes.

 25               MS. VOLPE:  So we're prepared to answer
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 01         it.

 02               HEARING OFFICER CSUKA:  Okay.  Thank

 03         you.

 04               Ms. Manzione, you can proceed.

 05               MS. MANZIONE:  Sure.  Thank you.

 06               So you had two questions.  The first

 07         one is there a limit to which assessed

 08         penalties you can mitigate or waive.

 09               So under Section 19a-653, I do not

 10         believe there is a limit to which assessed

 11         penalties you can mitigate or waive.

 12               The applicable section is 19a-653

 13         subsection C.  In the middle -- actually

 14         close to the end of the section it says,

 15         "The Office of Health Strategy may mitigate

 16         or waive the penalty upon such terms and

 17         conditions as, in its discretion, it deems

 18         proper or necessary upon consideration of

 19         any extenuating factors or circumstances."

 20               So I think that you have a lot of

 21         discretion to do as you see fit based on

 22         whatever you think is appropriate.

 23               HEARING OFFICER CSUKA:  Okay.

 24               MS. MANZIONE:  If you determine that it

 25         is proper for the civil penalty to have been
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 01         assessed can you mitigate it or waive it

 02         anyway or are you compelled to let the civil

 03         penalty stand?

 04               No.  I think you can mitigate it.  I

 05         think you can waive it.

 06               And I do recall, from my earlier

 07         research on hearings on civil penalty, that

 08         in the past hearing officers had conducted

 09         these kinds of proceedings and, after taking

 10         testimony, had decided to waive the fines or

 11         the penalties that had been imposed in more

 12         than one case.  So I think that there's

 13         precedent for that.

 14               I don't have those cases handy, but I'm

 15         sure I can find them if that is something

 16         you would like.

 17               And, similarly -- you didn't ask this

 18         question.  But if you choose to keep the

 19         penalty imposed and if the Respondent is

 20         not -- doesn't agree with that or is unhappy

 21         with that, they have the right to go for an

 22         appeal directly to the Judicial District of

 23         New Britain.

 24               HEARING OFFICER CSUKA:  Okay.

 25         Ms. Volpe, I assume you're not going to be
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 01         inconsistent with OHS's position, but I'll

 02         let you speak on the questions, as well, if

 03         you'd like.

 04               MS. VOLPE:  I would.  Thank you.

 05               No.  I absolutely agree that you have

 06         complete discretion to rescind or waive the

 07         penalties.  And the statute says so right in

 08         it that you could mitigate or waive

 09         penalties on the terms and conditions in

 10         your discretion you deem proper or

 11         necessary.  That's, you know, right in the

 12         statute.  There absolutely is precedent for

 13         you to do that, to waive any and all

 14         penalties.

 15               In fact, I know we filed hundreds of

 16         documents, so it's hard to have things jump

 17         out.  But we cited precedent for you on

 18         Bates stamp 36.  It's Docket Number 12-31797.

 19         That is also precedent allowing you to

 20         completely waive and rescind the penalties.

 21               Also, as part of our legal brief that

 22         was filed in this proceeding on

 23         Bates stamp 25, we stated, "OHS is

 24         explicitly permitted under law to mitigate

 25         or waive the penalty upon such terms and
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 01         conditions in its discretion it deems proper

 02         or necessary based upon facts and

 03         circumstances."

 04               And we cite the statute which gives you

 05         that authority.

 06               And we also go on to state that if a

 07         global pandemic, a nationwide health care

 08         worker shortage, and a statewide pediatric

 09         behavioral health crisis are not extenuating

 10         factors or circumstances for a small

 11         community hospital like Rockville, it's

 12         really incomprehensible what qualifies if

 13         those don't.

 14               So yes, we agree that you have full

 15         authority to take that action.

 16               HEARING OFFICER CSUKA:  Okay.  Thank

 17         you, Ms. Volpe.

 18               So now we can move on to closing

 19         arguments.  I'm going to start with

 20         Ms. Manzione for the Petitioner.  Do you

 21         have a closing argument that you'd like to

 22         present?

 23               MS. MANZIONE:  Yes, I do.  And it will

 24         be relatively brief.  So I will go ahead and

 25         jump in.
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 01               To stay with my theme, rules --

 02               HEARING OFFICER CSUKA:  I'm sorry to

 03         interrupt.

 04               Even though this was scheduled for two

 05         hours, we are free to go over that.  So

 06         don't feel as though you have to be brief.

 07         Similarly, Ms. Volpe don't feel like you to

 08         be brief either.

 09               MS. VOLPE:  I appreciate that.

 10               MS. MANZIONE:  Thank you.  I didn't

 11         realize we were scheduled for two hours.  I

 12         was thinking it would be an hour total and

 13         here we are at two and a half hours.  So --

 14         anyway.

 15               Okay.  I'm going to go ahead and start

 16         my closing argument, then.

 17               Okay.  So rules are rules.  Everyone

 18         has been told that at some point.  We know

 19         we are expected to follow the rules.  We are

 20         expected to know what the rules are, even

 21         when the rules are complicated.  Especially

 22         in a regulated industry like health care, we

 23         all have to follow the rules.

 24               You can't make up your own rules.  You

 25         can't say you relied on a different

�0103

 01         interpretation.  It doesn't matter that you

 02         argued in a different proceeding that the

 03         public health emergency was the trigger for

 04         the CON waiver expiring.

 05               If the Governor makes the rules, the

 06         Governor can change the rules.

 07               Rockville General Hospital thinks they

 08         know best.  Rockville General Hospital think

 09         they should interpret the rules made by the

 10         Governor.

 11               Executive Order 12B didn't mean what

 12         the executive branch of the government says

 13         it means.  It should mean what a private

 14         for-profit hospital says it means.

 15               In July 2021, the Governor said that

 16         the Executive Director of OHS's authority to

 17         grant CON waivers expired.

 18         Rockville General Hospital didn't listen or

 19         follow that rule.

 20               In October 2021, the

 21         Office of Health Strategy told

 22         Rockville General Hospital what the rule

 23         meant.  And, once again, Rockville General Hospital

 24         didn't follow the rule willfully.

 25               The Office of Health Strategy said
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 01         Rockville General Hospital should be back

 02         at, quote, pre-waiver status, end quote, by

 03         now, and Rockville General Hospital didn't

 04         agree.  It didn't follow the rule.

 05               Rockville General Hospital kept its

 06         surgery services closed when it should have

 07         opened them.  Rockville General Hospital

 08         broke the rule.

 09               In November 2021, Rockville General Hospital

 10         filed their determination arguing that they

 11         didn't need to file a CON.

 12               Rockville General Hospital willfully

 13         kept its surgery services closed when it had

 14         been repeatedly told it should have

 15         restarted them.

 16               In January 2022, OHS issued a decision

 17         on the determination that

 18         Rockville General Hospital should file a CON

 19         or start the services, which were still

 20         closed.  RGH willfully continued to keep its

 21         surgery services closed.

 22               Finally, when they didn't receive the

 23         answer they wanted from the determination,

 24         the CEO of Rockville General Hospital tried

 25         a different approach by sending an e-mail
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 01         directly to the Executive Director of OHS

 02         pleading, again, to extend the waiver.  The

 03         CEO was still under the impression that the

 04         rules didn't apply to her or the

 05         Rockville General Hospital.  The OHS

 06         Executive Director did not reply to this

 07         e-mail message.

 08               A civil penalty is another type of

 09         rule.  It is a consequence for breaking

 10         rules.  In this case, Rockville General Hospital

 11         broke the rules by not resuming emergency

 12         services by October 2021 or by not

 13         requesting a CON to terminate surgery

 14         services once the authority of the

 15         Executive Order ended.

 16               Even though Rockville General Hospital

 17         stopped breaking the rules when they

 18         restarted surgery services on February 16, 2022,

 19         they still must pay the consequences for

 20         breaking the rules.  And that costs $1,000 a

 21         day from October 22, 2021, to February 16, 2022,

 22         for a total of $118,000.  That's what you

 23         get when you break the rules.  And this

 24         tribunal has the power to enforce the rules.

 25               Thank you.
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 01               HEARING OFFICER CSUKA:  Thank you,

 02         Ms. Manzione.

 03               Ms. Volpe, do you have any -- would you

 04         like to make a closing argument or a closing

 05         statement?

 06               MS. VOLPE:  Yes, I would.  Yes, I

 07         would.

 08               So there's been a lot of talk about the

 09         rules.  Okay?

 10               The rules are the statutes.  The rules

 11         have to apply when you want to impose a

 12         civil on a hospital.

 13               To impose a civil against the hospital

 14         you have to prove -- you, OHS, has the

 15         burden of proof -- you have to prove that we

 16         failed to file a CON and that we terminated

 17         a service and that we willfully did not file

 18         a CON, that we were looking to usurp the CON

 19         statutes.

 20               Again, you have not met your burden.

 21         One, because we didn't terminate a service.

 22         So the statue doesn't even get invoked.

 23               Two, we certainly didn't act willfully.

 24         We followed your rules, OHS's rules, which,

 25         by the way, we have hundreds of pages where
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 01         your rules were changing, sometimes hourly

 02         and daily.

 03               Admittedly, we were dealing with a

 04         global crisis on the Pandemic.  So do we

 05         give you some leeway in your constant

 06         changing of guidance?  Yes.

 07               But we expect the courtesy, as well.

 08         We followed the rules.

 09               Your rules are apply for a waiver.  We

 10         applied for a waiver.

 11               Your waiver said if you're going to

 12         terminate, come back to us.

 13               It said your waiver is in place through

 14         the public health emergency.

 15               Following your rules, marching along,

 16         you knew what our intent was.  You

 17         understood what our intent was.

 18               Intent is very important under the

 19         civil penalty statutes.  You can't impose a

 20         civil penalty against us if we understood

 21         that we were in compliance.

 22               And it was reasonable for Rockville to

 23         believe they were in compliance, because,

 24         based on your words, it said we had through

 25         the public health emergency.
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 01               Also, based on your words, it said that

 02         we would only be required to file a CON if

 03         we terminated a service.

 04               And I want to speak to --

 05         Hearing Officer, you know, your question on

 06         what does -- do we -- did Ms. Weymouth

 07         understand the distinction between a formal

 08         and a term -- a formal termination.

 09               No.  As a layman, we all know you

 10         either terminate or you don't.

 11               As a hospital executive, you're

 12         providing services, either you're providing

 13         services or you're not.  They're

 14         terminating.  I think there's a plain

 15         reading and understanding of a termination.

 16               But then I ask why does OHS -- if we're

 17         talking about words -- and words are so

 18         important -- why do they reference formal

 19         termination?  Is there such a thing as an

 20         informal termination?  No.  I think the

 21         distinction is in suspension.

 22               There's lots of precedent before OHS

 23         dealing with suspension of services.

 24               So when you said formally terminate,

 25         perhaps you're making a distinction between
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 01         a suspension versus a termination, a

 02         formal -- you used the word permanent

 03         termination.

 04               Again, in decisions we got from you on

 05         these very issues, again, permanent.  That

 06         means not to ever be brought back online.

 07         Totally distinguishable from suspension.

 08               So I do think, like we've been talking

 09         about, the words matter.  Yes.

 10               But what does matter is the law.  And

 11         what is the law related to a civil penalty?

 12               You, OHS, have the burden of proof to

 13         show two things, neither of which you've

 14         shown; (1) that there was a termination of

 15         service, and we had to file a CON; and

 16         (2) that we just willy-nilly went about our

 17         business trying to usurp the CON statutes

 18         and not comply.

 19               So when you apply the facts in this

 20         case to the law, which OHS is required to

 21         do, they don't support the imposition of a

 22         civil penalty against Rockville.  There was

 23         no termination of service, and there was

 24         absolutely nothing done willfully.

 25               OHS carries the burden of proof in a
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 01         civil penalty proceeding, and OHS has not

 02         met its burden.

 03               Rockville did not terminate the

 04         service, let alone formally or permanently.

 05         Again, using your words.  They were

 06         suspended during a once-in-a-lifetime global

 07         pandemic.  Without termination, there is no

 08         violation of CON statutes, because that's

 09         when they get invoked, if you're going to

 10         terminate.

 11               In addition, OHS has the burden and

 12         must prove that Rockville willfully failed

 13         to file a needed CON.

 14               In my opening statement I detailed for

 15         you what constitutes willful failure, and

 16         this most definitely has not been

 17         established by OHS.

 18               It is what is the intent of the person.

 19         And Mrs. Way testified on a number of

 20         occasions what their understanding was, how

 21         they were proceeding, and there was no

 22         willful intent to invade the CON process.

 23         There's been no malice or intent to deceive

 24         OHS.

 25               Ms. Weymouth has represented under oath
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 01         on numerous occasions and made multiple

 02         representations to the Office of Health Strategy

 03         that her understanding was that Rockville

 04         had through the public health emergency to

 05         re-implement services on February 16th.

 06               Nothing, no decision that OHS sent to

 07         Rockville talked anything about -- it all

 08         specifically said you need a CON if you're

 09         going to permanently and formally terminate

 10         services.

 11               Rockville has shown how it's impossible

 12         for OHS to meet its burden, because none of

 13         the statutory elements exist that are

 14         legally required for OHS to impose civil

 15         penalties against Rockville.

 16               OHS has failed to present any evidence

 17         that Rockville violated CON statute.

 18               We respectfully request that you

 19         rescind the penalty, which you have full

 20         authority to do.

 21               Thank you.

 22               HEARING OFFICER CSUKA:  Thank you,

 23         Ms. Volpe.

 24               There was one other thing that I wanted

 25         to bring up to both of you.
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 01               There was the fact that -- Ms. Volpe,

 02         you filed a legal brief -- actually, I

 03         believe you raised this earlier on in the

 04         hearing.

 05               You had filed a legal brief in

 06         connection with your pre-filed testimony.

 07               Ms. Manzione, you did not.

 08               But regardless of that fact, I was

 09         curious if either of you wanted to file a

 10         post-hearing legal brief, as well?

 11               Ms. Manzione, would you like an

 12         opportunity to do that?

 13               And then, Ms. Volpe, I will ask you, as

 14         well.

 15               MS. VOLPE:  Well, I mean, if -- I'll

 16         leave it up to Lara.

 17               HEARING OFFICER CSUKA:  Okay.

 18               MS. VOLPE:  But I will say this.  That

 19         we don't -- we don't intend to file a

 20         post-hearing brief.  However, if OHS elects

 21         to file a post-hearing brief, we would also

 22         like the opportunity to file a post-hearing

 23         brief.

 24               HEARING OFFICER CSUKA:  Noted.

 25               Ms. Manzione, do you have a position on
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 01         that?

 02               MS. MANZIONE:  Sorry.  I was speaking,

 03         but, apparently, I was speaking into the

 04         mute button.

 05               If it would be helpful for the hearing

 06         officer for me to submit a post-hearing

 07         brief, I would be happy to do so.

 08               HEARING OFFICER CSUKA:  I don't think

 09         it would be, honestly.

 10               So my suggestion would be that neither

 11         of you file them.  I don't think it's

 12         necessary.  I don't want either of you to do

 13         unnecessary work.

 14               MS. MANZIONE:  Okay.

 15               MS. VOLPE:  That works for us.

 16               MS. MANZIONE:  Fair enough.

 17               HEARING OFFICER CSUKA:  I'm sorry?

 18               MS. VOLPE:  I said that works for us.

 19               HEARING OFFICER CSUKA:  Okay.  Thank

 20         you.

 21               MS. VOLPE:  So it standards that there

 22         will be no post-hearing briefs?

 23               HEARING OFFICER CSUKA:  Correct.

 24               MS. VOLPE:  Okay.

 25               HEARING OFFICER CSUKA:  Are there any
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 01         other loose ends that either of you wanted

 02         to address at this time?

 03               MS. VOLPE:  I have a loose end.

 04               I don't think it's a loose end, per se,

 05         but I was waiting to hear whether or not

 06         post-hearing briefs were going to be

 07         submitted.

 08               Hearing that post-hearing briefs will

 09         not be submitted, we respectfully request

 10         that this proceeding be closed and the

 11         record be closed and that there be no

 12         additional filings so that the record could

 13         be closed at the conclusion of this hearing

 14         today.

 15               HEARING OFFICER CSUKA:  That was going

 16         to be my plan, to adjourn the hearing and

 17         close the record.

 18               MS. VOLPE:  All right.  Thank you.

 19               HEARING OFFICER CSUKA:  So we are

 20         thinking alike.

 21               MS. MANZIONE:  I support that idea, as

 22         well.

 23               HEARING OFFICER CSUKA:  Okay.  So with

 24         all of that said, I think we're all set and

 25         we can close -- we can adjourn the hearing
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 01         and close the record.

 02               Thank you both and thank you to your

 03         witnesses.  It was very helpful.  I

 04         appreciate your time.

 05               MS. VOLPE:  Thank you.  I appreciate

 06         your time.

 07               MS. MANZIONE:  Thank you.

 08  

 09  

 10  

 11                    (The hearing concluded

 12                  at approximately 12:37 p.m.)
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            1                    (The hearing commenced



            2                  at approximately 10:01 a.m.)



            3               HEARING OFFICER CSUKA:  Is everyone



            4         here?



            5               Let's see.



            6               Lara Manzione for OHS.



            7               It also looks like Deborah Weymouth.



            8         And I cannot see who is beside her without



            9         expanding my screen.



           10               Is Michele Volpe on the call?



           11               MS. VOLPE:  Yes, I am.  Thank you.



           12               HEARING OFFICER CSUKA:  So you're



           13         beside Deb?



           14               MS. VOLPE:  Correct.



           15               HEARING OFFICER CSUKA:  All right.



           16         Good morning everyone.



           17               This hearing before the Connecticut



           18         Office of Health Strategy is identified by



           19         Docket Number 22-32516-CON pursuant to



           20         Section 19a-653 of the



           21         Connecticut General Statutes.



           22               The Petitioner in this matter, the



           23         Connecticut Office of Health Strategy,



           24         issued a notice of civil penalty in the



           25         amount of $118,000 to the Respondent
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            1         Prospect Rockville Hospital, Inc. d/b/a



            2         Rockville General Hospital, relating to its



            3         alleged failure to seek Certificate of Need



            4         Approval under Connecticut General Statute



            5         Section 19a-63(a) for the termination of



            6         surgical and procedural services.



            7               Thereafter, the Respondent requested a



            8         hearing to contest the imposition of the



            9         civil penalty and OHS issued a notice of



           10         hearing.



           11               Today is May 18, 2022.  My name is



           12         Daniel Csuka.  Executive Director Vicki



           13         Veltri designated me to be hearing officer,



           14         and I will be issuing the final order in



           15         this matter.



           16               Also present on behalf of the Agency



           17         today is Jessica Rival.  She's a health care



           18         analyst, who may be assisting me today as



           19         needed.



           20               There are also several other members of



           21         OHS who are also present, and they'll



           22         introduce themselves later on in this video.



           23               Public Act number 22-3 authorizes an



           24         agency to hold a public hearing by means of



           25         electronic equipment in accordance with the
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            1         Public Act.



            2               Any person who participates orally and



            3         in electronic meeting shall make a good



            4         faith effort to state his or her name and



            5         title at the outset of each occasion that



            6         the person participates orally.  I note that



            7         there are a number of people present for



            8         this hearing today.  I ask that all members



            9         of the public please mute the device that



           10         they are using to access the hearing AND



           11         silence any additional devices that are



           12         around them.



           13               This public hearing is held pursuant to



           14         Connecticut General Statute Section 19a-653



           15         and will be conducted under the provisions



           16         of Chapter 54 of the General Statutes.



           17               The Certificate of Need process is a



           18         regulatory process.  And as such, the



           19         highest level of respect will be accorded to



           20         the Petitioner, the Respondent, and other



           21         OHS staff.



           22               Our priority is the integrity and



           23         transparency of this process.  Accordingly,



           24         the decorum must be maintained by all



           25         present during these proceedings.
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            1               This hearing will be transcribed and



            2         recorded, and the video will also be made



            3         available on the OHS website and its YouTube



            4         account.



            5               All documents related to this hearing



            6         that have been or will be submitted to the



            7         OHS are available for review through our



            8         electronic CON portal, which is accessible



            9         on OHS's website.



           10               Although this hearing is open to the



           11         public, as mentioned in the agenda for



           12         today's hearing, only the Petitioner, the



           13         Respondent, OHS, and their respective



           14         representatives will be making comments,



           15         presenting witnesses, and presenting



           16         evidence.



           17               Accordingly, the chat feature for this



           18         Zoom call has been disabled.



           19               As this hearing is being held



           20         virtually, we ask that anyone speaking, to



           21         the extent possible, also enable the use of



           22         their video cameras when speaking during the



           23         proceedings.  In addition, anyone who is not



           24         speaking shall mute their electronic



           25         devices.
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            1               Lastly, as Zoom hopefully notified you



            2         in the course of entering this meeting, I



            3         wish to point out that by appearing on



            4         camera in this virtual hearing you are



            5         consenting to being filmed.  If you wish to



            6         revoke your consent, please do so at this



            7         time.



            8               Moving on.  The CON portal contains the



            9         table of record as of yesterday afternoon.



           10         As of this morning, exhibits were identified



           11         from A to R.  Does either party have any



           12         objection to these being entered into the



           13         record as full exhibits?



           14               MS. VOLPE:  Michele Volpe for



           15         Respondent, Rockville Hospital, I have no



           16         objection to the table of contents, the



           17         table of record.



           18               HEARING OFFICER CSUKA:  Thank you



           19         Ms. Volpe.



           20               Ms. Manzione, do you have any



           21         objection?



           22               MS. MANZIONE:  No objection.



           23               HEARING OFFICER CSUKA:  Thank you.



           24               In accordance with Connecticut General



           25         Statutes --
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            1               MS. MANZIONE:  We can't see -- it might



            2         just be me, but I don't think we can see



            3         your image.



            4               HEARING OFFICER CSUKA:   Is anyone else



            5         having difficulty seeing me?



            6               MR. LAZARUS:  I can see Dan.



            7               MR. WANG:  I can see you, as well.



            8               MS. MANZIONE:  It must just be me.



            9         Sorry.



           10               HEARING OFFICER CSUKA:  In accordance



           11         with Connecticut General Statutes



           12         Section 4-178, the parties are hereby



           13         noticed that I may take administrative



           14         notice of the following documents: the



           15         Statewide Health Care Facilities Services



           16         Plan, the Facilities and Services Inventory,



           17         the OHS Acute Care Hospital Discharge



           18         Database, the Hospital Reporting System



           19         (HRS), Financial and Utilization Data, and



           20         the All Payer Claims Database Claims Data.



           21               I am taking administrative notice of



           22         the following OHS dockets, which were



           23         referred to in various places throughout the



           24         participants' submissions to OHS.  They are



           25         Docket Number 20-32361-CONW.  That is the
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            1         docket relating to



            2         Rockville General Hospital's request for



            3         waiver at the start of COVID, Docket Number



            4         20-32405-CON.  That is the termination -- or



            5         the application for termination of



            6         Rockville's license and consolidation with



            7         Manchester Memorial Hospital.  And the third



            8         one is Docket Number 21-32508-DTR.  That is



            9         the determination request in which Rockville



           10         sought an extension of its public waiver,



           11         among other things.



           12               I may also take administrative notice



           13         of other existing OHS dockets, whether



           14         currently pending or not, and prior OHS



           15         final divisions, proposed final decisions,



           16         decisions and agreed settlements which may



           17         be relevant to this matter.



           18               At this time I would like to ask



           19         Ms. Rival, my assistant, if there are any



           20         other exhibits that she is aware of that



           21         need to be added to the record this morning.



           22               MS. RIVAL:  No, none that I'm aware of.



           23               HEARING OFFICER CSUKA:  Okay.  Thank



           24         you.



           25               I also wanted to point out that in
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            1         addition to this piece of paper in front of



            2         me and the laptop that I'm working from I



            3         also have another laptop here, as well as



            4         another monitor.  So if you see me looking



            5         over in that direction, it is not that I am



            6         not paying attention to you, I definitely



            7         am, it's just that I am looking in the other



            8         direction at something for some particular



            9         reason.



           10               So I'm going to start with counsel for



           11         the Petitioner, that's OHS.  Can you please



           12         identify yourself for the record.



           13               Ms. Manzione, I believe you are muted.



           14               MS. MANZIONE:  Good morning.  I have



           15         unmuted myself.  It's a good start to the



           16         day.



           17               Okay.  I am Lara Manzione.  I represent



           18         the Petitioner,



           19         The Office of Health Strategy.



           20               HEARING OFFICER CSUKA:  Would you mind



           21         spelling your name, if you don't mind.



           22               MS. MANZIONE:  Sure.  I'll spell both



           23         names.  Lara is L-a-r-a.  Manzione is



           24         M-a-n-z-i-o-n-e.



           25               HEARING OFFICER CSUKA:  Thank you.
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            1               I believe I cut you off.  I'm sorry.



            2         Were you planning to say something else?



            3               MS. MANZIONE:  No.  I was going to say



            4         if it pleases the court, I would start with



            5         my opening statement.



            6               HEARING OFFICER CSUKA:  We will get to



            7         that.  There are a few other things that I



            8         wanted to iron out first.



            9               MS. MANZIONE:  Okay.



           10               HEARING OFFICER CSUKA:  I did want to



           11         have counsel for the Respondent identify



           12         herself, as well.



           13               MS. VOLPE:  Sure.  Thank you, Hearing



           14         Officer Csuka.



           15               My name is Michele with V-o-l-p-e.  I'm



           16         legal counsel for Rockville General Hospital.



           17               HEARING OFFICER CSUKA:  Thank you.  Do



           18         either of you have any additional exhibits



           19         that you would like to enter into the record



           20         at this time?



           21               MS. MANZIONE:  No, I do not.



           22               MS. VOLPE:  No.



           23               HEARING OFFICER CSUKA:  Okay.  Thank



           24         you.



           25               Are there any other documents or
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            1         dockets that you would like me to take



            2         administrative notice of at this time?



            3         Certainly if they come up in the course of



            4         testimony or in other places in the hearing,



            5         you can ask that I take notice of those at



            6         that time, as well.



            7               MS. VOLPE:  Yes.



            8               For purposes of the record, as part of



            9         our brief and pre-filed testimony we have



           10         reference to numerous executive orders of



           11         the governor, as well as various OHS



           12         guidance and rulings and forms.



           13               So it's our understanding that since



           14         those are exhibits and part of our filings,



           15         that those are, obviously, in the record.



           16         And to the extent we reference them in our



           17         statements, we will direct you to the



           18         relevant numbers.  Our understanding is



           19         those are all part of the record, as well.



           20               HEARING OFFICER CSUKA:  That's correct.



           21         That's why I didn't mention those earlier.



           22               But in the event there is something



           23         else that has been left out, feel free to



           24         bring that up and I'm happy to take notice



           25         of it, as well.
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            1               MS. VOLPE:  Very good.  Thank you.



            2               HEARING OFFICER CSUKA:  Ms. Manzione,



            3         anything?



            4               MS. MANZIONE:  No.



            5               HEARING OFFICER CSUKA:  Thank you.



            6               MS. MANZIONE:  I think we are



            7         officially administratively noticed.



            8         Everything was in the record.



            9               HEARING OFFICER CSUKA:  So we haven't



           10         done one of these hearings in quite some



           11         time.  This also is my first hearing as



           12         hearing officer for OHS.  We are bound to



           13         encounter some bumps here and there, but we



           14         will do our best to get through them.



           15               So we're going to proceed in the order



           16         established in the revised agenda for



           17         today's hearing.



           18               Are there any other housekeeping



           19         matters or procedural issues that either of



           20         you would like to bring up at this time?



           21               MS. VOLPE:  None from Respondent.



           22         Thank you.



           23               HEARING OFFICER CSUKA:  Ms. Manzione,



           24         anything?



           25               MS. MANZIONE:  No.  I think at the end
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            1         of closing arguments maybe we can talk about



            2         if there's any need for further briefs.



            3               HEARING OFFICER CSUKA:  Okay.



            4               I am happy to discuss those afterwards.



            5               So with that in mind, I guess we will



            6         proceed to Petitioner's opening statement.



            7               I give you the floor, Ms. Manzione.



            8               MS. MANZIONE:  Thank you.



            9               Okay.  Good morning.  Good morning



           10         Hearing Officer Csuka, Attorney Volpe,



           11         representatives of Rockville General



           12         Hospital and the Office of Health Strategy,



           13         members of the health care community and



           14         other interested parties.



           15               My name is Lara Manzione, and I



           16         represent the Office of Health Strategy.



           17               Today's case is all about following the



           18         rules.  It's about who makes the rules and



           19         who has to follow the rules.  It's also



           20         about how we interpret the words that are



           21         used in rules.



           22               In today's case the main rules we are



           23         interested in are statutes, which are rules



           24         made by the Connecticut General Assembly.



           25               One rule is Connecticut General Statute
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            1         Section 19a-638(a)(5).  This rule requires



            2         that a Certificate of Need, or a CON, must



            3         be issued in order to terminate in-patient



            4         or out-patient services offered by a



            5         hospital.



            6               The other related rule, is Connecticut



            7         General Statute 19a-653.  It states that if



            8         a health care facility or institution that



            9         is required to file a CON under



           10         Section 19a-638 willfully fails to seek CON



           11         approval for any of the activities in



           12         19a-638, they shall be subject to a civil



           13         penalty of up to $1,000 a day for each day



           14         such health care facility or institution



           15         conducts any of the described activities



           16         without Certificate of Need approval, as



           17         required by Section 19a-638.



           18               The evidence presented today will show



           19         that Rockville General Hospital broke these



           20         rules and Rockville General Hospital knew



           21         that they broke the rules and broke them



           22         willfully and that they don't think the



           23         penalty for breaking the rules should apply



           24         to them.



           25               Health care is a very regulated
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            1         industry.  That's why hospitals and the



            2         agencies that regulate them need so many



            3         lawyers, like me and like Ms. Volpe, my



            4         opposing counsel.  It's our job to interpret



            5         the many rules and regulations that apply,



            6         whether from the Federal Government about



            7         things like Medicare and Medicaid, or from



            8         the state legislature, like the



            9         Certificate of Need laws.



           10               During the time period at issue the



           11         evidence will show that the governor issued



           12         a series of rules of his own.  His rules are



           13         called the executive orders, and they were



           14         extraordinary measures taken to address the



           15         nascent pandemic.



           16               One of his early ones, Executive Order



           17         7b was issued on March 14, 2020 and, among



           18         other things, gave the Executive Director of



           19         the Office of Health Strategy the authority



           20         to waive provisions of statutory and



           21         regulatory requirements to ensure adequate



           22         health care resources and facilities were



           23         available to respond to the COVID-19



           24         Pandemic.



           25               The executive director followed that
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            1         order and created CON waiver requests for



            2         hospitals and institutions so they could



            3         rework their facilities quickly to help



            4         better align resources to treat the growing



            5         number of people with infections.



            6               The evidence will show that on



            7         March 24, 2021, Rockville General Hospital



            8         sought a CON waiver to close its operating



            9         rooms in the gastroenterology surgery unit,



           10         the pre-op and post-anesthesia care unit,



           11         PACU, areas and to repurpose these spaces to



           12         treat COVID patients.



           13               The following day, March 25, 2021, OHS



           14         approved the CON waiver for



           15         Rockville General Hospital to do so.



           16               The CON waiver stated that once the



           17         Pandemic was over they would have to apply



           18         for a full CON if they wish to permanently



           19         terminate any services.



           20               The evidence will show that



           21         approximately one year later a new rule,



           22         Executive Order 12B, was issued by the



           23         Governor that rescinded the wide authority



           24         granted to the OHS Executive Director,



           25         effective as of June 30, 2021.
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            1               The evidence will also show that OHS



            2         issued a guidance document explaining the



            3         rules a few months later on October 22, 2021,



            4         clarifying that all hospitals upon waiver



            5         should be back to pre-waiver conditions.



            6         Continued suspension would constitute a



            7         violation of CON statutes and regulations.



            8               The evidence will further show that



            9         even though Rockville General Hospital



           10         received this explicit notice of the rules



           11         directly from the OHS that they should be



           12         back to pre-waiver conditions,



           13         Rockville General Hospital chose to



           14         willfully ignore that guidance and break



           15         that rule.  Rockville General Hospital did



           16         not reconfigure and restart its



           17         gastroenterology surgery and procedure



           18         services, which it closed in March 2020 and



           19         for which it received a CON waiver.



           20         Therefore, on October 22, 2021, OHS started



           21         to assess a civil penalty of $1,000 a day.



           22               The evidence will show that one month



           23         after they received the explicit guidance



           24         from OHS saying that they should be back to



           25         pre-waiver conditions, RGH filed a

�

                                                                       21







            1         determination with OHS, because they



            2         believed no CON is required to extend the



            3         waiver through the PHE, the public health



            4         emergency.



            5               Rockville General Hospital showed, once



            6         again, that they did not want to follow the



            7         rules given in the Executive Order 12B or in



            8         the latter guidance provided by OHS.



            9               On January 24, 2022, OHS issued a



           10         determination stating that a CON is required



           11         to terminate a service and RGH,



           12         Rockville General Hospital, cannot do so



           13         without approval in advance.



           14               This was another decision, another rule



           15         that RGH. didn't like.  And the evidence



           16         will show that the following day, the CEO of



           17         Rockville General Hospital tried a new



           18         tactic, a personal e-mail to the



           19         Executive Director of OHS asking again to



           20         change the rules.  The Executive Director of



           21         OHS did not respond to her request.



           22               At the end of the day, the evidence



           23         will show that Rockville General Hospital



           24         did decide to resume surgical services on



           25         February 16, 2022, so that is the last date
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            1         OHS assessed the $1,000 a day civil penalty.



            2               In conclusion, the evidence will show



            3         that RGH, Rockville General Hospital, knew



            4         what the rules were and knowingly, willfully



            5         broke them.  And the office of health



            6         strategy should assess the $118,000 civil



            7         penalty as a consequence.



            8               Thank you.



            9               HEARING OFFICER CSUKA:  Thank you.



           10               So we are going to now proceed to your



           11         evidence.



           12               Do you have any individuals here who



           13         are going to testify on behalf of the agency



           14         today?



           15               MS. MANZIONE:  Yes, I do.  I have



           16         Steve Lazarus.  He has submitted pre-filed



           17         testimony, and he would also like to -- I'd



           18         also like to have him testify briefly live



           19         today.



           20               HEARING OFFICER CSUKA:  Okay.



           21               I also believe you identified



           22         Ron Sasomas (phonetic).  Is he going to be



           23         testifying, as well, today?



           24               MS. MANZIONE:  No, he is not.  We



           25         decided not to call him today.
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            1               HEARING OFFICER CSUKA:  Okay.  Thank you.



            2               Mr. Lazarus, would you mind spelling



            3         your name for the record, please.



            4               MR. LAZARUS:   Sure.  My name is



            5         Steven Lazarus.  S-t-e-v-e-n.  L-a-z-a-r-u-s.



            6               HEARING OFFICER CSUKA:  Okay.  Thank



            7         you very much.



            8               I am going to swear you in now at this



            9         time.



           10               Please raise your right hand.



           11               Do you solemnly swear or solemnly and



           12         sincerely affirm, as the case may be, that



           13         the evidence that you provided in your



           14         pre-file and the evidence you shall give in



           15         this case shall be the truth, the whole



           16         truth, and nothing but the truth so help you



           17         God or upon penalty of perjury.



           18               MR. LAZARUS:  I do.



           19               HEARING OFFICER CSUKA:  Thank you.



           20               Do you adopt your pre-filed testimony



           21         as your testimony here today?



           22               MR. LAZARUS:  I adopt my pre-filed



           23         testimony.



           24               HEARING OFFICER CSUKA:  Thank you.



           25               So, Ms. Manzione, you can proceed.
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            1               MS. MANZIONE:  Okay.  Thank you.



            2                      DIRECT EXAMINATION



            3   BY MS. MANZIONE:



            4      Q.  Just a few questions just to give us a



            5      flavor of your testimony.



            6          So, Steve, would you tell us a little bit



            7      about your work history.



            8      A.  Sure.



            9          I work with Office of Health Strategy and



           10      its predecessor agency for, approximately,



           11      26 years over and through the different



           12      iterations of OHS, if you want to call that.



           13          I started off as a health care analyst, as I



           14      actually was a Connecticut pre-trainee, and



           15      moved up to associate, and currently I'm working



           16      as the operations manager for OHS.  And I report



           17      to Kimberly Martone, who recollects is the



           18      deputy director of the agency.



           19      Q.  And did you say you work with the CON unit



           20      now?



           21      A.  I oversee the CON unit currently as an



           22      acting supervisor for the program.  I also have



           23      other duties as part of the operations manager.



           24      I run some of the work groups.  And I have --



           25      over the past few years I also oversee the
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            1      various OHS portals to make sure they're running



            2      well.  And I work the IT to ensure that



            3      everything is running tiptop, as well as any



            4      upgrades that might be needed.



            5      Q.  Perfect.



            6          Okay.  Tell us what it was like at OHS when



            7      COVID-19 first hit back in March of 2020.



            8      A.  Well, like most places, we were working



            9      normally until we heard about this virus that



           10      was sort of spreading around the world and



           11      coming to our doorsteps.  And at that point we



           12      were directed to work from home.  And we were --



           13      luckily we had the technology to be able to



           14      transition to that without much of an issue.



           15      And since then we've actually been working from



           16      home the majority of the time.  We were able to



           17      continue to process our applications, have



           18      public hearings, and other things just



           19      everything electronically via Zoom or Teams.



           20      Q.  Okay.  What was the first you became aware



           21      of Rockville General Hospital's efforts or



           22      interest in getting any kind of waiver having to



           23      do with any of their services?



           24      A.  Well, I believe it was the waiver request



           25      that was filed with OHS as part of the new
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            1      waiver form that we had developed based on the



            2      Executive Order 7B.  And that, I believe, was



            3      filed on March 24, 2021 -- 2020.



            4               MS. MANZIONE:  Just for the record,



            5         Hearing Officer Csuka noted that, that



            6         Docket Number was 20-32361-CON-W.



            7   BY MS. MANZIONE:



            8      Q.  Okay.  So that was submitted.



            9          Do you know what happened to that waiver



           10      request?



           11      A.  Process wise, if I look at it, it was -- the



           12      following day it was reviewed by OHS.  And on



           13      March 25, 2020, it was approved and uploaded to



           14      the CON portal.



           15      Q.  What happened next?



           16      A.  As far as Rockville General Hospital, I



           17      believe the -- following the Executive Order 12,



           18      it was -- 12B, it was -- then there was a



           19      guidance that was issued by OHS in October



           20      2020 -- 2021.  And following that there was a



           21      determination filed by



           22      Rockville General Hospital on November 22nd



           23      requesting to be able to continue suspension of



           24      the services.  I believe that was under



           25      21-332508-DTR.
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            1      Q.  Okay.  And you packed a lot of things in



            2      there.



            3          Just start with the Executive Order 12B.



            4      What -- in your understanding, what happened --



            5      what is the purpose or what did



            6      Executive Order 12B do?



            7      A.  It's my understanding it actually -- I'm not



            8      an attorney, so I didn't interpret it.



            9          But it was -- basically was the one that



           10      actually ended Executive Order 7B that initially



           11      allowed hospitals to waive certain services to



           12      focus on COVID-19.  And I believe that ended



           13      those services to resume on July 1st, which



           14      would be June 30, 2021.



           15               MS. VOLPE:  I'm going to object to that



           16         just for the record.  I want it noted.



           17               HEARING OFFICER CSUKA:  Thank you.



           18               MS. VOLPE:  Your interpretation of the



           19         Executive Order.



           20               I'm happy to read that section of the



           21         Executive Order into the record, but I'm



           22         going to object to Mr. Lazarus's recitation



           23         and understanding.



           24               HEARING OFFICER CSUKA:  Thank you.



           25               I'll sustain the objection.
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            1               MS. MANZIONE:  Okay.  We'll move on.



            2   BY MS. MANZIONE:



            3      Q.  So after the Executive Order 12B --



            4      A.  Uh-huh.



            5      Q.  -- what did the Office of Health Strategy



            6      do?



            7      A.  There was the guidance that was issued on



            8      10/22/21 clarifying what was in the



            9      Executive Order 12.



           10      Q.  Do you recall what the guidance document



           11      stated?



           12      A.  It generally stated the -- clarifying when



           13      the Executive Order 7B ended and went to resume



           14      services that were temporarily allowed to waive



           15      under Executive Order 7B.



           16      Q.  Okay.  So do you know if -- do you know how



           17      Rockville General Hospital reacted to the



           18      receipt of that guidance document in October, if



           19      at all?



           20      A.  In October, I believe there was -- let me



           21      just look at my notes here of my testimony.



           22          I believe the next step that was actually



           23      put in place was -- I don't know what -- how



           24      Rockville General actually reacted in October,



           25      but I do know that they applied the
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            1      determination in November of 2021.



            2      Q.  Can you tell us a little bit about what is



            3      determination for?  In general, what is that



            4      process used for?



            5      A.  So CON determination process is a little



            6      different than the CON application process.



            7      It's basically where a Petitioner can request



            8      whether they need a Certificate of Need for



            9      something or not.  And that's really what was



           10      determined, whether the Office would approve or



           11      not approve their request under the CON



           12      determination process.



           13      Q.  And how many determinations would you say



           14      the Office of Health Strategy gets in a year,



           15      for example?



           16      A.  We average, approximately, 50 CON



           17      determinations per year.



           18      Q.  What percentage, approximately, would you



           19      say result in an answer of no CON required



           20      versus CON required?



           21      A.  My guess would be around 10 percent, maybe,



           22      about five per year.  But that's hard to tell



           23      depending which -- depending on the year and the



           24      time of determination.  But, generally, probably



           25      about five.
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            1      Q.  So the percentage that would require a CON



            2      as a result of a determination letter would be



            3      about 10 percent?  So it's a pretty small



            4      number?



            5      A.  Of the overall determination filed, yes.



            6      Q.  Okay.  What, if you know, was the outcome of



            7      the determination request submitted by



            8      Rockville General Hospital under



            9      Docket Number 21-32508-DTR.



           10      A.  On January 24, 2022, their request for the



           11      CON determination was denied and -- yes, the



           12      request was denied to continue the suspension of



           13      services.



           14      Q.  So is that the same as meaning that a CON is



           15      required?



           16      A.  Yes.  A CON would have been required.



           17      Q.  Okay.  And so what happened after that?



           18      A.  According to the record, it would be --



           19      there was a civil penalty that was assessed on



           20      February 16, 2022, by OHS.



           21      Q.  Okay.  And do you remember anything else --



           22      do you remember any other interactions that you



           23      might have heard about --



           24      A.  No.  The only other one -- the only thing



           25      that I know of or heard of was there was a --
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            1      there was an e-mail that was sent from the CEO



            2      of Rockville General Hospital to Vicki Veltri,



            3      our executive director, that was also put into



            4      the record, which was requesting her to



            5      evaluate -- re-evaluate the determination or her



            6      position and allow them to continue.



            7      Q.  Is it usual to put e-mails into the record?



            8      A.  Yes.  Anything that comes in for a record,



            9      that typically goes to the Executive Director or



           10      anybody in the CON leadership would end up in



           11      the record that it's supposed to go into.



           12      That's the original file.



           13      Q.  Do you remember any of contents of the



           14      message of the e-mail?



           15      A.  Generally, I remember -- you know, from what



           16      I remember reading at the time was that it was



           17      talking about -- requesting the



           18      Executive Director to reconsider position, also



           19      allow them to continue the suspension of



           20      services.



           21      Q.  Okay.  Thank you.



           22          Do you know if -- do you know if the



           23      services have been restarted at



           24      Rockville General Hospital.



           25      A.  At this point I don't know.  I do believe
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            1      they were started, perhaps, at a later date.



            2      Q.  But you don't know?



            3      A.  I do not know directly, no.



            4      Q.  Okay.  And do you know if OHS has instituted



            5      or has assessed penalties against hospitals or



            6      health care facilities for violating CON laws in



            7      the past?



            8      A.  I believe they have.  I don't remember



            9      specifically.  I don't remember.  But yes.



           10               MS. MANZIONE:  Okay.  Those are all the



           11         questions I have for Steve today.



           12               HEARING OFFICER CSUKA:  Okay.  Thank



           13         you very much.



           14               So I am going to allow cross-examination.



           15         and then, Ms. Manzione, if you have any



           16         redirect on the cross, that's fine, as well.



           17               So, Ms. Volpe, do you have any



           18         cross-examination of Mr. Lazarus?



           19               MS. VOLPE:  Yes, I do.



           20               HEARING OFFICER CSUKA:  Okay.  Thank



           21         you.



           22               You can proceed then.



           23               MS. VOLPE:  Okay.



           24



           25

�

                                                                       33







            1                      CROSS EXAMINATION



            2   BY MS. VOLPE:



            3      Q.  It's Michele Volpe, legal counsel for



            4      Rockville.



            5          Steve, how are you doing today?



            6      A.  I'm well.  Thank you, Michele.



            7      Q.  Good.  I'm glad.



            8          Steve, you just testified that -- if a party



            9      is uncertain whether they need a CON, what is it



           10      that they seek from the



           11      Office of Health Strategy?



           12      A.  Well, they would submit something called a



           13      CON determination, which would put a layout of



           14      the facts that the OHS would then review.



           15      Q.  So it's a formal process; correct?



           16      A.  Yes.



           17      Q.  Okay.  And in that process, when we submit



           18      the facts and we send in the determination form,



           19      what does OHS do?



           20      A.  It's -- initially it's uploaded into the



           21      portal; it's assigned a docket number; and then



           22      it's reviewed by OHS staff.  It's also reviewed



           23      for -- from the legal point of view.  And then,



           24      ultimately, the decision is made by the



           25      Executive Director.
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            1      Q.  So OHS issues a written response --



            2      A.  Yes.



            3      Q.  -- to that request on whether a party or a



            4      hospital needs a CON to move forward.



            5          You testified it's an official position of



            6      OHS as to whether or not a CON is required for



            7      these specific facts.



            8      A.  Yes.



            9      Q.  And you also testified that it's your



           10      understanding that Rockville received a written



           11      determination, CON response?



           12      A.  Yes.



           13      Q.  And do you recall what our response said



           14      specifically?



           15          Because as Attorney Manzione said in her



           16      opening statement, you know, words matter.  So



           17      the words matter.  Do you have the document --



           18      the table of record in front of you?



           19      A.  I don't have the table of record, but I can



           20      bring it up.



           21      Q.  If you can bring it up.



           22      A.  Sure.



           23      Q.  And if you can look at Bates stamp 000076.



           24      That's the determination that Rockville



           25      received.  It's determination 21-32508-DTR.
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            1      It's already been entered into the record.



            2          Let me know when you're ready, Steve.



            3      A.  Sure.  My computer is running a little bit



            4      slow.



            5      Q.  No worries.



            6               HEARING OFFICER CSUKA:  I'm sorry.



            7         Ms. Volpe, which exhibit were you looking



            8         at?



            9               MS. VOLPE:  The November -- the result



           10         of the determination that we received in



           11         response to our submission in November.  The



           12         January 24 2022, OHS determination.



           13               HEARING OFFICER CSUKA:  Yes.  I was



           14         looking for where in this hearing record we



           15         would find that.  Is that exhibit --



           16         somewhere in Exhibit H?



           17               MS. VOLPE:  Yes.  It's on a Bates stamp



           18         under the table of record.  If you have it,



           19         it's easy to refer to.



           20               It's part of our submissions under



           21         our -- under the table of record.



           22   BY MS. VOLPE:



           23      Q.  In the interest of time, I'm happy to read



           24      what OHS's words are.



           25      A.  Sure.
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            1      Q.  If I may be permitted.



            2          OHS's words -- and we understand the words



            3      are important.  And the rules which we



            4      followed --



            5               HEARING OFFICER CSUKA:  I would



            6         actually prefer -- I'm having trouble



            7         finding the document.  You referred to the



            8         table of record.  Are you referring to OHS's



            9         table of record?



           10               MS. VOLPE:  Yes.  The table of record



           11         and the submission in the record -- and the



           12         Bates stamp usually helps locate it.



           13               It's attached to our filing under --



           14         it's Exhibit H.



           15               HEARING OFFICER CSUKA:  That's what I



           16         was asking, which --



           17               MS. VOLPE:  Yes.  Exhibit H.



           18               HEARING OFFICER CSUKA:  So in Exhibit H



           19         which Bates number are you looking at?



           20               MS. VOLPE:  000076.



           21               HEARING OFFICER CSUKA:  Okay.



           22               MS. VOLPE:  It's an exhibit.



           23               HEARING OFFICER CSUKA:  Mr. Lazarus, do



           24         you have access to that right now?



           25               MR. LAZARUS:  I do.  I'm just scrolling
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            1         down to that page.



            2               HEARING OFFICER CSUKA:  I'm sorry.



            3         Ms. Volpe, I was having trouble -- I knew it



            4         was in the record.  I was having trouble



            5         finding it myself.  So I knew Mr. Lazarus



            6         was probably also having difficulty.



            7               MS. VOLPE:  No worries.



            8               MR. LAZARUS:  Okay.  I'm there now.



            9   BY MS. VOLPE:



           10      Q.  Okay.  Steve, can you read -- can you please



           11      read for everyone the very last line of the OHS



           12      decision starting with "therefore".



           13      A.  That's on page 76; right?  The very last



           14      line?



           15      Q.  The very last line.  Correct.  The decision.



           16      A.  "Therefore, it should be -- should the



           17      Petitioner wish to formally terminate these



           18      services, a CON is required."



           19      Q.  Very good.  Thank you.



           20          So as Attorney Manzione stated in her



           21      opening remarks, she said we commenced services.



           22      Is that your -- is that what she stated?  Is



           23      that what you heard?



           24      A.  I don't recall exactly the actual words.



           25      Q.  She stated that we commence services.
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            1      A.  Okay.



            2      Q.  So a CON is required -- following the rules



            3      and the statute, a CON is required in this



            4      instance if we terminated services; correct?



            5      A.  That's what it says, yes.



            6      Q.  Okay.  So based on your statement before



            7      that a party can rely on a determination, which



            8      Rockville received from OHS, based on that



            9      statement, would we be required to file a CON?



           10      A.  I am -- I'm not sure I have the expertise to



           11      interpret that determination.  But I can -- I



           12      mean, it states what it states.



           13      Q.  What does it state in that last line?



           14      A.  It says, "Therefore, should the Petitioner



           15      wish to formally terminate these services, a CON



           16      is required."



           17               MS. VOLPE:  Okay.  Very good.



           18               I have no further questions for,



           19         Mr. Lazarus.



           20               HEARING OFFICER CSUKA:  Okay.  Thank



           21         you, Ms. Volpe.



           22               Ms. Manzione, did you have any redirect



           23         for Mr. Lazarus?



           24               MS. MANZIONE:  No, I don't have any



           25         redirect.
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            1               HEARING OFFICER CSUKA:  Okay.  I do



            2         have a couple questions for you, Mr. Lazarus.



            3               So I believe you just stated that the



            4         Executive Director makes decisions on



            5         determinations; is that correct?



            6               MR. LAZARUS:  Yes.  Or she can -- I



            7         think she normally has a written permission.



            8         She defers it to Kimberly Martone, who is



            9         the deputy director, as she signs those



           10         determinations.



           11               HEARING OFFICER CSUKA:  Okay.  The



           12         reason I ask that question was we were just



           13         referring to Bates stamp 76.  And I scrolled



           14         to the second page, and it had Ms. Martone's



           15         name and not Ms. Veltri's name.



           16               MR. LAZARUS:  Yes.



           17               HEARING OFFICER CSUKA:  There was also



           18         one other question I had for you, maybe two.



           19               In the pre-filed testimony that you



           20         submitted you stated something along the



           21         lines of -- or you quoted Ms. Weymouth's



           22         e-mail to Ms. Veltri.  Do you recall that in



           23         your pre-file?



           24               MR. LAZARUS:  Yes, I do.



           25               HEARING OFFICER CSUKA:  You said -- you
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            1         stated in your pre-file that she stated,



            2         "OHS is demanding a heavy lift that



            3         DPH/community need/reality of staffing



            4         available does not support."



            5               And then you wrote, "I believe that



            6         that's the only hospital that used that



            7         reasoning.  Most of the other hospitals and



            8         facilities are facing the same challenges,



            9         staffing issues, but they seemed to be able



           10         to continue services."



           11               MR. LAZARUS:  Yes.



           12               HEARING OFFICER CSUKA:  Can you provide



           13         more specifics for me about what other



           14         hospitals and facilities you're referencing



           15         are doing or provided.



           16               MR. LAZARUS:  Sure.  I was just saying



           17         that, you know, this was the reason that was



           18         asked (audio distortion).  But other



           19         hospitals, if you look at the remaining



           20         hospitals, they seemed to be -- it was --



           21         these issues appear to be general in nature,



           22         not specific to one place.  I think that was



           23         my interpretation.  And, you know, other



           24         hospitals were able to continue and resume



           25         services.

�

                                                                       41







            1               HEARING OFFICER CSUKA:  Okay.  I think



            2         those were the clarifying questions that I



            3         wanted to have answered.



            4               Thank you.  I appreciate that.  I



            5         appreciate your time.



            6               MR. LAZARUS:  You're welcome.



            7               HEARING OFFICER CSUKA:  So now we can



            8         move on to the Respondent's opening



            9         statement.



           10               Ms. Volpe, do you have an opening



           11         statement you would like to make?



           12               MS. VOLPE:  Yes, I do.  Thank you.



           13               So we heard this morning from OHS



           14         that -- their assertion that Rockville did



           15         not follow the rules.  And nothing can be



           16         further the truth.  And.



           17               When we talk about the rules, the rules



           18         have to apply to everyone, and they have to



           19         be a level playing field.



           20               And the rules in this matter precisely



           21         are the CON statutes and when and under what



           22         circumstances a civil penalty can be



           23         assessed.



           24               So following those rules you have to be



           25         in a position to have been required to file
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            1         a CON to violate the statute.



            2               We just heard that Rockville has not



            3         terminated services.  And under the statute,



            4         that is the only thing that gets implicated



            5         for not complying with the rules, the CON



            6         statute.  You're required to seek a CON if



            7         you terminate a service.



            8               OHS's own counsel has acknowledged that



            9         we did not terminate service.  So there's



           10         been no service terminated.  Therefore, the



           11         CON statute doesn't get invoked.  Therefore,



           12         there's no requirement for us to file a CON.



           13         That's the first part of the rule.



           14               But there's two parts to this rule.



           15         The second part is that we had to act,



           16         Rockville had to do all of this willfully,



           17         recklessly, not in compliance, in such an



           18         egregious manner that we're required to be



           19         fined.



           20               How, in following the rules, by seeking



           21         a formal waiver -- which the waiver stated,



           22         by its own terms, we were allowed to suspend



           23         services through the public health



           24         emergency.  That was what Rockville



           25         understood to be the facts, suspend services
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            1         through the public health emergency, which



            2         is precisely what was done.



            3               The public health emergency has been



            4         extended numerous times.  At the time period



            5         and which their understanding was is that



            6         the public health emergency was going to



            7         expire on February 16th.  They implemented



            8         those services, pursuant to a formal waiver



            9         and decision from OHS, that said you can



           10         suspend services through the public health



           11         emergency.



           12               If we turn to the specific words --



           13         because the words are important.  They're



           14         OHS's words.  If we turn to OHS's words, it



           15         says right in the waiver you're entitled to



           16         suspend services through the public health



           17         emergency.  Should you wish to terminate,



           18         formally terminate, permanently terminate



           19         after the public health emergency, you would



           20         need to be required to seek a CON to



           21         terminate those services.



           22               So that's an important word that we



           23         need to pay attention to in interpretation.



           24               How could Rockville have willfully



           25         violated the rules when we went and followed
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            1         OHS's rules, which were to file a formal



            2         waiver determination, which we did?



            3               Okay.  Let's fast forward to October.



            4         Rockville General Hospital,



            5         Ms. Deborah Weymouth is under oath before



            6         the Office of Health Strategy, under oath,



            7         testifying under oath, that her



            8         understanding was she had, through the



            9         public health emergency, to implement



           10         services.  That was after the



           11         Executive Orders were issued.



           12               And we take issue with -- and that's



           13         why I objected.  And I apologize, Steve,



           14         having to object.  We object to your reading



           15         and your understanding of the



           16         Executive Order.



           17               Lots of people's understanding,



           18         including my client's understanding of the



           19         Executive Order, was that



           20         Executive Director Veltri's authority



           21         expired with that order, but not formal



           22         decisions that were issued by your



           23         Office of Health Strategy.  It was her



           24         ability to make new rules and change the



           25         rules.  That's what expired.
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            1               So what does my client do?



            2               I think there was a question



            3         Attorney Manzione asked Mr. Lazarus, what



            4         did Rockville do during that time period of



            5         October.  I'm not sure how he would know.



            6         But let me tell you what we did.



            7               What Rockville did was they got this



            8         bulletin -- which, yes, they were aware of



            9         the bulletin.  And they're, like, wow, how



           10         do we reconcile this, this makes no sense to



           11         us, our specific waiver said we had through



           12         the public health emergency.  Oh.  You know



           13         what?  What do I do?



           14               We sought out -- talked to the



           15         Connecticut Hospital Association, spoke --



           16         called legal counsel.  What do we do?



           17               Well, what do you do when you're unsure



           18         whether or not you need a CON?  You file a



           19         determination.  That's precisely what



           20         Rockville did.



           21               How can they be -- how can it be even



           22         suggested that they were you usurping the



           23         CON laws when we followed the very rules



           24         which are important, which said if you're



           25         unsure whether you need a CON, file a
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            1         determination.  That's precisely what we



            2         did.



            3               And we get back our determination in



            4         January -- okay -- after we filed it in



            5         November.



            6               That whole time period what are we



            7         doing?



            8               We're marching along, having --



            9         figuring out what needs to be done to get



           10         these services safely implemented at the



           11         hospital.  There's a lot that gets involved.



           12               It was stated today health care is a



           13         highly regulated industry.  Yes, it is.  And



           14         since COVID it's become even more so.



           15               So what does the hospital do?  It



           16         spends days and weeks planning on how it's



           17         going to implement these services safely.



           18         That's what was done during this entire time



           19         period.



           20               And we all know -- because Mr. Lazarus



           21         read for us -- what did that determination



           22         say.  It said if you're going to terminate,



           23         you need a CON.



           24               So let's bring us back.  Okay?



           25               What you heard from OHS today and the
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            1         remarks that were made do not support nor



            2         rise to the level of a civil penalty and the



            3         penalty should be rescinded.



            4               OHS, by the way, has the burden of



            5         proof.  And they need to show that we needed



            6         a CON, that we violated the CON statutes and



            7         we needed a CON.  It's been established we



            8         did not.



            9               They also have to show, to make us pay



           10         a civil penalty or impose it, that we did so



           11         willfully.  We decided just flippant we're



           12         not going to follow the rules.  Again, not



           13         true.



           14               OHS has not put forward any facts,



           15         evidence, or law to support the imposition



           16         of a civil penalty against Rockville.



           17               Although OHS, again, has the burden of



           18         proof, it has been Rockville that has filed



           19         and set out in detail, through its legal



           20         briefs, pre-filed testimony, rebuttal



           21         testimony, as well as the testimony you're



           22         going to hear today, hundreds of pages as to



           23         why there is nothing in the docket or the



           24         proceedings that support the imposition of a



           25         civil penalty against Rockville.
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            1               Again, the rules we're following are



            2         the statutes that have been made by the



            3         legislature.  Those are the rules.



            4               Our submission includes nearly



            5         200 pages of evidence and testimony that



            6         completely refute OHS's position that



            7         Rockville be assessed a civil penalty,



            8         essentially that Rockville didn't follow the



            9         rules of the law.



           10               The facts, the filings, the timeline,



           11         the testimony speak for themselves.  It's



           12         overwhelming evidence that the assessment of



           13         a civil penalty is completely unwarranted.



           14               Not only does OHS have the burden of



           15         proof, but their burden is a high one.



           16         Okay?  It's at a minimum by a preponderance



           17         of the evidence.  It's at a minimum they



           18         have to show that we acted willful.  It



           19         means as a matter of law that OHS has to



           20         prove many things before they can say a



           21         civil penalty is owed.



           22               We talked about the primary two reasons



           23         and elements that they have to prove.  They



           24         have to prove that Rockville was required to



           25         obtain a CON, and they have to prove that we
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            1         acted willfully in failing to seek a CON.



            2               The fact that we filed a determination



            3         that stated we didn't need a CON unless we



            4         were terminating services, that is what has



            5         to be looked at.  That is the operative



            6         ends.



            7               Nothing can be further from the truth



            8         that this matter that we usurped the CON



            9         statutes.  The facts don't support that



           10         finding.



           11               What does this all mean legally?  It



           12         means like we stated, OHS has to prove by at



           13         least a preponderance of the evidence that



           14         we didn't follow the law.



           15               Again, why would Rockville have to file



           16         a CON?  We would only have to file a CON if



           17         we terminate services at issue, which we did



           18         not.



           19               OHS has to prove that we formally and



           20         permanently -- those are their words, we



           21         heard that the words are important -- that



           22         we formally and permanently terminated the



           23         services.  We have not.



           24               Those specific words must guide OHS in



           25         its decisions.
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            1               We found that those are your words,



            2         those are OHS's words, not Rockville's



            3         words.



            4               The services were, in fact, suspended



            5         during a once-in-a-lifetime global pandemic



            6         where millions of Americans have died, where



            7         the Country was experiencing a national



            8         health care worker shortage, and Connecticut



            9         was in the midst of a behavioral health



           10         crisis.



           11               We haven't heard anything about that.



           12         But there's a lot today yet -- but there's a



           13         lot in the docket.



           14               What was going on at Rockville during



           15         the time period that OHS was investigating



           16         us, looking to impose civil penalties?  What



           17         was going on?



           18               I'll tell you what was going on.



           19         Rockville, Manchester, ECHN network was



           20         probably the only -- if not the only --



           21         hospital to step up when all the state



           22         agencies were looking for help to address a



           23         dire, dire need, a crisis that was occurring



           24         in Connecticut for children with behavioral



           25         health needs.  That's what we were doing.
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            1               We were determining how can we



            2         rearrange what we have going on to open up



            3         beds specifically for adolescents.  We were



            4         doing that in conjunction with OHS,



            5         unbeknownst to us that they were



            6         investigating us.  We were doing that in



            7         conjunction with the department of public



            8         health.  Rockville was doing that in



            9         conjunction with the Department of Social



           10         Services.  We were working with all these



           11         agencies on how can we step up and fill a



           12         dire crisis need for behavorial health



           13         services for children.  That's what was



           14         going on there.



           15               So the -- yes, the services were



           16         suspended that were pursuant to the waiver,



           17         those surgical services, those GI



           18         procedures.  We're not contesting that.



           19         There's -- we're not refuting that.  They



           20         were suspended.  So were they for many other



           21         hospitals.



           22               To address, you know, the point on the



           23         e-mail, yes, of course our -- the president



           24         of the hospital reached out to the



           25         Executive Director.  Why?  Because it was
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            1         unconscionable that they're saying you need



            2         to immediately implement, accelerate your



            3         implementation that was planned for



            4         February 16th.  January 24th you have to



            5         immediately implement.  It doesn't make



            6         sense.



            7               We know health care is highly



            8         regulated.  We know it takes a lot to



            9         implement the service.  We were marching



           10         along ready to implement that service,



           11         which, by the way, was not terminated and



           12         which was, in fact, implemented on



           13         February 16th.



           14               Rockville has testified and understood



           15         that a CON would only be required if it were



           16         to formally and permanently terminate the



           17         services.



           18               Rockville followed the rules.  They



           19         received a waiver.  They relied on the



           20         waiver.  They relied on the words in the



           21         waiver that stated that their services could



           22         be suspended through the public health



           23         emergency.



           24               We got new guidance, by the way, that



           25         showed up from the Office of Health Strategy
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            1         months after the Executive Order that said



            2         implement -- implement automatically,



            3         implement immediately.



            4               We're, like, what does that mean?  We



            5         have a waiver, issued a formal position that



            6         allows us to suspend services through the



            7         public health emergency.



            8               So what do we do?  We follow the rules.



            9         We submit a determination.  We ask you what



           10         does that mean?



           11               You're not saying that the law doesn't



           12         require a CON for a suspension of services.



           13         That's not what you're saying; right?



           14               And you answered.  Right, that's not



           15         what we're sawing.  We're saying if you're



           16         going to formally terminate you need a CON.



           17         Rockville did not terminate the service.



           18         Second, it did not act willfully in



           19         disregard of the law.



           20               There's testimony under oath by



           21         Ms. Weymouth as far back as last October and



           22         as recent as this week in the rebuttal



           23         stating that Rockville understood -- that's



           24         an important word -- understood and believed



           25         it had until February 16th to re-implement
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            1         services.



            2               As important, these services have not



            3         been terminated, they were implemented, so a



            4         CON is not required.  So we don't even



            5         trigger the civil penalty statutes.



            6               Rockville did not violate the CON



            7         statutes.  And it certainly did not act in



            8         any manner to usurp the CON laws.



            9               The only conclusion any reasonable



           10         trier of fact can arrive at is that civil



           11         money penalties must be rescinded.



           12               Let's keep in mind to impose a civil



           13         penalty under the Connecticut statutes, OHS



           14         must find that a CON is required.  That's



           15         the first prong.  And the second element is



           16         that Rockville willfully failed to file a



           17         CON application.



           18               Again, when do you have to file a CON?



           19         When you terminate a service.



           20               There's nothing in the statutes or the



           21         regulations or even in OHS's own precedent



           22         that indicates that a temporary suspension



           23         versus a total termination or elimination of



           24         services requires a CON.



           25               And, in fact, a waiver approval

�

                                                                       55







            1         response from OHS specifically advised



            2         Rockville that the temporary suspension of



            3         services was not a termination of service.



            4               A termination of service is a



            5         prerequisite for a CON being required -- and



            6         I'm going to quote the institute that OHS



            7         counsel quoted -- 19a-638(a)(5).  That's the



            8         statute.  That's the operative rules.



            9               Termination is not defined in the



           10         statue, not the present statue.



           11               Absent of finding those services were



           12         terminated, there's no obligation to file a



           13         CON and no willful failure.



           14               Let's talk about what it means to be



           15         willful.  So we haven't really heard a lot



           16         of that today.



           17               To be willful we have to understand



           18         that we're doing something wrong and we're



           19         intending to do it and we're acting



           20         recklessly in doing it.



           21               Under Connecticut law, whether conduct



           22         is willful is based on the state of mind of



           23         the actor.  Whether a party engaged in



           24         willful, wanton, or reckless conduct cannot



           25         be determined simply by asserting if a
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            1         policy has been violated or hasn't been



            2         followed.



            3               Willful means it requires a



            4         determination that you have the intent to



            5         violate that policy, none of which existed



            6         in this matter.



            7               How can we have intended to violate the



            8         statue when we followed the very rules that



            9         OHS set out?



           10               Connecticut case law holds that a



           11         misunderstanding or a good faith dispute



           12         does not constitute willfulness.  Again, we



           13         got to follow Connecticut law.  We've got to



           14         follow the statutes.  We should follow the



           15         case law.



           16               A good faith dispute or a legitimate



           17         misunderstanding about the mandates of an



           18         order preclude a finding of willfulness.



           19         There's lots of case law that state that.



           20         We cited it in our brief.  That's all in the



           21         table of record.



           22               Rockville never acted willfully.



           23         Rockville believed in good faith that no CON



           24         was required to continue the suspension of



           25         services during the public health emergency.
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            1         We stated that under oath.



            2               In addition, as evidenced by



            3         Rockville's conduct in filing the November



            4         determination, again, a following your



            5         rules, OHS cannot find that Rockville



            6         understood a CON was required.  If we



            7         thought a CON was required, why did we file



            8         the determination, the very filing that you



            9         do to ask if a CON is required.



           10               Again, Rockville acted with complete



           11         transparency, availed itself of every means



           12         offered by OHS to ensure compliance, every



           13         formal means through the waiver and the



           14         determination, and yes, every informal means



           15         by reaching out directly to the



           16         Executive Director, who had been



           17         collaborating with the president of the



           18         hospital on the behavorial health needs.



           19         It's only natural that two senior people



           20         discuss do you really -- we're not



           21         terminating; right?  So we're implementing



           22         it in a few weeks.  We can't implement



           23         immediately safely.  That would jeopardize



           24         patients.  That's not good practice.



           25         That's not what the
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            1         Department of Public Health would want.



            2               So Rockville did not believe a CON was



            3         required, because it did not formally



            4         terminate its service.  And, therefore, it



            5         never acted willfully or reckless in



            6         disregard for the CON laws.  With that



            7         intent, there can be no willful failure.



            8         And without a willful failure to comply with



            9         the CON laws, there can be no civil penalty.



           10               So I'd like to introduce



           11         Ms. Deborah Weymouth.  She's president of



           12         Rockville General Hospital.



           13               She's here today to adopt her pre-filed



           14         testimony and to add additional support to



           15         what the Hospital understood it was required



           16         to do during a once-in-a-lifetime global



           17         pandemic.



           18               Ms. Weymouth.



           19               HEARING OFFICER CSUKA:  Thank you,



           20         Ms. Volpe.



           21               Ms. Weymouth, would you please spell



           22         your name for the record, please.



           23               MS. WEYMOUTH:  Sure.  Deborah Weymouth.



           24         D-e-b-o-r-a-h.  Weymouth, W-e-y-m-o-u-t-h.



           25               HEARING OFFICER CSUKA:  Okay.  Thank
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            1         you for coming today.



            2               And now I will swear you in.



            3               Please raise your right hand.



            4               Do you solemnly swear or solemnly and



            5         sincerely affirm, as the case may be, that



            6         the evidence you shall give in this case



            7         shall be the truth, the whole truth, and



            8         nothing but the truth so help you God or



            9         upon penalty of perjury?



           10               MS. WEYMOUTH:  I do.



           11               HEARING OFFICER CSUKA:  Thank you.



           12               Do you adopt your pre-filed testimony?



           13               MS. WEYMOUTH:  I do adopt my pre-filed



           14         testimony.



           15               HEARING OFFICER CSUKA:  Thank you very



           16         much.



           17               Ms. Volpe, it sounds like you have



           18         either some questions for her or



           19         Ms. Weymouth wanted to present a statement.



           20         So proceed however you would like at this



           21         point.



           22               MS. VOLPE:  Thank you.  We appreciate



           23         that.



           24               Ms. Weymouth would like to make a few



           25         remarks.
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            1               HEARING OFFICER CSUKA:  Okay.



            2               MS. WEYMOUTH:  Thank you.



            3               As stated, my name is Deborah Weymouth,



            4         and I'm the Chief Executive Officer of



            5         Eastern Connecticut Health Network, which



            6         operates Rockville General Hospital.



            7               When COVID-19 hit us all in early 2020,



            8         every hospital and health care facility had



            9         to rapidly adjust.



           10         Rockville General Hospital was no exception.



           11               This worldwide pandemic that now has



           12         taken the lives of over a million people in



           13         the United States alone required only the



           14         declaration of the public health



           15         emergency -- not only the declaration of the



           16         public health emergency, but also an



           17         adjustment to constantly changing guidance



           18         and expert input.



           19               One of those adjustments was to suspend



           20         the GI and surgical services at Rockville.



           21         This was only a suspension.



           22         Rockville Hospital is now back performing GI



           23         and surgical services.  There has been no



           24         permanent or formal termination of GI or



           25         surgical services at Rockville.
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            1               Rockville always -- was always in



            2         compliance with the CON statutes, as the CON



            3         statutes only address termination of



            4         hospital services.



            5               It was represented before OHS, formally



            6         and informally, that Rockville would be



            7         resuming services on February 16, 2022.



            8         And, in fact, Rockville commenced



            9         implementation of suspended services on



           10         February 16, 2022, just as it stated it



           11         would.



           12               Further, Rockville always believed it



           13         maintained compliance with the CON statute.



           14         We never understood we needed a CON to



           15         suspend services.  The statue and the



           16         determinations Rockville General received



           17         all specifically reference a formal



           18         termination of services and not a temporary



           19         suspension.  We believed and still believe



           20         that we complied with the CON law and



           21         certainly never intended to usurp the CON



           22         requirements.



           23               In fact, we engaged in countless



           24         measures to ensure continued compliance,



           25         acted with full transparency and with
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            1         regular communication with OHS.



            2               OHS has honed in on one phase in my



            3         e-mail I sent to Commissioner Veltri that



            4         this would be a, quote/unquote, heavy lift.



            5               First, please note that this e-mail



            6         came about as a result of several attempts



            7         to reach the Commissioner by phone.



            8               Neither my phone calls nor my e-mail



            9         received the courtesy of a response.



           10               Further, this statement must be read in



           11         context with the rest of the e-mail and the



           12         various avenues that Rockville pursued.



           13               At the time of the issuance of the



           14         January 24th determination, we were dealing



           15         with the height of the Omicron surge,



           16         tremendous staffing shortages, and there



           17         were -- and we were months into planning the



           18         opening of a new adolescent behavioral



           19         health unit to help alleviate the dire



           20         pediatric behavorial health crisis that was



           21         going on in the State.



           22               This was an urgent need for children



           23         with extensive related media coverage, and



           24         various state agencies had rightfully made



           25         this a priority.
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            1               There were numerous calls and Zoom



            2         meetings with state leadership and CCMC to



            3         share this information and then obtain their



            4         agreement on ECHN's path.



            5               ECHN was the first and one of the only



            6         providers who made this decision at the



            7         height of the third wave of COVID, a



            8         significant health care shortage --



            9         shortages to open and staff additional



           10         in-patient behavioral health benefits.



           11               Even with the nationwide health care



           12         worker shortage, with ECHN have up to 150 of



           13         its regular employees out with COVID, a mass



           14         ECHN provider retirement, along with many



           15         other obstacles, ECHN still opened the



           16         ten-bed unit and still actively planned on



           17         the resumption of GI and surgical services



           18         at Rockville for February 16, 2022, as it



           19         had always done.



           20               At this same time, unbeknownst to us,



           21         OHS was actively investigating us and



           22         running up our fines and issued a



           23         determination that would have us resume



           24         services three weeks before the planned



           25         date.
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            1               At that moment, yes, OHS was indeed



            2         imposing a heavy lift with immediate



            3         resumption.



            4               As I testified, our intention was to



            5         always reopen our suspended services at RGH



            6         and we have done so.



            7               We did not willfully fail to file a



            8         CON, as we were confident no CON was



            9         required, based on what we understood is the



           10         law, the guidance, and the waiver that we



           11         received from OHS.  It is our position that



           12         we complied with the CON laws.



           13               For the reasons set forth in all of the



           14         filings and in my statements under oath



           15         today, we respectfully request that OHS



           16         waive this civil penalty.



           17               Thank you.



           18               HEARING OFFICER CSUKA:  Thank you



           19         Ms. Weymouth.



           20               Ms. Volpe, did you want to do any



           21         direct examination of your witness at this



           22         time?



           23               MS. VOLPE:  Well, I'd like to see if



           24         Attorney Manzione is going to present any



           25         cross and then have the opportunity to
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            1         redirect.



            2               HEARING OFFICER CSUKA:  Okay.  That's



            3         fine with me.



            4               Ms. Manzione, do you have any



            5         cross-examination?



            6               MS. MANZIONE:  Just one minute, please.



            7                           (Pause.)



            8               MS. MANZIONE:  No, I don't have any



            9         cross-examination.



           10               MS. VOLPE:  If there's no cross, then I



           11         would like to have this opportunity to pose



           12         some direct, just as Attorney Manzione did



           13         for Mr. Lazarus.



           14               HEARING OFFICER CSUKA:  Certainly.



           15         That's fine with me.



           16               MS. VOLPE:  Okay.  Thank you.



           17                      DIRECT EXAMINATION



           18   BY MS. VOLPE:



           19      Q.  How are you doing, Ms. Weymouth?



           20      A.  I'm great, Ms. Volpe.  Thank you.



           21      Q.  Okay.  Good.  I'm glad.



           22               MS. MANZIONE:  I'd like to retain my



           23         ability to impose cross after this, because



           24         there might be new evidence that comes up.



           25               HEARING OFFICER CSUKA:  Okay.  Thank
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            1         you.



            2   BY MS. VOLPE:



            3      Q.  Did you testify under oath at the OHS CON



            4      hearing on October 13, 2021 that Rockville was



            5      planing to resume surgical and procedural



            6      services upon the expiration of the public



            7      health emergency?



            8      A.  Yes.



            9               MS. VOLPE:  For the record, that



           10         testimony is in the table of record.  And if



           11         need be, we can cite to it or read to it.



           12         But it's entered in as evidence in the table



           13         of record, the sworn testimony by



           14         Ms. Weymouth.



           15               HEARING OFFICER CSUKA:  I believe it's



           16         an excerpt, right, not the full testimony?



           17               MS. VOLPE:  Correct.  It's not the full



           18         testimony.  And it's from the docket that



           19         you took administrative notice on.



           20               HEARING OFFICER CSUKA:  Okay.  Thank



           21         you.



           22               MS. VOLPE:  Thank you.



           23   BY MS. VOLPE:



           24      Q.  Based on that testimony which you made under



           25      oath, you believe the hospital had, through the
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            1      public health emergency, to suspend services;



            2      correct?



            3      A.  Yes.



            4      Q.  Did you continually assess when the public



            5      health emergency expiration date was?



            6      A.  Yes.



            7      Q.  What did you understand you would be



            8      required to implement?  What day?



            9      A.  February 16.  The day the public health



           10      emergency was due to expire.



           11      Q.  Thank you.



           12          After your testimony, OHS issued a bulletin



           13      on the expiration of COVID waivers.  This is the



           14      bulletin that was referenced today by OHS



           15      counsel that was filed on October 22, 2021.



           16          What did you do when you became aware of



           17      that bulletin issued by OHS days after your own



           18      testimony?



           19          What did you do when OHS -- counsel had



           20      asked that of Mr. Lazarus, but let's hear from



           21      you.  What did you do?



           22      A.  I reached out to CHA, the Connecticut



           23      Hospital Association, for direction.  And I



           24      questioned, as CHA has regular meetings with



           25      OHS, and they raised this issue along with
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            1      others.



            2          One of my -- I know they raised this issue



            3      on one of the calls.  But it was my



            4      understanding that there was no definitive



            5      agreement on what Rockville General should do.



            6      Q.  Okay.  So since there wasn't any definitive



            7      agreement and were still unsure, what did you do



            8      next?



            9      A.  I reached out to legal counsel.



           10      Q.  Okay.  What was the outcome of reaching out



           11      to CHA and legal counsel?  What did you decide?



           12      A.  Both legal counsel and CHA recommended that



           13      we request a determination from OHS, as my



           14      understanding was that Rockville had through the



           15      public health emergency, as we already had a



           16      determination, and I understood that we could



           17      rely on.  And that was inconsistent with the



           18      bulletin, and it was unclear which one took



           19      precedent.



           20      Q.  Okay.  So after that what did you do since



           21      you were uncertain, wasn't clear, and



           22      you thought --



           23      A.  We filed a CON determination.



           24      Q.  And that was the determination that's



           25      already been referenced numerous times today in
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            1      November 22, 2021?



            2      A.  Yes.



            3      Q.  And what did you do when you were waiting



            4      months to hear from OHS?  What did you do?



            5      A.  Well, we continued our internal planning



            6      that had started early in the fall.  We were



            7      implementing all the logistical aspects that are



            8      required for re-implementing or reopening a



            9      service.



           10      Q.  What's involved in that re-implementing



           11      resuming, resumption of services?



           12      A.  Well, there's a lot of work to be done.



           13      Given the provider retirements and the staffing



           14      shortages, we had a number of meetings, we



           15      tracked our progress, we had site visits, we



           16      reached out to providers, we reviewed our



           17      physical plant and so forth.



           18          This was all being done at the same time



           19      that we were dedicating the significant



           20      resources to opening the ten-bed adolescent



           21      behavioral health unit.



           22      Q.  And when did Rockville perform its first



           23      procedure that was suspended pursuant to the



           24      waiver?



           25      A.  February 16, 2022.
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            1      Q.  So after you received the determination on



            2      January 24th regarding OHS's position on the



            3      suspension of services, what did you do next?



            4      A.  Well, I called Victoria Veltri and then



            5      eventually e-mailed her, because my calls went



            6      unanswered.  She also did not respond to my



            7      e-mail.



            8      Q.  Okay.  Why did you e-mail her?



            9          I understand you just testified because you



           10      didn't get a response to your calls.  But why



           11      were you persistent working on making sure we



           12      were compliant?  What was going on?



           13      A.  Well, based on our understanding of the law



           14      and the OHS guidance, we still did not feel that



           15      a CON was required, because we were not



           16      terminating services.  And we wanted to



           17      re-implement them after the public health



           18      emergency and then reassess.  And I wanted to



           19      reiterate our position and give OHS a realtime



           20      update on the hurdles in starting our most



           21      recent service, that ten-bed adolescent



           22      behavorial health unit.



           23          This was a priority for the State and for



           24      DPH and we had been working towards putting



           25      these beds into service at request of the state.

�

                                                                       71







            1               MS. VOLPE:  I have no additional



            2         questions for Ms. Weymouth.  But I also



            3         would like the opportunity to redirect if



            4         Attorney Manzione has any questions.



            5               HEARING OFFICER CSUKA:  Okay.  That's



            6         fine.



            7               Ms. Manzione, do you have anything?



            8               MS. MANZIONE:  Yes.  Yes, I do.  Thank



            9         you.



           10               I want to make sure I have the right



           11         document that I am referring to.



           12                      CROSS EXAMINATION



           13   BY MS. MANZIONE:



           14      Q.  Good morning, Ms. Weymouth.



           15      A.  Good morning.



           16      Q.  It's still morning; right?



           17      A.  Yes, it is.



           18      Q.  Good morning.



           19          Just a couple questions.



           20          When we're talking about the guidance



           21      document that was issued by OHS in October -- I



           22      think it was October 22nd of 2021 -- you said --



           23      you just testified that you reached out to CHA



           24      and also to your legal counsel.  Is the legal



           25      counsel, is that in-house legal counsel, or is
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            1      that outside counsel?



            2      A.  It's outside counsel.  I spoke to Ms. Volpe.



            3      Q.  Okay.  When you say you reached out to CHA,



            4      can you tell me a little bit more about that?



            5      A.  The Connecticut Hospital Association?



            6      Q.  Yes.



            7          Who did you reach out to?  What happened?



            8      How did you reach out to them?  Why did you



            9      reach out to them?



           10      A.  So the Connecticut Hospital Association



           11      exists to support the hospitals in the



           12      State of Connecticut, as you're well aware.  And



           13      often they connect and -- connect with elected



           14      officials and regulatory bodies that provide us



           15      information that is helpful.  Knowing that they



           16      have this data, I utilized them as a resource.



           17      Q.  So was there a particular person at the



           18      Connecticut Hospital Association you reached out



           19      to?



           20      A.  No, not in particular.  There are several



           21      people who are involved in this process.



           22      Q.  But nobody you remember at this time?



           23      A.  That's correct.



           24      Q.  Okay.  Do you remember any specific



           25      information that you received from the
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            1      Hospital Association regarding this guidance



            2      document that was issued by OHS in



            3      October of 2021?



            4      A.  No.



            5      Q.  Do you remember asking the questions of the



            6      Hospital Association saying something to the



            7      effect of have you gotten questions from any



            8      other hospitals about this?



            9      A.  I'm sorry.  What did you -- can you restate



           10      that for me?



           11      Q.  Sure.



           12          So when you spoke to a person at the



           13      hospital -- Connecticut Hospital Association,



           14      did you --



           15      A.  Right.



           16      Q.  -- did you possibly ask something along the



           17      lines of have you heard from other hospitals



           18      about this document that OHS issued, what have



           19      you heard?



           20      A.  I don't recall exactly.



           21      Q.  Okay.  Do you recall anything from the



           22      Connecticut Hospital Association where the



           23      representative you spoke to said this is the



           24      crazy document that the OHS filed or issued,



           25      something along those lines?
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            1      A.  I have -- no.



            2      Q.  Certainly the word wasn't crazy.



            3      Ridiculous, unnecessary, confusing?  Was any



            4      characterization --



            5      A.  The -- as I said, Connecticut Hospital



            6      Association exists to provide us advice and



            7      support the hospitals in the



            8      State of Connecticut.



            9          You know, I -- I -- I don't recall them



           10      using those types of words, no.



           11      Q.  So would the -- or did the



           12      Connecticut Hospital Association suggest to you



           13      that this would be an important document from



           14      the state regulator that you should take



           15      seriously and follow?



           16                           (Pause.)



           17   BY MS. MANZIONE:



           18      Q.  Maybe that's a compound question.  Let me



           19      break that down.



           20          Did the person you spoke to at the



           21      Connecticut Hospital Association say this is an



           22      important document that was issued by the state



           23      regulator?



           24      A.  The persons that I spoke to at



           25      Connecticut Hospital Association suggested that
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            1      I call Commissioner Veltri for clarification and



            2      for understanding and to work together as



            3      professionals.



            4      Q.  Okay.  So you reached out to the



            5      Hospital Association, I would say, short -- I'm



            6      guessing shortly after the guidance was issued



            7      in October of 2021.  So that meant the



            8      Hospital Association representative suggested



            9      that you reach out to Executive Director Veltri



           10      soon; is that what you're testifying to?



           11                           (Pause.)



           12   BY MS. MANZIONE:



           13      Q.  I'm just trying to understand what your



           14      timeline is.  Because I know that you sent an --



           15      you said you call and you didn't get a response



           16      to an e-mail, but that was in January of 2022,



           17      after you received the termination request.  I'm



           18      wondering if you tried sooner, closer in time to



           19      the October guidance letter.



           20      A.  So we filed the determination, as you



           21      recall, at that point in time in November and



           22      herd nothing for an extended period of time



           23      until January.  And, obviously, time causes one



           24      to say, you know, what -- where is our response,



           25      what's happening.
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            1          I would also like to point out that I'm in



            2      regular contact with the



            3      Connecticut Hospital Association.  I'm actually



            4      currently a board member there.  So I chat with



            5      them on a regular basis.  So it's not a one time



            6      communication.  There is always regular updates



            7      on what's happening legislatively and things



            8      that we need to be aware of as hospital



            9      providers in the State of Connecticut.



           10      Q.  So as a board member -- were you a board



           11      member back in November of 2021 --



           12      A.  No.



           13      Q.  -- of the Connecticut...



           14          No.



           15          Did the Connecticut Hospital Association



           16      have board meetings, monthly, for example?



           17      A.  They have -- I just became a board member in



           18      2022.



           19      Q.  Okay.  So what I'm trying to get at is was



           20      the topic of the guidance document or



           21      regulations, questions about regulations, a



           22      topic of discussion in front of the



           23      Connecticut Hospital Association in the fall of



           24      2021?



           25      A.  As I stated, all regulatory issues are
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            1      topics of conversation at the



            2      Connecticut Hospital Association all the time.



            3      Q.  Okay.  Do you recall any specific



            4      conversation about this guidance document?



            5      A.  No.



            6      Q.  Do you recall any other hospitals receiving



            7      this guidance document or telling you they



            8      received the guidance document?



            9      A.  I understood that the hospitals throughout



           10      the State of Connecticut have received the



           11      guidance document.



           12      Q.  Were they as surprised by the guidance



           13      document or confused by the document?



           14               MS. VOLPE:  I'm going to object to



           15         that.



           16               I'm going to object to Ms. Weymouth



           17         testifying about the reactions of other



           18         presidents and executives of other hospitals



           19         on their position to the OHS guidance



           20         waiver.



           21               MS. MANZIONE:  The reason I'm asking



           22         this --



           23               HEARING OFFICER CSUKA:  Ms. Manzione, I



           24         was going to suggest that you try to



           25         rephrase the question.  I think it can be
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            1         asked in a way that is not objectionable.



            2               MS. MANZIONE:  Sure.  Okay.



            3   BY MS. MANZIONE:



            4      Q.  Ms. Weymouth, I'm trying to get at --



            5               HEARING OFFICER CSUKA:  Or if you want



            6         to move on, that's fine, too.



            7               MS. MANZIONE:  Right.



            8               HEARING OFFICER CSUKA:  It's your



            9         choice.



           10               MS. MANZIONE:  I will wrap this up.



           11   BY MS. MANZIONE:



           12      Q.  I'm just trying to get at -- I understand if



           13      you -- I understand your testimony so far was



           14      that you received -- let's see.



           15          In your rebuttal testimony to our witness,



           16      Mr. Lazarus's testimony, that you have -- there



           17      was a lot of confusing information around, that



           18      it was not clear to everyone what the impact of



           19      the Executive Order 12B was, and it was further



           20      muddied, perhaps is one way to describe it, by



           21      the issuance of this guidance document from OHS



           22      that was issued in October of 2021.  You reached



           23      out to legal counsel.  Understandable.  That's



           24      your personal resource.  It's makes a lot of



           25      sense.  And you reached out to an industry
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            1      association, Connecticut Hospital Association,



            2      who has connections and hopefully the ear of



            3      lots of the other hospitals and hospital



            4      regulators.



            5          I'm trying to get at did they give you any



            6      clarity?  Did they encourage you to do any



            7      particular actions?  I'm not sure that I got an



            8      answer to that.



            9          But what you did do or what the Hospital did



           10      do was to file a determination request in



           11      October.  So I'm wondering if in between the



           12      guidance document, the receipt of the guidance



           13      document --



           14               MS. VOLPE:  Just for the record, just



           15         for the record, there's a lot of testifying



           16         going on right now and not a question.



           17         So --



           18               MS. MANZIONE:  Here is the question.



           19   BY MS. MANZIONE:



           20      Q.  So between October of 2021 and November 22nd



           21      of 2021 did -- Ms. Weymouth, did you reach out



           22      to OHS, by telephone or by e-mail, to any person



           23      at OHS to ask for clarification?



           24      A.  No.  We filed our determination.



           25      Q.  Okay.  And after November 22, 2021, when you
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            1      filed your request for a determination and you



            2      were waiting for the results, did you



            3      communicate the fact that you were planning and



            4      re-implementing -- on re-implementing your



            5      services, did you communicate all the work that



            6      you were doing to anyone at OHS, that you were



            7      doing all of this work?



            8          I saw a lot of documentation as part of the



            9      rebuttal testimony -- or the rebuttal evidence



           10      that was submitted in rebuttal to Mr. Lazarus's



           11      testimony.



           12          Did you communicate that in any way?



           13      A.  So we had filed the determination, and we



           14      were waiting to hear back from OHS, expecting



           15      to, literally, daily to get communication that



           16      we did not receive until nearly the end of



           17      January.



           18      Q.  So did you communicate the fact that you had



           19      a lot of planning about re-implementing your



           20      services, that you had tracking logs, that you



           21      had lots of meetings going on, you had



           22      recruitment, you had site visits going on, any



           23      and all that information that you submitted as



           24      remember evidence?  Did you communicate that to



           25      anybody at OHS, perhaps, as an attachment to
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            1      your determination request?



            2      A.  Perhaps you could help me with the process



            3      for that.



            4          We knew the process was a letter of



            5      determination.  I'm unfamiliar with how I would



            6      share internal documents of plans and



            7      implementation trackers that would go on to OHS



            8      for their review.



            9      Q.  So it sounds like, no, you didn't?



           10      A.  Like I said --



           11      Q.  Is that true?



           12      A.  Please help me with the process of what I



           13      would have done, other than to file a letter of



           14      determination to share that information.



           15               HEARING OFFICER CSUKA:  I'm just going



           16         to direct the witness to answer



           17         Ms. Manzione's question, rather than asking



           18         another question in response.



           19               MS. VOLPE:  So I want clarity on the



           20         question.  We're trying to follow all of



           21         this.



           22               Is the question did you informally



           23         reach out to OHS and tell them, yes, our



           24         services are suspended?  I think they knew.



           25               It was our understanding, we learned

�

                                                                       82







            1         now, that you were investigating us.  So,



            2         presumably, you would have understood that



            3         we were looking to re-implement and we were



            4         engaged in this.



            5               During this time period in question we



            6         were working very cooperatively with OHS on



            7         behavioral health services.  So if there was



            8         any --



            9               HEARING OFFICER CSUKA:  I --



           10               MS. VOLPE:  We received no questions on



           11         our determination.



           12               You know, I've submitted lots of



           13         determinations.  And if OHS has a question



           14         on what we submit, they ask us a follow up.



           15         They could have asked us.



           16               We submitted a formal determination.



           17         You could have asked us what are you doing



           18         to re-implement suspended services?  What



           19         are you doing?  Nobody ever asked us.



           20               We just -- we hadn't heard from you in



           21         months.  And we get a decision that says if



           22         you're going to terminate, file a CON.



           23               So yes, I think we can answer.  I think



           24         it's -- it's abundantly -- and I can have



           25         Ms. Weymouth answer that, no, we did not

�

                                                                       83







            1         produce trackers in our determination



            2         request, nor did OHS ask us to do that.  You



            3         could have.



            4               You had -- the Executive Director had



            5         the authority to permit suspended services



            6         prior to COVID.  That was allowed all the



            7         time, during COVID, subsequent to COVID, a



            8         public health emergency.  Suspensions occur.



            9               You could have come to us and said,



           10         hey, look it, you're asking for an extension



           11         of the waiver.  I don't really feel like I



           12         have authority to extend a waiver, but I



           13         certainly have authority to allow you to



           14         continue to suspend services.



           15               So yes, she could have said show me



           16         what you're doing.  What are you doing to



           17         advance this?



           18               You want to commence February 16th.



           19         What are you doing?



           20               So to answer your question -- answer



           21         it -- no, we did not produce trackers, nor



           22         were we asked for those at the time, which



           23         OHS could have asked us for those trackers.



           24               MS. MANZIONE:  Okay.



           25               HEARING OFFICER CSUKA:  I'm going to
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            1         remind both of you that your testimony is



            2         not anything that I can use in making my



            3         decision.  So -- and it's not actually



            4         testimony at all.  It's just statements of



            5         counsel.



            6      A.  So my answer is no.



            7               MS. MANZIONE:  Okay.



            8               HEARING OFFICER CSUKA:  I'm sorry.



            9         Lara, can you just state what the question



           10         was?



           11               I think we got pretty far off on what



           12         the actual question was.



           13               MS. MANZIONE:  Sure.



           14   BY MS. MANZIONE:



           15      Q.  So my question was so after the



           16      determination request of November of 2021 was



           17      filed and you were waiting for months for some



           18      kind of response that didn't come right away,



           19      did you at all communicate with OHS that you



           20      were planning on re-implementing services and



           21      that you actually had a very robust system, a



           22      plan, including tracking systems and plans and



           23      site visits and all sorts of things going on.



           24      A.  No.



           25      Q.  Did you communicate any of that --
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            1      A.  No.



            2      Q.  -- in any way?



            3          Okay.  Thank you.



            4          Okay.  So just to close this loop, did OHS



            5      ask you any follow-up questions to your



            6      determination?  Sometimes you'll get a letter of



            7      completeness request clarifying questions, like



            8      you would get sometimes in a full CON



            9      application, but sometimes you'll get them in a



           10      determination request.  Did you receive any of



           11      those?



           12      A.  No.



           13               MS. MANZIONE:  Okay.  That's the end of



           14         my cross-examination.  Thank you very much.



           15               HEARING OFFICER CSUKA:  Thank you.



           16               Ms. Volpe, did you have any further



           17         redirect?



           18               MS. VOLPE:  I do actually.



           19                    REDIRECT EXAMINATION



           20   BY MS. VOLPE:



           21      Q.  Ms. Weymouth, while I did not put in the



           22      trackers, you did put in the determination.  And



           23      what does your determination -- can you read



           24      right here what --



           25          I'm having her read from the determination
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            1      that was submitted.  It's Bates stamp 000071.



            2      A.  "Despite the noted difficulties and the



            3      continued impact of COVID-19, Rockville is



            4      actively working to resume services that were



            5      temporarily suspended pursuant to the waiver.



            6      Resumption of services is planned on or before



            7      the expiration date of the public health



            8      emergency on or about February 15, 2022."



            9      Q.  That was an update.



           10          If OHS required further questions or



           11      documentation, they had the obligation to



           12      request --



           13               HEARING OFFICER CSUKA:  Ms. Volpe,



           14         you're free to ask it.  Don't testify on



           15         behalf of --



           16               MS. VOLPE:  I have no further



           17         questions.  Thank you.



           18               HEARING OFFICER CSUKA:  Ms. Weymouth, I



           19         have a few clarifying questions of my own



           20         based on my review of what was submitted.



           21               Ms. Volpe, perhaps you can assist her



           22         with this.



           23               I just wanted her to take a look at



           24         Exhibit H, page 50, Bates stamp page 52.



           25               MS. VOLPE:  Yes.  I'll pull it up.
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            1               MS. MANZIONE:  Which specific document



            2         is that, just so I -- because I have it



            3         subdivided.



            4               HEARING OFFICER CSUKA:  That's their



            5         original waiver form.  It's page 3 of their



            6         waiver.



            7               MS. MANZIONE:  Okay.  Thank you.  Got



            8         it.



            9               MS. WEYMOUTH:  Yes.



           10               MS. VOLPE:  We have it in front of us.



           11               HEARING OFFICER CSUKA:  Okay.



           12               So in that first paragraph it sounds



           13         like you were requesting a number of things



           14         be suspended.  It sounds like operating



           15         rooms for elective and nonelective



           16         surgeries, your -- specifically the GI



           17         procedure for elective nonelective



           18         surgeries, the pre-op area, the



           19         post-anesthesia care unit area.



           20               Did those all come back online



           21         effective February 16th.



           22      A.  On February 16th or shortly thereafter.



           23               HEARING OFFICER CSUKA:  So can you --



           24         can you provide some more information about



           25         that, like when, specifically, certain
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            1         procedures came back on and what were the



            2         first days that they were performed?



            3      A.  Sure.



            4          The 16th, actually, was -- they're not



            5      spelled out here by numbers.



            6          So procedure rooms and so forth on the 16th.



            7      And on May 10th were the surgical services.



            8               HEARING OFFICER CSUKA:  All right.



            9         Sorry.  So between February 16th and



           10         May 10th?



           11      A.  Uh-huh.



           12               HEARING OFFICER CSUKA:  What



           13         transpired?  I'm sorry.  Just in terms of



           14         when things came --



           15      A.  Yeah.



           16          The cases and procedures transpired at



           17      Rockville during that time.



           18               HEARING OFFICER CSUKA:  So looking at



           19         that first paragraph of page 52 -- on



           20         page 52 of your submission --



           21      A.  Uh-huh.



           22               HEARING OFFICER CSUKA:  I'm just trying



           23         to figure out when each of those requests



           24         that you made were reversed.  You said they



           25         weren't all February 16th.
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            1      A.  Right.



            2               HEARING OFFICER CSUKA:  So what was on



            3         February 16th that restarted?



            4      A.  Our GI procedures.



            5               HEARING OFFICER CSUKA:  Okay.  It



            6         sounds like there were a number of other



            7         things that were suspended pursuant to this



            8         waiver.  What else came -- what else was



            9         restarted as after February 16?



           10      A.  So all of those things are actually under a



           11      title of perioperative services.  And you



           12      utilize each one of those areas as you actually



           13      do a case.  So they're not separate and



           14      distinct.  You actually do those functional



           15      procedures as you go through the case on any



           16      given day.  So they're not, like, separate rooms



           17      or floors or so forth.



           18               HEARING OFFICER CSUKA:  So I think this



           19         has been described as the suspension or the



           20         termination of surgical services and



           21         procedures.



           22               Were there any other surgical services



           23         or procedures that were suspended pursuant



           24         to this waiver that were not restarted on



           25         February 16th?
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            1      A.  Okay.  So the process of re-implementing all



            2      the services is a process that does take time,



            3      because you have to have providers to, you know,



            4      provide the various care functions.  So as we



            5      have providers available, we offer that service.



            6          So the GI services started on the 16th, and



            7      as I said, others followed shortly thereafter.



            8               HEARING OFFICER CSUKA:  Okay.  I am



            9         trying to understand what "shortly thereafter"



           10         is.  Because if -- part of your argument is



           11         I should mitigate or I should rescind based



           12         on the fact that you restarted everything on



           13         February 16th.



           14      A.  Uh-huh.



           15               HEARING OFFICER CSUKA:  But now you're



           16         telling me that not everything restarted on



           17         February 16th.



           18      A.  So as I said, they are different processes.



           19      As you go through a perioperative procedure, you



           20      know, you have a pre-op area, a post-op area,



           21      you have the operating area, the procedure room.



           22      All of those all function together in providing



           23      perioperative care for the most part.



           24          So what I'm saying is that we reopened that



           25      service on February 16th.
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            1               HEARING OFFICER CSUKA:  Okay.



            2      A.  And that there were no termination -- there



            3      was no termination of a service that exists



            4      pursuant to the waiver.



            5               HEARING OFFICER CSUKA:  Okay.  So



            6         everything was technically -- and correct me



            7         if I'm wrong.  But everything was



            8         technically reopened on February 16, but



            9         certain procedures didn't take place



           10         immediately, because it was dependent upon



           11         the availability of different doctors and



           12         things of that nature; is that correct?



           13      A.  Yes.



           14               HEARING OFFICER CSUKA:  Okay.  I'm



           15         sorry to have belabored that.  I just wasn't



           16         quite understanding what was going on,



           17         because it -- in a number of spots it said



           18         that RGH has resumed certain services as of



           19         February 16th.  But there were places --



           20         actually, pretty much every time that was



           21         referenced, it said certain services,



           22         certain services.  It didn't say all



           23         services.



           24               But what you're telling me is that all



           25         services resumed effective February 16th,
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            1         it's just that some of them didn't begin



            2         taking place on February 16th?



            3      A.  Correct.



            4               HEARING OFFICER CSUKA:  Okay.



            5               Another question -- and certainly



            6         Michele and Ms. Manzione if you have any



            7         questions in follow up to anything that I'm



            8         asking, I'm happy to open up the floor to



            9         you to clarify anything, as well.



           10               So in your rebuttal that was submitted



           11         a couple days ago it seemed like the first



           12         meeting that took place -- or at least the



           13         first document that was produced that



           14         suggested a meeting took place that planning



           15         was -- was under -- was being -- okay.  Let



           16         me back up.  I'm sorry.



           17               So the first document that I saw in



           18         your rebuttal that showed that a meeting



           19         took place where you were planning to



           20         restart these services was October 26, 2021.



           21         It looks like it was Bates number 140.



           22               To your -- to the best of your



           23         knowledge, was that the first date that this



           24         planning to resume services began.



           25      A.  So it's the first documented date when it
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            1      appears on an agenda or a tracking document.



            2      But those kind of conversations go on, on a



            3      regular basis here at ECHN.



            4               HEARING OFFICER CSUKA:  Okay.  That's



            5         what I was getting at.  I wasn't sure if



            6         there was anything before that date or not.



            7         So thank you for answering that.



            8               The last question I had for you was



            9         on -- Ms. Volpe brought it up with



           10         Mr. Lazarus.  It's Exhibit H.  It's your



           11         exhibit.  Bates number 76.  So that is --



           12               MS. MANZIONE:  Which document is that,



           13         just so --



           14               HEARING OFFICER CSUKA:  That's OHS's



           15         decision on Rockville General's



           16         determination request.



           17               MS. MANZIONE:  Okay.  So it's their



           18         Exhibit 6.  Okay.



           19               HEARING OFFICER CSUKA:  Yes.  It's



           20         page --



           21               MS. MANZIONE:  I got it.



           22               HEARING OFFICER CSUKA:  -- 3 of that.



           23               MS. MANZIONE:  Okay.  The January 24th



           24         document.  Okay.



           25               HEARING OFFICER CSUKA:  So I am, again,
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            1         going to focus on that last sentence of



            2         page 76.  Do you see where I'm looking?



            3      A.  Yes.



            4               HEARING OFFICER CSUKA:  Do you -- in



            5         your mind, is there a difference between



            6         formal termination and termination?



            7      A.  No.



            8               HEARING OFFICER CSUKA:  Okay.  That was



            9         my only question on that.



           10               Ms. Volpe, did you have any questions



           11         that you wanted to ask your witness based on



           12         my questioning?



           13               MS. VOLPE:  No.  Nor do I think anyone



           14         else should.  But no, I do not.



           15               HEARING OFFICER CSUKA:  Okay.  So I



           16         think we are going to -- actually, one other



           17         question -- I'm sorry -- Ms. Weymouth, about



           18         your background.



           19               Do you have any formal legal training



           20         or education?



           21      A.  No.



           22               HEARING OFFICER CSUKA:  Okay.  Thank



           23         you.



           24               I do have a couple questions for --



           25         actually, I have one question for the
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            1         attorneys.



            2               I'm going to pose it and then I am



            3         going to suggest that we take maybe a



            4         ten-minute break before we do final



            5         arguments, closing arguments.



            6               The question is, is there a limit to



            7         which assessed penalties I can mitigate or



            8         waive?



            9               So if I determine that it was proper



           10         for the civil penalty to have been assessed,



           11         can I mitigate or waive it anyway, or am I



           12         compelled to let the civil penalty stand?



           13               So I'm just curious.  I would like to



           14         hear from both of you on that question when



           15         we come back.  And afterwards we can do



           16         closing arguments.  Does that sound okay?



           17               MS. VOLPE:  Okay.



           18               MS. MANZIONE:  Can you repeat -- I'm



           19         sorry.  I just want to make sure I



           20         understand.  Would you repeat that question,



           21         please?



           22               HEARING OFFICER CSUKA:  I guess it was



           23         two parts.



           24               The first one is, is there a limit to



           25         which assessed penalties I can mitigate or
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            1         waive.



            2               And the second component is if I



            3         determine that it was proper for the civil



            4         penalty to have been assessed under



            5         Section 19A-653, can I mitigate it or waive



            6         it anyway, or am I compelled to let the



            7         civil penalty stand?



            8               MS. VOLPE:  We'll be prepared to



            9         address that after the break.



           10               HEARING OFFICER CSUKA:  Okay.  Thank



           11         you.



           12               Certainly if you feel as though you'd



           13         like to address it in writing, as well,



           14         that's fine.  It's sort of an informal



           15         question.



           16               MS. MANZIONE:  If you have it in



           17         writing, I would love if you could put it in



           18         writing, either on screen or in a chat or



           19         e-mail it to us.



           20               HEARING OFFICER CSUKA:  Sure.



           21               MS. MANZIONE:  I just want to make sure



           22         I get it right.  It's kind of complicated.



           23               HEARING OFFICER CSUKA:  I will e-mail



           24         it to both of you.



           25               Let's, I guess, come back at 12:15.  So
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            1         that will give us 15 minutes.  Does that



            2         sound okay.



            3               MS. VOLPE:  That works for us.  Thank



            4         you.



            5               MS. MANZIONE:  Thank you.



            6               HEARING OFFICER CSUKA:  All right.  So



            7         we are going to pause the video for



            8         15 minutes and we'll come back at 12:15.



            9         Thank you.



           10                   (A recess was taken from



           11                   12:01 p.m. to 12:16 p.m.)



           12               HEARING OFFICER CSUKA:  So we're going



           13         to proceed in the same order as we have



           14         been.



           15               Since the burden is on OHS, I'm going



           16         to ask that Ms. Manzione answers or responds



           17         to that question or questions that I sent



           18         you by e-mail.



           19               Did you both receive those, the e-mail?



           20               MS. MANZIONE:  Yes.



           21               MS. VOLPE:  I haven't checked my



           22         e-mail, but I heard -- I heard your question



           23         and wrote it down during the proceeding.



           24               MS. MANZIONE:  Yes.



           25               MS. VOLPE:  So we're prepared to answer
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            1         it.



            2               HEARING OFFICER CSUKA:  Okay.  Thank



            3         you.



            4               Ms. Manzione, you can proceed.



            5               MS. MANZIONE:  Sure.  Thank you.



            6               So you had two questions.  The first



            7         one is there a limit to which assessed



            8         penalties you can mitigate or waive.



            9               So under Section 19a-653, I do not



           10         believe there is a limit to which assessed



           11         penalties you can mitigate or waive.



           12               The applicable section is 19a-653



           13         subsection C.  In the middle -- actually



           14         close to the end of the section it says,



           15         "The Office of Health Strategy may mitigate



           16         or waive the penalty upon such terms and



           17         conditions as, in its discretion, it deems



           18         proper or necessary upon consideration of



           19         any extenuating factors or circumstances."



           20               So I think that you have a lot of



           21         discretion to do as you see fit based on



           22         whatever you think is appropriate.



           23               HEARING OFFICER CSUKA:  Okay.



           24               MS. MANZIONE:  If you determine that it



           25         is proper for the civil penalty to have been
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            1         assessed can you mitigate it or waive it



            2         anyway or are you compelled to let the civil



            3         penalty stand?



            4               No.  I think you can mitigate it.  I



            5         think you can waive it.



            6               And I do recall, from my earlier



            7         research on hearings on civil penalty, that



            8         in the past hearing officers had conducted



            9         these kinds of proceedings and, after taking



           10         testimony, had decided to waive the fines or



           11         the penalties that had been imposed in more



           12         than one case.  So I think that there's



           13         precedent for that.



           14               I don't have those cases handy, but I'm



           15         sure I can find them if that is something



           16         you would like.



           17               And, similarly -- you didn't ask this



           18         question.  But if you choose to keep the



           19         penalty imposed and if the Respondent is



           20         not -- doesn't agree with that or is unhappy



           21         with that, they have the right to go for an



           22         appeal directly to the Judicial District of



           23         New Britain.



           24               HEARING OFFICER CSUKA:  Okay.



           25         Ms. Volpe, I assume you're not going to be
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            1         inconsistent with OHS's position, but I'll



            2         let you speak on the questions, as well, if



            3         you'd like.



            4               MS. VOLPE:  I would.  Thank you.



            5               No.  I absolutely agree that you have



            6         complete discretion to rescind or waive the



            7         penalties.  And the statute says so right in



            8         it that you could mitigate or waive



            9         penalties on the terms and conditions in



           10         your discretion you deem proper or



           11         necessary.  That's, you know, right in the



           12         statute.  There absolutely is precedent for



           13         you to do that, to waive any and all



           14         penalties.



           15               In fact, I know we filed hundreds of



           16         documents, so it's hard to have things jump



           17         out.  But we cited precedent for you on



           18         Bates stamp 36.  It's Docket Number 12-31797.



           19         That is also precedent allowing you to



           20         completely waive and rescind the penalties.



           21               Also, as part of our legal brief that



           22         was filed in this proceeding on



           23         Bates stamp 25, we stated, "OHS is



           24         explicitly permitted under law to mitigate



           25         or waive the penalty upon such terms and
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            1         conditions in its discretion it deems proper



            2         or necessary based upon facts and



            3         circumstances."



            4               And we cite the statute which gives you



            5         that authority.



            6               And we also go on to state that if a



            7         global pandemic, a nationwide health care



            8         worker shortage, and a statewide pediatric



            9         behavioral health crisis are not extenuating



           10         factors or circumstances for a small



           11         community hospital like Rockville, it's



           12         really incomprehensible what qualifies if



           13         those don't.



           14               So yes, we agree that you have full



           15         authority to take that action.



           16               HEARING OFFICER CSUKA:  Okay.  Thank



           17         you, Ms. Volpe.



           18               So now we can move on to closing



           19         arguments.  I'm going to start with



           20         Ms. Manzione for the Petitioner.  Do you



           21         have a closing argument that you'd like to



           22         present?



           23               MS. MANZIONE:  Yes, I do.  And it will



           24         be relatively brief.  So I will go ahead and



           25         jump in.
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            1               To stay with my theme, rules --



            2               HEARING OFFICER CSUKA:  I'm sorry to



            3         interrupt.



            4               Even though this was scheduled for two



            5         hours, we are free to go over that.  So



            6         don't feel as though you have to be brief.



            7         Similarly, Ms. Volpe don't feel like you to



            8         be brief either.



            9               MS. VOLPE:  I appreciate that.



           10               MS. MANZIONE:  Thank you.  I didn't



           11         realize we were scheduled for two hours.  I



           12         was thinking it would be an hour total and



           13         here we are at two and a half hours.  So --



           14         anyway.



           15               Okay.  I'm going to go ahead and start



           16         my closing argument, then.



           17               Okay.  So rules are rules.  Everyone



           18         has been told that at some point.  We know



           19         we are expected to follow the rules.  We are



           20         expected to know what the rules are, even



           21         when the rules are complicated.  Especially



           22         in a regulated industry like health care, we



           23         all have to follow the rules.



           24               You can't make up your own rules.  You



           25         can't say you relied on a different
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            1         interpretation.  It doesn't matter that you



            2         argued in a different proceeding that the



            3         public health emergency was the trigger for



            4         the CON waiver expiring.



            5               If the Governor makes the rules, the



            6         Governor can change the rules.



            7               Rockville General Hospital thinks they



            8         know best.  Rockville General Hospital think



            9         they should interpret the rules made by the



           10         Governor.



           11               Executive Order 12B didn't mean what



           12         the executive branch of the government says



           13         it means.  It should mean what a private



           14         for-profit hospital says it means.



           15               In July 2021, the Governor said that



           16         the Executive Director of OHS's authority to



           17         grant CON waivers expired.



           18         Rockville General Hospital didn't listen or



           19         follow that rule.



           20               In October 2021, the



           21         Office of Health Strategy told



           22         Rockville General Hospital what the rule



           23         meant.  And, once again, Rockville General Hospital



           24         didn't follow the rule willfully.



           25               The Office of Health Strategy said
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            1         Rockville General Hospital should be back



            2         at, quote, pre-waiver status, end quote, by



            3         now, and Rockville General Hospital didn't



            4         agree.  It didn't follow the rule.



            5               Rockville General Hospital kept its



            6         surgery services closed when it should have



            7         opened them.  Rockville General Hospital



            8         broke the rule.



            9               In November 2021, Rockville General Hospital



           10         filed their determination arguing that they



           11         didn't need to file a CON.



           12               Rockville General Hospital willfully



           13         kept its surgery services closed when it had



           14         been repeatedly told it should have



           15         restarted them.



           16               In January 2022, OHS issued a decision



           17         on the determination that



           18         Rockville General Hospital should file a CON



           19         or start the services, which were still



           20         closed.  RGH willfully continued to keep its



           21         surgery services closed.



           22               Finally, when they didn't receive the



           23         answer they wanted from the determination,



           24         the CEO of Rockville General Hospital tried



           25         a different approach by sending an e-mail
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            1         directly to the Executive Director of OHS



            2         pleading, again, to extend the waiver.  The



            3         CEO was still under the impression that the



            4         rules didn't apply to her or the



            5         Rockville General Hospital.  The OHS



            6         Executive Director did not reply to this



            7         e-mail message.



            8               A civil penalty is another type of



            9         rule.  It is a consequence for breaking



           10         rules.  In this case, Rockville General Hospital



           11         broke the rules by not resuming emergency



           12         services by October 2021 or by not



           13         requesting a CON to terminate surgery



           14         services once the authority of the



           15         Executive Order ended.



           16               Even though Rockville General Hospital



           17         stopped breaking the rules when they



           18         restarted surgery services on February 16, 2022,



           19         they still must pay the consequences for



           20         breaking the rules.  And that costs $1,000 a



           21         day from October 22, 2021, to February 16, 2022,



           22         for a total of $118,000.  That's what you



           23         get when you break the rules.  And this



           24         tribunal has the power to enforce the rules.



           25               Thank you.
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            1               HEARING OFFICER CSUKA:  Thank you,



            2         Ms. Manzione.



            3               Ms. Volpe, do you have any -- would you



            4         like to make a closing argument or a closing



            5         statement?



            6               MS. VOLPE:  Yes, I would.  Yes, I



            7         would.



            8               So there's been a lot of talk about the



            9         rules.  Okay?



           10               The rules are the statutes.  The rules



           11         have to apply when you want to impose a



           12         civil on a hospital.



           13               To impose a civil against the hospital



           14         you have to prove -- you, OHS, has the



           15         burden of proof -- you have to prove that we



           16         failed to file a CON and that we terminated



           17         a service and that we willfully did not file



           18         a CON, that we were looking to usurp the CON



           19         statutes.



           20               Again, you have not met your burden.



           21         One, because we didn't terminate a service.



           22         So the statue doesn't even get invoked.



           23               Two, we certainly didn't act willfully.



           24         We followed your rules, OHS's rules, which,



           25         by the way, we have hundreds of pages where
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            1         your rules were changing, sometimes hourly



            2         and daily.



            3               Admittedly, we were dealing with a



            4         global crisis on the Pandemic.  So do we



            5         give you some leeway in your constant



            6         changing of guidance?  Yes.



            7               But we expect the courtesy, as well.



            8         We followed the rules.



            9               Your rules are apply for a waiver.  We



           10         applied for a waiver.



           11               Your waiver said if you're going to



           12         terminate, come back to us.



           13               It said your waiver is in place through



           14         the public health emergency.



           15               Following your rules, marching along,



           16         you knew what our intent was.  You



           17         understood what our intent was.



           18               Intent is very important under the



           19         civil penalty statutes.  You can't impose a



           20         civil penalty against us if we understood



           21         that we were in compliance.



           22               And it was reasonable for Rockville to



           23         believe they were in compliance, because,



           24         based on your words, it said we had through



           25         the public health emergency.
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            1               Also, based on your words, it said that



            2         we would only be required to file a CON if



            3         we terminated a service.



            4               And I want to speak to --



            5         Hearing Officer, you know, your question on



            6         what does -- do we -- did Ms. Weymouth



            7         understand the distinction between a formal



            8         and a term -- a formal termination.



            9               No.  As a layman, we all know you



           10         either terminate or you don't.



           11               As a hospital executive, you're



           12         providing services, either you're providing



           13         services or you're not.  They're



           14         terminating.  I think there's a plain



           15         reading and understanding of a termination.



           16               But then I ask why does OHS -- if we're



           17         talking about words -- and words are so



           18         important -- why do they reference formal



           19         termination?  Is there such a thing as an



           20         informal termination?  No.  I think the



           21         distinction is in suspension.



           22               There's lots of precedent before OHS



           23         dealing with suspension of services.



           24               So when you said formally terminate,



           25         perhaps you're making a distinction between
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            1         a suspension versus a termination, a



            2         formal -- you used the word permanent



            3         termination.



            4               Again, in decisions we got from you on



            5         these very issues, again, permanent.  That



            6         means not to ever be brought back online.



            7         Totally distinguishable from suspension.



            8               So I do think, like we've been talking



            9         about, the words matter.  Yes.



           10               But what does matter is the law.  And



           11         what is the law related to a civil penalty?



           12               You, OHS, have the burden of proof to



           13         show two things, neither of which you've



           14         shown; (1) that there was a termination of



           15         service, and we had to file a CON; and



           16         (2) that we just willy-nilly went about our



           17         business trying to usurp the CON statutes



           18         and not comply.



           19               So when you apply the facts in this



           20         case to the law, which OHS is required to



           21         do, they don't support the imposition of a



           22         civil penalty against Rockville.  There was



           23         no termination of service, and there was



           24         absolutely nothing done willfully.



           25               OHS carries the burden of proof in a
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            1         civil penalty proceeding, and OHS has not



            2         met its burden.



            3               Rockville did not terminate the



            4         service, let alone formally or permanently.



            5         Again, using your words.  They were



            6         suspended during a once-in-a-lifetime global



            7         pandemic.  Without termination, there is no



            8         violation of CON statutes, because that's



            9         when they get invoked, if you're going to



           10         terminate.



           11               In addition, OHS has the burden and



           12         must prove that Rockville willfully failed



           13         to file a needed CON.



           14               In my opening statement I detailed for



           15         you what constitutes willful failure, and



           16         this most definitely has not been



           17         established by OHS.



           18               It is what is the intent of the person.



           19         And Mrs. Way testified on a number of



           20         occasions what their understanding was, how



           21         they were proceeding, and there was no



           22         willful intent to invade the CON process.



           23         There's been no malice or intent to deceive



           24         OHS.



           25               Ms. Weymouth has represented under oath
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            1         on numerous occasions and made multiple



            2         representations to the Office of Health Strategy



            3         that her understanding was that Rockville



            4         had through the public health emergency to



            5         re-implement services on February 16th.



            6               Nothing, no decision that OHS sent to



            7         Rockville talked anything about -- it all



            8         specifically said you need a CON if you're



            9         going to permanently and formally terminate



           10         services.



           11               Rockville has shown how it's impossible



           12         for OHS to meet its burden, because none of



           13         the statutory elements exist that are



           14         legally required for OHS to impose civil



           15         penalties against Rockville.



           16               OHS has failed to present any evidence



           17         that Rockville violated CON statute.



           18               We respectfully request that you



           19         rescind the penalty, which you have full



           20         authority to do.



           21               Thank you.



           22               HEARING OFFICER CSUKA:  Thank you,



           23         Ms. Volpe.



           24               There was one other thing that I wanted



           25         to bring up to both of you.
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            1               There was the fact that -- Ms. Volpe,



            2         you filed a legal brief -- actually, I



            3         believe you raised this earlier on in the



            4         hearing.



            5               You had filed a legal brief in



            6         connection with your pre-filed testimony.



            7               Ms. Manzione, you did not.



            8               But regardless of that fact, I was



            9         curious if either of you wanted to file a



           10         post-hearing legal brief, as well?



           11               Ms. Manzione, would you like an



           12         opportunity to do that?



           13               And then, Ms. Volpe, I will ask you, as



           14         well.



           15               MS. VOLPE:  Well, I mean, if -- I'll



           16         leave it up to Lara.



           17               HEARING OFFICER CSUKA:  Okay.



           18               MS. VOLPE:  But I will say this.  That



           19         we don't -- we don't intend to file a



           20         post-hearing brief.  However, if OHS elects



           21         to file a post-hearing brief, we would also



           22         like the opportunity to file a post-hearing



           23         brief.



           24               HEARING OFFICER CSUKA:  Noted.



           25               Ms. Manzione, do you have a position on
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            1         that?



            2               MS. MANZIONE:  Sorry.  I was speaking,



            3         but, apparently, I was speaking into the



            4         mute button.



            5               If it would be helpful for the hearing



            6         officer for me to submit a post-hearing



            7         brief, I would be happy to do so.



            8               HEARING OFFICER CSUKA:  I don't think



            9         it would be, honestly.



           10               So my suggestion would be that neither



           11         of you file them.  I don't think it's



           12         necessary.  I don't want either of you to do



           13         unnecessary work.



           14               MS. MANZIONE:  Okay.



           15               MS. VOLPE:  That works for us.



           16               MS. MANZIONE:  Fair enough.



           17               HEARING OFFICER CSUKA:  I'm sorry?



           18               MS. VOLPE:  I said that works for us.



           19               HEARING OFFICER CSUKA:  Okay.  Thank



           20         you.



           21               MS. VOLPE:  So it standards that there



           22         will be no post-hearing briefs?



           23               HEARING OFFICER CSUKA:  Correct.



           24               MS. VOLPE:  Okay.



           25               HEARING OFFICER CSUKA:  Are there any
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            1         other loose ends that either of you wanted



            2         to address at this time?



            3               MS. VOLPE:  I have a loose end.



            4               I don't think it's a loose end, per se,



            5         but I was waiting to hear whether or not



            6         post-hearing briefs were going to be



            7         submitted.



            8               Hearing that post-hearing briefs will



            9         not be submitted, we respectfully request



           10         that this proceeding be closed and the



           11         record be closed and that there be no



           12         additional filings so that the record could



           13         be closed at the conclusion of this hearing



           14         today.



           15               HEARING OFFICER CSUKA:  That was going



           16         to be my plan, to adjourn the hearing and



           17         close the record.



           18               MS. VOLPE:  All right.  Thank you.



           19               HEARING OFFICER CSUKA:  So we are



           20         thinking alike.



           21               MS. MANZIONE:  I support that idea, as



           22         well.



           23               HEARING OFFICER CSUKA:  Okay.  So with



           24         all of that said, I think we're all set and



           25         we can close -- we can adjourn the hearing
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            1         and close the record.



            2               Thank you both and thank you to your



            3         witnesses.  It was very helpful.  I



            4         appreciate your time.



            5               MS. VOLPE:  Thank you.  I appreciate



            6         your time.



            7               MS. MANZIONE:  Thank you.



            8
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           11                    (The hearing concluded



           12                  at approximately 12:37 p.m.)
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