FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT

In the Matter of a Complaint by FINAL DECISION
Matthew Hennessy,
Complainant
against Docket #F1C 2020-0604

Tom Kirk, President, Materials
Innovation and Recycling Authority;
Laurie Hunt, Director of Legal
Services, Materials Innovation and
Recycling Authority; and Materials
Innovation and Recycling Authority,

Respondents March 27, 2024

The above-captioned matter was heard as a contested case on August 29, 2023 and
October 23, 2023, at which times the complainant and the respondents appeared and presented
testimony, exhibits and argument on the complaint,

After consideration of the entire record, the following facts are found and conclusions of
law are reached:

1. The respondents are public agencies within the meaning of §1-200(1), G.S.

2. It is found that, by letter dated October 29, 2020, the complainant requested that the
respondents provide him with an opportunity to inspect or obtain copies of the following records:

...all emails to, or from, Tom Kirk, Laurie Hunt and
Don Stein from 11/1/19 to the present that
indicate/reference the specific items discussed in any
executive session held by the MIRA Board and its
subcommittees.

3. It is found that, by email dated November 1, 2020, respondent Attorney Hunt
acknowledged the complainant’s request. It is further found that, in the acknowledgement,
respondent Attorney Hunt stated the following:

We are searching our records for the requested
documents, and we will be back to you shortly
regarding production. The charge for copies, if any, is
($.50/page).
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4. By letter of complaint, dated and filed November 25, 2020,! the complainant
appealed to this Commission, alleging that the respondents violated the Freedom of Information
(“FOT™) Act by failing to provide him with access to the records, described in paragraph 2,
above. In his complaint, the complainant specifically references that the respondents stated he
would have to pay $.50 per page for copies of responsive records. See § 3, above. The
complainant also requested that the Commission consider the imposition of a civil penalty
against both respondent Kirk and respondent Attorney Hunt.

5. Section 1-200(5), G.S., provides:

“[plublic records or files” means any recorded data or
information relating to the conduct of the public’s business
prepared, owned, used, received or retained by a public
agency, or to which a public agency is entitled to receive a
copy by law or contract under 1-218, whether such data or
information be handwritten, typed, tape-recorded, printed,
photostated, photographed or recorded by any other
method. 2

6. Section 1-210(a), G.S., provides, in relevant part:

[e]xcept as otherwise provided by any federal law or state
statute, all records maintained or kept on file by any public
agency, whether or not such records are required by any
law or by any rule or regulation, shall be public records and
every person shall have the right to (1) inspect such records
promptly during regular office or business hours, ... or (3)
receive a copy of such records in accordance with section
1-212.

7. Section 1-212(a), G.S., provides, in relevant part; “[a]ny person applying in writing
shall receive, promptly upon request, a plain, facsimile, electronic or certified copy of any public
record.”

8. It is concluded that the requested records are public records within the meaning of
§§1-200(5) and 1-210(a), G.S.

9. At the first contested case hearing, the complainant contended that the principal issue
in this case stems from the respondents’ acknowledgment letter in which the respondents state
that the charge for copies of responsive records would be $.50 per page. See 3, above. The

! On March 25, 2020, the Governor issued Executive Order 7M, thereby suspending the provisions of
Conn. Gen. Stat. §1-206(b){1), which requires the Freedom of Information Commission to hear and
decide an appeal with one year after the filing of such appeal. Executive Order 7M is applicable to any
appeal pending with the Commission on the issuance date and to any appeal filed on or after such date,
through June 30, 2021. Consequently, the Commission retains jurisdiction over this matter.

* Section 147 of Public Act 21-2 (June Spec. Sess.) amended the definition of “public records or files” to
also include data or information that is “videotaped.”
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complainant also contended that he was under the impression that there were five hundred pages
of records responsive to his request.

10. Section 1-212(a) provides, in relevant part:

[a]ny person applying in writing shall receive, promptly
upon request, a plain, facsimile, electronic or certified copy
of any public record....The fee for any copy provided in
accordance with the Freedom of Information Act:

(A)By an executive, administrative or legislative office of
the state, a state agency or a department, institution,
bureau, board, commission, authority or official of the
state, including a committee of, or created by, such an
office, agency, department, instifution, bureau, board,
commission, authority or official. . . shall not exceed
twenty-five cents per page; and

(B) By all other public agencies, as defined in section 1-
200, shall not exceed fifty cents per page....
(Emphasis supplied).

11. Ttis found that this Commission has previously determined that the respondent
Materials Innovation and Recycling Authority (“MIRA”) is “an authority. . . of the state” for
purposes of §1-212(a)(A), G.S. Therefore, MIRA may charge a copying fee of $.25 per page for
public records under the statute. See Hennessy v. Materials Innovation and Recycling Authority,
et al., Docket # FIC 2020-0281 (June 22, 2022).

12. In fact, the respondents conceded at the first contested case hearing in this matter that
the appropriate per page fee relevant to MIRA is $.25 per page, and that respondent Attorney
Hunt’s statement that the fee for such records was $.50 per page was an inadvertent error. 3

13. It is found that, by letter dated December 5, 2020, respondent Attorney Hunt notified
the complainant that there were three pages of records responsive to his request and she attached
such pages to the December 5 letter. It is found that the three pages referenced matters that were
discussed in an executive session. In addition, respondent Attorney Hunt informed the
complainant that there were also an additional fifty-one pages that referenced matters that “might
be or were expected (when written) to be considered in a future executive session—but may or
may not actually have been discussed.” Respondent Attorney Hunt stated that, if the
complainant wanted copies of the fifty-one pages, the cost would be $25.50 (or $.50 per page).

14. Based upon the testimony of respondent Attorney Hunt, it is found that only three
pages of records were responsive to the complainant’s request. It is further found that such
pages dealt with matters that were planned to be discussed and were discussed in executive
session. It is further found that such pages were provided to the complainant free of charge.

# Respondent Attorney Hunt appeared and testified at the continued contested case hearing.
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15. It is further found that, subsequent to the issuance of the December 5 letter, there was
no further communication between the parties concerning the additional fifty-one pages of
records—that is, the complainant did not request to inspect such records, did not indicate to the
respondents that he wanted copies of such records, and did not inform respondent Attorney Hunt
that the appropriate charge should be $.25 per page. It is further found that respondent Attorney
Hunt did not recall ever informing the complainant that there were five hundred pages of records
responsive to his request.

16. Finally, it is found that respondent Attorney Hunt admitted that she made a second
inadvertent error when she informed the complainant that the additional fifty-one pages of
records would be provided to the complainant at the cost of $.50 per page.

17. Itis concluded that the respondents technically violated the provisions of §1-212(a),
G.S., when they informed the complainant that he would be charged $.50 per page to obtain
copies of public records from MIRA.

18. Based on the fact that the respondents admitted that they made an inadvertent error
with regard to the per page fee for copies of records, the Commission declines to consider the
imposition of civil penalties.

Based on the facts and circumstances of this case, no order by the Commission is hereby
recommended.

Approved by Order of the Freedom of Information Commission at its regular meeting
of March 27, 2024.

Aéting Clerk of the Commission
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PURSUANT TO SECTION 4-180(c), G.S., THE FOLLOWING ARE THE NAMES OF EACH
PARTY AND THE MOST RECENT MAILING ADDRESS, PROVIDED TO THE FREEDOM
OF INFORMATION COMMISSION, OF THE PARTIES OR THEIR AUTHORIZED
REPRESENTATIVE.

THE PARTIES TO THIS CONTESTED CASE ARE:

MATTHEW HENNESSY, c/o Attorney Michael C. Harrington and Attorney Proloy K Das,
FordHarrison, LLP, 185 Asylum Street, Suite 610, Hartford, CT 06103

TOM KIRK, PRESIDENT, MATERIALS INNOVATION AND RECYCLING
AUTHORITY; LAURIE HUNT, DIRECTOR OF LEGAL SERVICES, MATERIALS
INNOVATION AND RECYCLING AUTHORITY; AND MATERIALS INNOVATION
AND RECYCLING AUTHORITY, c/o Attorney Michael C. Collins, Halloran & Sage
LLP, 225 Asylum Street, Hartford, CT 06103

Jerj :k;'fer k& Mayo 1
Acl ing Clerk of the Commission
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