FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT

In The Matter of a Complaint by FINAL DECISION

Jonathan Figueroa,

Complainant

against Docket #F1C 2023-0434

Chief, Police Department, City

of New Britain; Police Department,
City of New Britain; and

City of New Britain,

Respondents July 10, 2024

The above-captioned matter was heard as a contested case on January 29, 2024, at
which time the complainant and the respondents appeared, stipulated to certain facts and
presented testimony, exhibits and argument on the complaint. Due to a technical issue with
the digital recording from January 29, 2024, this matter was reopened so that two of the
respondents’ witnesses could testify again. A reopened contested case hearing took place on
March 4, 2024, at which time the respondents appeared to present additional testimony and
argument on the complaint. The complainant did not appear for the reopened contested case
hearing,

After consideration of the entire record, the following facts are found and conclusions
of law are reached:

1. The respondents are public agencies within the meaning of §1-200(1), G.S.

2. It is found that, by way of a City of New Britain Request Form dated July 25,
2023, and hand-delivered on July 28, 2023, the complainant requested that the respondents
provide him with copies of records pertaining to New Britain Police Department Case #23-
20944

a. Dash Camera footage from lan Luna #543 and all on

scene, which was created between 12:00 pm on July 22,
2023, and 12:00 am on July 23, 2023;

b. Body worn camera (“BWC”) footage from the
following officers: 1) Officer Levesque #561, 11) B.
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Hall #495, iii) Perez #539, iv) Sabilia #514, v) lan Luna
#543, and vi) N. Eldridge, which footage was created
between 12:00 pm on July 22, 2023, and 12:00 am on
July 23, 2023% and

¢. Dashcam video from car #11, plate 244-NB, which

video was created between 10:00 am and 12:00 am on
July 23, 2023.

3. Tt is found that, on July 28, 2023, the respondents stamped the request “received”
and provided the complainant with a written acknowledgment. In the acknowledgment, the
respondents informed the complainant that, due to the high volume of requests for BWC
videos, the respondents were experiencing a delay in processing such requests and it might
take them several weeks to months to completely process the request.”

4. By email dated August 21, 2023 and filed August 25, 2023, the complainant
appealed to this Commission, alleging that the respondents violated the Freedom of
Information (“FOI™) Act by failing to provide him with a copy of the requested records.

5. Section 1-200(5), G.S., provides:

“[plublic records or files” means any recorded data or
information relating to the conduct of the public’s business
prepared, owned, used, received or retained by a public
agency, or to which a public agency is entitled to receive a
copy by law or contract under section 1-218, whether such
data or information be handwritten, typed, tape-recorded,
videotaped, printed, photostated, photographed or recorded

"It is found that, while the complainant described the request as one pertaining to Case Number 23-
20944, it found that, because of the time frames contained in the request, what the complainant
actually requested were records that were created during a particular twelve-hour shift of the six
identified officers. It is further found that the scope of the instant request is more expansive than a
request for records created in connection with Case Number 23-20944.

2 The Commission notes that, by way of a City of New Britain Request Form dated July 24, 2023, the
complainant made a request for records pertaining to Case #23-02133, including BWC videos and
dash-camera videos created on July 24, 2023, from Detective Jennifer Yarsawic, Officer S. Oleksenko,
and Officer M. Slavin (the “second request™). It is found that the second request was received at or
around the time of the request set forth in paragraph 2, above. The Commission also notes that, by
way of a City of New Britain Request Form dated July 28, 2023, the complainant made a request for
records related to Case #23-20944, including: (a) Any 911 calls or non-emergency call recordings
related to the incident; (b) Recorded dispatch or radio traffic (3-5 minutes if recorded before and after
the incident); (c) A written report from every officer that was present; and (d) Any video, audio
pictures, or notes taken on an officer’s personal device during the incident (the “third request™). Itis
found that the third request was also received at or around the time of the request set forth in paragraph
2, above. The instant complaint does not raise any issues regarding the processing of the second and
third requests.
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by any other method.
6. Section 1-210(a), G.S., provides, in relevant part, that:

[e]xcept as otherwise provided by any federal law or state
statute, all records maintained or kept on file by any public
agency, whether or not such records are required by any
law or by any rule or regulation, shall be public records and
every person shall have the right to . . . (3) receive a copy
of such records in accordance with section 1-212.

7. Section 1-212(a), G.S., provides in relevant part that “[ajny person applying in
writing shall receive, promptly upon request, a plain, facsimile, electronic or certified copy of
any public record.”

8. It is concluded that the records requested by the complainant are public records
within the meaning of §§1-210(a), and 1-212(a), G.S.

9. At the hearing, the complainant conceded that, prior to the first contested case
hearing, he received some responsive records, but contended that he should have received
more records. The complainant also contended that the respondents failed to disclose the
records to him prompitly.

10. The respondents contended that, at the time they received the complainant’s
requests’, some of the responsive records pertained to a pending prosecution involving the
complainant. Therefore, the respondents contended that they processed and made available to
the complainant those portions of records that concerned the underlying arrest within the
meaning of §§1-215(a) and (c), G.S. In addition, the respondents contended that, once the
underlying criminal charges pending against the complainant were nolled, they processed the
remaining portions of the requests. The respondents further contended that, except for twelve
BWC videos that do not pertain to the complainant, all records responsive to the requests
were made available to the complainant. Finally, the respondents contended that the twelve
BWC videos are exempt from disclosure.

11. Section 1-215, G.S,, provides, in relevant part, as follows:

(a) For the purposes of this section, "record of the arrest"
means

(1) the name, race and address of the person
arrested, the date, time and place of the arrest and the
offense for which the person was arrested, and

kl (14

3 All references to the complainant’s “requests” (as opposed to the “request” set forth in paragraph 2,
above) refer to the request set forth in paragraph 2, above, and the two requests referenced in footnote
2, above,
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(2) in addition, in a case in which (A) the arrest
has been by warrant, the arrest warrant application,
including any affidavit in support of such warrant, or (I3)
the arrest has been made without a warrant, the official
arrest, incident or similar report, provided if a judicial
authority has ordered any such affidavit or report sealed
from public inspection or disclosure, in whole or in part,
the portion of the affidavit or report that has not been
sealed, if applicable, as well as a report seiting forth a
summary of the circumstances that led to the arrest of
the person in a manner that does not violate such order.
"Record of the arrest” does not include any record of
arrest of a juvenile, a record erased pursuant to chapter
961a or any investigative file of a law enforcement
agency compiled in connection with the investigation of
a crime resuiting in an arrest.

(b) Notwithstanding any provision of the general
statutes, and except as otherwise provided in this
section, any record of the arrest of any person shall be a
public record from the time of such arrest and shall be
disclosed in accordance with the provisions of section 1-
212 and subsection (a) of section 1-210. No law
enforcement agency shall redact any record of the arrest
of any person, except for (1) the identity of witnesses,
(2) the name, address or other identifying information of
any victim of sexual assault under section 53a-70, 53a-
70a, 53a-71, 53a-72a, 53a-72b or 53a-73a, voyeurism
under section 53a-189a, injury or risk of injury, or
impairing of morals under section 53-21 or family
violence, as defined in section 46b-38a, or of an attempt
thereof, (3) specific information about the commission
of a crime, the disclosure of which the law enforcement
agency reasonably believes may prejudice a pending
prosecution or a prospective law enforcement action, or
(4) any information that a judicial authority has ordered
to be sealed from public inspection or disclosure. Any
personal possessions or effects found on a person at the
time of such person's arrest shall not be disclosed unless
such possessions or effects are relevant to the crime for
which such person was arrested.

(¢) In addition, any other public record of a law
enforcement agency that documents or depicts the arrest
or custody of a person during the period in which the
prosecution of such person is pending shall be disclosed
in accordance with the provisions of subsection (a) of
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section 1-210 and section 1-212, unless such record is
subject to any applicable exemption from disclosure
contained in any provision of the general statutes.

(d) Any law enforcement agency receiving a request for
a record described in subsection {(¢) of this section shall
promptly provide written notice of such request to the
office of the state's attorney for the appropriate judicial
district where the arrest occurred. The state's attorney
for such district shall be afforded the opportunity to
intervene in any proceeding before the Freedom of
Information Commission concerning such request.

(€) The provisions of this section shall only be
applicable to any record described in this section during
the period in which a prosecution is pending against the
person who is the subject of such record....

12. Section 1-215, G.S., exclusively governs law enforcement agencies’ disclosure
obligations under the FOI Act while a criminal prosecution is pending. In Commissioner of
Public Safety v. Freedom of Information Commission, et al., 312 Conn. 513 (July 13, 2014)
(“Public Safety™), the Supreme Court interpreted §1-215, G.S., and ruled that during the
pendency of a criminal prosecution, a law enforcement agency must disclose no more than
basic police blotter information and one other piece of information, designated by the law
enforcement agency: either a press release, the arrest or incident report, or other similar report
of the arrest of a person. In response to Public Safety, the General Assembly enacted Public
Act 15-164, An Act Concerning the Disclosure of Arrest Records During a Pending
Prosecution under the Freedom of Information Act, which amended §1-215, G.S., by
increasing law enforcement agencies’ disclosure obligations under §1-215, G.S.

13. Tt is found that some of the records requested in paragraph 2, above, and
referenced in footnote 2, above, relate to the arrest of the complainant on July 22, 2023, and
that, at the time of the request, the criminal prosecution concerning the arrest was still
pending. Accordingly, while the charges were pending, the respondents were only required to
disclose to the complainant the “record of arrest,” within the meaning of §1-215(a), G.S., and
“any other public record. . .that documents or depicts the arrest or custody” of the complainant
within the meaning of §1-215(c), G.S.

14. Tt is found that, after receiving the request set forth in paragraph 2, above, and the
requests referenced in footnote 2, above, the respondents began processing the complainant’s
requests with regard to those portions of the records that either comprised “the record of the
arrest” within the meaning of §1-215(a), G.S., or that “documented or depicted” the
underlying arrest and the complainant’s custody in connection with Case #23-20944, within
the meaning of §1-215(c), G.S.

15. Specifically, it is found that, very shortly after receiving the complainant’s
requests, the respondents provided the complainant with the arrest report and booking sheet in
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connection with Case #23-20944. It is further found that, by email dated November 16, 2023,
the respondents notified the complainant that a thumb drive containing eleven BWC videos
depicting his arrest and booking, as well as a compact disc (“CD™) containing 911 calls
related to the underlying case, were ready for him. In addition, it is found that, on this same
date, the respondents informed the complainant that multiple other records, including
additional BWC videos, which were responsive to his other requests, were also available for
him. It is found that, on December 28, 2023, the complainant retrieved such records from the
respondents.

16. 1t is found that, on December 5, 2023, the charges pending against the
complainant in connection with Case #23-20944 were nolled.

17. 1t is found that, by email dated December 28, 2023, the respondents informed the
complainant that they were actively processing the outstanding portions of his requests, and
that he would be notified as soon as such records were ready to be retrieved.

18. It is found that, by email dated January 4, 2024, the respondents informed the
complainant that the following records were available for him: one thumb drive containing
the all-day footage involving the officers identified in paragraph 2, above, a two-page
computer-aided-dispatch report, a four-page incident report, a one-page consent to search
form, a two-page arrest report, a two-page arrest booking sheet, and one thumb drive
containing 18 BWC videos and one surveillance video. It is further found that the
respondents informed the complainant that the cost for the two thumb drives and 11 pages of
records would be $35.50 (2 thumb drives at $15.00 and 11 pages of records at $.50 per page).

19. It is further found that, by email dated January 18, 2024, the respondents notified
the complainant that there were two additional thumb drives available for him, which
contained a total of 36 BWC videos and 5 dash camera videos, and that the cost would be
$30.00 ($15.00 for each thumb drive). It is further found that, as of January 18, 2024, all
records responsive to the requests set forth in paragraph 2, above, and in footnote 2, above,
were available to the complainant, except for the twelve BWC videos that were created
between 12:00 pm on July 22, 2023, and 12:00 am on July 23, 2023, which did not concern
the complainant or his arrest.

20. It is further found that, at the time of the reopened contested case hearing, the
complainant had not retrieved any of the records described in paragraphs 18 or 19, above.

21. Regarding the remaining twelve BWC videos, the respondents contended that five
of the videos were not part of the “record of arrest” within the meaning of §1-215(a), G.S,,
and as such were not subject to disclosure at the time of the request; that five of the videos
concern the arrest of juveniles and therefore were exempt pursuant to §1-210(b)(3)(I), G.S.;
and that two of the videos contain uncorroborated allegations and therefore were exempt
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pursuant to §1-210(b)(3)(H), G.8.*

22. The respondents submitted the twelve BWC videos to the Commission for in
camera in inspection. Such records shall be referred to as [C-2023-0434-1 through 1C-2023-
0434-12.

23. With regard to the claim that five BWC videos were not subject to disclosure
pursuant to §1-215(a), G.S., based upon the evidence presented by the respondents, it is found
that 1C-2023-0434-3 through 1C-2023-0434-7 concern the arrests of individuals other than the
complainant. It is further found that at the time of the request set forth in paragraph 2, above,
and at the time of the hearings in this matter, the arrests of such individuals were subject to
pending criminal prosecutions. After careful in camera inspection, it is further found that IC-
2023-0434-3 through 1C-2023-0434-7 do not comprise the “record of arrest” of such
individuals within the meaning of §1-215(a), G.S., and that such records do not “document or
depict the arrest or custody” of such individuals within the meaning of §1-215(c), G.S.

24. 1t is therefore concluded that IC-2023-0434-3 through 1C-2023-0434-7 were not
subject to disclosure at the time of the request.

25. Section 1-210(b)(3), G.S., provides, in relevant part, that nothing in the FOI Act
shall require the disclosure of:

[r]ecords of law enforcement agencies not otherwise
available to the public which records were compiled in
connection with the detection or investigation of a crime, if
the disclosure of said records would not be in the public
interest because it would result in the disclosure of ...(F)
arrest records of a juvenile, which shall also include any
investigatory files, concerning the arrest of a juvenile,
compiled for law enforcement purposes, [and]...(H)
uncorroborated allegations subject to destruction pursuant
to section 1-216.

26. Section 1-216, G.S., which section is read in conjunction with §1-210(b)(3 }(H),
G.S., provides as follows:

[e]xcept for records the retention of which is otherwise
controlled by law or regulation, records of law enforcement
agencies consisting of uncorroborated allegations that an
individual has engaged in criminal activity shall be
reviewed by the law enforcement agency one year after the
creation of such records. If the existence of the alleged
criminal activity cannot be corroborated within ninety days

4 The Commission notes that the complainant initially informed the hearing officer during the first
contested case hearing that he did not want copies of the twelve videos claimed exempt from
disclosure, but later changed his mind and indicated that he did want the videos.
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of the commencement of such review, the law enforcement
agency shall destroy such records.

27. Upon careful in camera inspection, it is found that 1C-2023-0434-1 and 1C-2023-
0434-2, and 1C-2023-0434-8 through 1C-2023-0434-12 are records of a law enforcement
agency, not otherwise available to the public, which records were compiled in connection
with the detection or investigation of crime.

28. With regard to the claim of exemption pursuant to §1-210(b)(3)(F), G.S., it is
found that 1C-2023-0434-8 through 1C-2023-0434-12 depict the arrest of juveniles and that
such records were compiled for law enforcement purposes within the meaning of the statute.

29. It is concluded that the disclosure of such records would result in the disclosure of
records of juvenile, within the meaning of §1-210(b)(3)(F), G.S. It is therefore concluded that
such in camera records are permissively exempt from disclosure pursuant to the provisions of
§1-210(Y3)(F), G.S.

30. With regard to the claim of exemption pursuant to §§1-210(b)(3)(H) and 1-216,
G.S., in Docket #FIC 94-291, Rachel] Gottlieb and The Hartford Courant v. State of
Connecticut, Department of Public Safety, Division of State Police (May 24, 1993),
(hereinafter “Gottlieb™), the Commission determined that Black's Law Dictionary, Sixth
Edition (1990), defines "corroborate" as "to strengthen, to add weight or credibility to a thing
by additional and confirming facts or evidence." In addition, the Commission determined that
Rallentines Law Dictionary, Third Edition (1969) defines corroborate as "to state facts
tending to produce confidence in the truth of a statement made by another," and that Funk &
Wagnall New Standard Dictionary of the English Language (1946) defines corroborate as "to
give increased support to; make more sure or evident."

31. In Gottlieb, the Commission found that “the reports contain similar accounts
telayed to the interviewees concerning allegations under investigation.” The Commission
went on to find that “the requested reports contain allegations which were corroborated.”

32. After careful in camera inspection of [C-2023-0434-1 and 1C-2023-0434-2, it is
found that there are no similar accounts of the underlying events like those determined to exist
in Gottlieb, nor is there any evidence that tends to strengthen, add weight, or support the
allegations contained in the in camera records.

33. It is concluded that the disclosure of IC-2023-0434-1 and 1C-2023-0434-2 would
result in the disclosure of uncorroborated allegations subject to destruction within the
meaning of §§1-210(b)(3)(H) and 1-216, G.S. It is further concluded the in cameral records
are permissively exempt from disclosure pursuant to the provisions of §§1-210(b)(3)(H) and
1-216, G.S.

34. Accordingly, it is concluded that the respondents did not violate the disclosure
provisions of §§1-210(a) or 1-212(a), G.S., when they declined to disclose the in camera
records referenced in paragraph 21, above, to the complainant.
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35. Finally, with regard to whether the respondents have acted promptly in responding
to the instant request, this Commission has previously opined that the word "promptly" in §1-
210, G.S., means "quickly and without undue delay, taking into account all of the factors
presented by a particular request . . . {including} the volume of records requested; the amount
of personnel time necessary to comply with the request; the time by which the requester needs
the information contained in the records; the time constraints under which the agency must
complete its other work; the importance of the records to the requester, if ascertainable; and
the importance to the public of completing the other agency business without foss of the
personnel time involved in complying with the request." See FOI Commission Advisory
Opinion #51 (Jan. 11, 1982). The Commission also recommended in Advisory Opinion #51
that, if immediate compliance is not possible, the agency should explain the circumstances to
the requester.

36. It is found the complainant submitted three requests to the respondents in July
2023. Tt is further found that, at the time the respondents received the complainant’s requests,
89 other FOI requests were pending with the respondents. Because portions of the
complainant’s requests sought records that comprised the complainant’s “record of arrest”
within the meaning of §1-215(a), G.S., and records that “documented or depicted the arrest or
custody” of the complainant, within the meaning of §1-215(c), G.S., it is found that the
respondents expedited the processing of such portions of the complainant’s requests and, in
fact, processed such portions before the 89 requests that had received prior to the
complainant's requests. It is found that 64 BWC videos had to be reviewed in order to fulfill
the request set forth in paragraph 2, above, and the two requests referenced in footnote 2,
above. In this regard, it is found that it took two detectives over 100 hours to review and
prepare the requested videos. It is further found that, once the complainant’s criminal charges
were nolled, the respondents re-reviewed many of the BWC videos in order to provide the
complainant with some of the requested records for a second time with additional content
unredacted. It is further found that other employees, including a paralegal and counsel
herself, worked additional hours reviewing and preparing the hardcopy records. What is most
concerning to the Commission in this case, however, is that after the respondents spent over
100 hours processing the requested BWC videos and informed the complainant that such
records were ready for him, he did not retrieve the records from the respondents.

37. Itis concluded that the respondents did not violate the promptness provisions of
§§1-210(a) and 1-212(a), G.S., as alleged by the complainant.

The following order by the Commission is hereby recommended on the basis of the
record concerning the above-captioned complaint:

I. The complaint is dismissed.
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Approved by Order of the Freedom of Information Commission at its regular meeting
of July 10, 2024.

Acting Clerk of the Commission
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PURSUANT TO SECTION 4-180(c), G.S., THE FOLLOWING ARE THE NAMES OF
EACH PARTY AND THE MOST RECENT MAILING ADDRESS, PROVIDED TO THE
FREEDOM OF INFORMATION COMMISSION, OF THE PARTIES OR THEIR
AUTHORIZED REPRESENTATIVE.

THE PARTIES TO THIS CONTESTED CASE ARE:

JONATHAN FIGUEROA, 40 Chestnut Street, Apt 206, New Britain, CT 06051
CHIEF, POLICE DEPARTMENT, CITY OF NEW BRITAIN; POLICE
DEPARTMENT, CITY OF NEW BRITAIN; AND CITY OF NEW BRITAIN, c/o

Attorney Mary C. Pokorski, City of New Britain, Office of Corporation Counsel, 27 West
Main Street, New Britain, CT 06051

Acting Clerk of the Commission

FIC 2023-0434/FD/IMM/July 10, 2024



