FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT

In the Matter of a Complaint by FINAL DECISION
Russell Peeler,
Complainant
against Docket #FIC 2021-0475

Rebeca Garcia, Chief, Police Department,
City of Bridgeport; Police Department, City
of Bridgeport; and City of Bridgeport,

Respondents August 10, 2022

The above-captioned matter was heard as a contested case on May 6, 2022, and July 13,
2022, at which times the complainant and the respondents appeared and presented testimony,
exhibits and argument on the complaint. Due to the COVID-19 pandemic and the state’s
response to it, the hearings were conducted through the use of electronic equipment (remotely)
pursuant to §149 of Public Act 21-2 (Special Session), as amended by §1 of Public Act 22-3. At
the time of the request and hearing in this matter, the complainant was incarcerated at a facility
of the Connecticut Department of Correction.

After consideration of the entire record, the following facts are found and conclusions of
law are reached:

1. The respondents are public agencies within the meaning of §1-200(1), G.S.

2. It is found that, by letter filed on August 19, 2021, the complainant appealed to the
Commission, alleging that the respondents violated the Freedom of Information {“FOI”) Act by
failing to comply with the Commission’s order in Docket #FIC 2020-0068, Russell Peeler v.
Chief, Police Department, City of Bridgeport: Police Department, City of Bridgeport: and City of
Bridgeport (“Peeler I7).

3. The Commission takes administrative notice of the record and Final Decision in
Peeler I.

4. In Peeler I, this Commission concluded that the respondents violated the FOI Act and
ordered the respondents to provide a complete copy of a particular criminal case file, free of
charge, to the complainant at his correctional facility within seven (7) days of the date of the
Final Decision.

5. It is found that the Final Decision in Peeler I was dated March 10, 2021,




Docket #FIC 2021-0475 Page 2

6. It is found that, on or about March 17, 2021, the respondents provided a copy of a
portion of the requested records, some of which were redacted, to the complainant at his
correctional facility.

7. 1t is found that, on or about March 31, 2021, the respondents provided additional
responsive records to the complainant. It is also found that the respondents withheld
approximately 244 pages from the records provided to the complainant.'

8. It is found that, even as of the date of the July 13, 2022 hearing in this matter, the
respondents still had not provided all responsive records to the complainant. The Commission
notes that at the time of the July 13, 2022 hearing in this matter, it had been over two years and
seven months since the complainant’s original December 9, 2019 request in Peeler 1, and it had

been over a year and four months since this Commission issued its Final Decision and order in
Peeler 1.2

9. Based upon the foregoing, it is concluded that the respondents failed to comply with
the Commission’s order in Peeler .

10. Section 1-206(b)2), G.S., provides, in relevant part:

upon a finding that denial of any right created by the
Freedom of Information Act was without reasonable
grounds and after the custodian or other official directly
responsible for the denial has been given an opportunity to
be heard at the hearing conducted in accordance with
sections 4-176e to 4-184, inclusive, the commission may,
in its discretion, impose against the custodian or other
official a civil penalty of not less than twenty dollars nor
more than one thousand dollars.

11. Itis found that the respondents’ failure to fully comply with the complainant’s
December 9, 2019 records request is an ongoing denial and violation of the complainant’s right
to promptly receive a complete copy of the public records he requested in Peeler I. It is also
found that the respondent chief of police is the official directly responsible for such ongoing
denial and violation.

12. In Peeler I, the Commission noted the foliowing:

{a]lithough the respondents blamed the pandemic for the
delay in providing the requested records to the
complainant, the facts of this case, as set forth above,
demonstrate that the delay was caused primarily by the

!in a letter to the complainant, the respondents claimed those records were exempt from disclosure pursuant to
§§29-1641, 1-210(b)3NC), 1-210(b)( 1), and 1-210(b}3XE), G.S.
2 The Commission notes that all potentially responsive records are contained within two banker’s boxes.
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respondents’ failure to maintain their public records in an
indexed, organized, and orderly fashion. The request at
issue was received by the respondents on December 13,
2019, some three months prior to the shut-down caused by
the pandemic. Had the respondents maintained the public
records in their custody in an indexed, organized, and
orderly fashion, such records presumably could have been
located quickly during the initial search conducted by Sgt.
Nikola and her staff, and provided to the complainant prior
to the shut-down. As the Commission previously opined:
“The fact that the respondents’ method of filing and/or
maintaining public records apparently lacked organization
at the time of the request at issue, does not excuse undue
delay in locating such records, and is not a defense to the
claim that the records were not provided promptly.” See
Lowthert v. Superintendent of Schools, Wilton Public
Schools; and Wilton Public Schools, Docket #F1C 2014-
148 (January 30, 2015).

Additionally, it is found that the respondents did not
prioritize the request at issue once the requested records
were located, and that such failure also contributed to the
delay. The Commission is mindful that staff at state and
local government agencies are continuing to work mostly
or entirely from home, which can present challenges to
agency operations, including responding to records
requests. However, the Commission is concerned, given
the length of time between the date of the request in this
case and the date the requested records were located, that
the respondents did not act quickly to review the records
and send even a portion of them, on a rolling basis, to the
complainant.

13. The July 13, 2022 hearing in this matter was convened for the purpose of providing
the respondent chief of police the opportunity to be heard regarding consideration of the
imposition of a civil penalty. The Commission notes that the respondent chief of police did not
personally appear at the hearing. Instead, counsel for the respondents argued, as they did in
Peeler I, that they only have one attorney who deals with all FOI requests and complaints, in
addition to her other duties, and that the COVID-19 pandemic played a role in delaying their
response.

14. While this Commission is sympathetic to the workload of the respondents’ attorney,
it is the respondents’ duty to provide public records promptly, upon request. As the court
recognized in Commissioner of Department of Emergency Services and Public Protection v,
Freedom of Information Commission, HHB-CV-18-6047741, 2020 WL 5540637, *6 (Conn.
Super. Ct. July 2, 2020) (Cordani, J.), a public agency should consider its obligations under the
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FOI Act as a “primary duty” of that agency, “on par with the [agency’s] other significant duties,
or said another way, that the agency’s FOIA duty is not a second class duty.”

15. The Commission notes that it previously has expressed concern about the
respondents’ failure to promptly provide responsive records in other cases. The Commission
cautioned the respondents that failure to promptly provide requested records in future cases may
result in the imposition of a civil penalty. See Lonnie Owen v. Rebecca Garcia, Chigf, Police
Department, City of Bridgeport, et al., Docket #FI1C 2021-0402 (July 14, 2022); Ethan Book v.
City of Bridgeport, et al., Docket #FIC 2020-0647 (Mar. 9, 2022); Timothy Leonard v. City of
Bridgeport, et al., Docket #FIC 2020-0446 (Mar. 9, 2022); Marlando Daley v. Police
Department, City of Bridgeport, et al., Docket #F1C 2020-0270 (Mar. 9, 2022); Jacob Carattini v.
Police Department, City of Brideenort, et al., Docket #FIC 2019-0636 (Mar. 23, 2022).

16. It is found that the reasons given by the respondents, as described in paragraph 13,
above, for the ongoing denial and violation of the complainant’s right under the FOI Act to
receive public records promptly, do not constitute “reasonable grounds” for such ongoing denial
and violation. It is therefore found that such ongoing denial and violation was without
reasonable grounds.

17. The Commission notes that §1-240(b), G.S., provides:

[a]ny member of any public agency who fails to comply
with an order of the Freedom of Information Commission
shall be guilty of a class B misdemeanor and each
occurrence of failure to comply with such order shall
constitute a separate offense.

18. The Commission, in its discretion, declines to refer the respondents’ failure to
comply with its order to the state’s attorney for criminal prosecution. However, the respondents
are hereby notified that failure to comply with an order of this Commission in the future may
result in such referral.

The following order by the Commission is hereby recommended on the basis of the
record concerning the above-captioned complaint:

1. Within seven (7) days of the date of the Notice of Final Decision in this matter, the
respondents shall provide to the complainant at his correctional facility a complete and
unredacted copy of all records responsive to the request, described in paragraph 2 of Peeler I,
free of charge.

2. The Commission is deeply concerned with the respondents’ failure to review the
records at issue prior to the contested case hearing, failure to present evidence with respect to
any claimed exemptions, and failure to comply with its order in Peeler 1. However, due to the
nature of some of the information that may be contained in the records at issue, and
notwithstanding paragraph 1 of the Order, above, the Commission declines to order disclosure of
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the identity of witnesses under §1-210(b)(3)(A), G.S., and signed witness statements under §1-
210(b)(3)(C), G.S.

3. The respondent Chief Rebeca Garcia shall remit to the Commission, within thirty
days of the date of the Notice of Final Decision in this matter, a civil penalty in the amount of
seven hundred and fifty dollars ($750.00).

4. Henceforth, the respondents shall strictly comply with the disclosure provisions in
§81-210(a) and 1-212(a), G.S.

Approved by Order of the Freedom of Information Commission at its regular meeting
of August 10, 2022.

Ottt (M/M/(%

Cynthla A. Cannata
Acting Clerk of the Commission




Docket #FIC 2021-0475 Page 6

PURSUANT TO SECTION 4-180(c), G.S., THE FOLLOWING ARE THE NAMES OF EACH
PARTY AND THE MOST RECENT MAILING ADDRESS, PROVIDED TO THE FREEDOM
OF INFORMATION COMMISSION, OF THE PARTIES OR THEIR AUTHORIZED
REPRESENTATIVE.

THE PARTIES TO THIS CONTESTED CASE ARE:

RUSSELL PEELER, #254490, MacDougall-Walker CI, 1153 East Street South, Suffield,
CT 06080

REBECA GARCIA, CHIEF, POLICE DEPARTMENT, CITY OF BRIDGEPORT;
POLICE DEPARTMENT, CITY OF BRIDGEPORT; AND CITY OF BRIDGEPORT,
c/o Attorney Dina A. Scalo, Office of the City Attorney, 999 Broad Street, 2nd Floor,
Bridgeport, CT 06604 and Attorney Michael C. Jankovsky, City of Bridgeport, Office of the
City Attorney, 999 Broad Street, Bridgeport, CT 06604

CLulu Y% /M.é?jf/

Cynthia A. Cannata
Acting Clerk of the Commission

FIC 2021-0475/FD/CAC/8/10/2022



