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2.3  National Flood Insurance Program

2.3.1 Flood Disaster Protection

The Flood Disaster Protection Act of 1973 (Pl 93-234, 87 Stat. 975) denies Federal financial
assistance to flood prone communities that fail to qualify for flood insurance.  Formula grants to
states are excluded from the definition of financial assistance.  The definition of construction in the
Act does not include highway construction; therefore, Federal aid for highways is not affected by
the Act.  The Act does require communities to adopt certain land use controls in order to qualify for
flood insurance.  These land use requirements could impose restrictions on the construction of
highways in floodplains and floodways in communities which have qualified for flood insurance.  A
floodway, as used here and as used in connection with the National Flood Insurance Program, is that
portion of the floodplain required to pass a flood that has a 1-percent chance of occurring in any
1-year period without cumulatively increasing the water surface elevation more than 0.3 m (1 ft.).

2.3.2 Flood Insurance

The National Flood Insurance Act of 1968, as amended, (42 U.S.C. 4001-4127) requires that
communities adopt adequate land use and control measures to qualify for insurance.  Federal criteria
promulgated to implement this provision contain the following requirements which can affect
certain highways.

• In riverine situations, when the Administrator of the Federal Insurance Administration has
identified the flood prone area, the community must require that, until a floodway has been
designated, no use, including land fill, be permitted within the floodplain area having special
flood hazards for which base flood elevations have been provided, unless it is demonstrated
that the cumulative effect of the proposed use, when combined with all other existing and
reasonably anticipated uses of a similar nature, will not increase the water surface elevation of
the 100-year flood more than 0.3 m (1 ft.) at any point within the community.

• After the floodplain area having special flood hazards has been identified and the water surface
elevation for the 100-year flood and floodway data have been provided, the community must
designate a floodway which will convey the 100-year flood without increasing the water
surface elevation of the flood more than 0.3 m (1 ft.) at any point and prohibit, within the
designated floodway, fill, encroachments and new construction and substantial improvements
of existing structures which would result in any increase in flood heights within the
community during the occurrence of the 100-year flood discharge.

• The participating cities and/or towns agree to regulate new development in the designated
floodplain and floodway through regulations adopted in a floodplain ordinance.  The
ordinance requires that development in the designated floodplain be consistent with the intent,
standards and criteria set by the National Flood Insurance Program.

2.3.3 Local Community

The local community with land use jurisdiction, whether it is a city, county, or state, has the
responsibility for enforcing National Flood Insurance Program (NFIP) regulations in that
community if the community is participating in the NFIP.  Consistency with NFIP standards is a
requirement for Federal-aid highway actions involving regulatory floodways.  The community, by
necessity, is the one who must submit proposals to the Federal Emergency Management Agency



2.3-2                                                                                                                                    Legal Aspects

ConnDOT Drainage Manual October 2000

(FEMA) for amendments to NFIP ordinances and maps in that community.  The highway agency
should deal directly with the community and, through them, deal with FEMA.  Determination of the
status of a community's participation in the NFIP and review of applicable NFIP maps and
ordinances are, therefore, essential first steps in conducting location hydraulic studies and
preparing environmental documents.

2.3.4 NFIP Maps

Where NFIP maps are available, their use is mandatory in determining whether a highway
location alternative will include an encroachment on the base floodplain.  Three types of NFIP maps
are published:

• Flood Hazard Boundary Map (FHBM).  The FHBM is generally not based on a detailed
hydraulic study and, therefore, the floodplain boundaries shown are approximate.

• Flood Boundary and Floodway Map (FBFM)  The FBFM, is generally derived from a detailed
hydraulic study and should provide reasonably accurate information.  The hydraulic data from
which the FBFM was derived are available through the regional office of FEMA. This is
normally in the form of computer input data records for calculating water surface profiles.

• Flood Insurance Rate Map (FIRM).  The FIRM is generally produced at the same time as the
FBFM using the same hydraulic model and has appropriate rate zones and base flood
elevations added.

Communities may or may not have published one or more of the above maps depending on their
level of participation in the NFIP.  Information on community participation in the NFIP is provided
in the "National Flood Insurance Program Community Status Book" which is published
semiannually for each state.

2.3.5 Coordination With FEMA

Early in the design stage, coordination should be established with FEMA through the
ConnDEP in situations where administrative determinations are needed involving a regulatory
floodway or where flood risks in NFIP communities are significantly impacted.  The
circumstances which would ordinarily require coordination with FEMA include the following.

• When a proposed crossing encroaches on a regulatory floodway and, would require an
amendment to the floodway map.

• When a proposed crossing encroaches on a floodplain where a detailed study has been
performed but no floodway designated and the maximum 1-ft (0.3-m) increase in the base
flood elevation would be exceeded.

• When a local community is participating in the emergency program and base FEMA flood
elevation in the vicinity of insurable buildings is increased by more than 1 ft (0.3 m).  Where
insurable buildings are not affected, it is sufficient to notify FEMA of changes to base flood
elevations as a result of highway construction.

The draft Environmental Impact Statement or Environmental Assessment (EIS/EA) should
indicate the NFIP status of affected communities, the encroachments anticipated and the need for
floodway or floodplain ordinance amendments. Coordination means furnishing to FEMA the draft
EIS/EA and, upon selection of an alternative, furnishing to FEMA, through the community, a
preliminary site plan and water surface elevation information and technical data in support of a
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floodway revision request.  If a determination by FEMA would influence the selection of an
alternative, a commitment from FEMA should be obtained prior to the final environmental impact
statement (FEIS) or a finding of no significant impact (FONSI).  Otherwise this later coordination
may be postponed until the design phase.

For projects that will be processed with a categorical exclusion, coordination may be carried out
during design. However, the outcome of the coordination at this time could change the class of
environmental processing.

2.3.6 Consistency With Floodways

In many situations it is possible to design and construct highways in a cost-effective manner
such that their components are excluded from the floodway.  This is the simplest way to be
consistent with the standards and should be the initial alternative evaluated.  If a project element
encroaches on the floodway, but the hydraulic model can demonstrate no increase in the water
surface elevations, the project may normally be considered as being consistent with the standards.

2.3.7 Revisions Of Floodway

Where it is not cost-effective to design a highway crossing to avoid encroachment on an
established floodway, a second alternative would be a modification of the floodway itself.  Often,
the community will be willing to accept an alternative floodway configuration to accommodate a
proposed crossing provided NFIP limitations on increases in the base flood elevation are not
exceeded.  This approach is useful where the highway crossing does not cause more than a 1-ft
(0.3-m) rise in the base flood elevation.  In some cases, it may be possible to enlarge the floodway
or otherwise increase conveyance in the floodway above and below the crossing in order to allow
greater encroachment.  Such planning is best accomplished when the floodway is first established.
However, where the community is willing to amend an established floodway to support this option,
the floodway may be revised.  It should be noted that floodway revision is a lengthy process and
should be avoided when possible.

The responsibility for demonstrating that an alternative floodway configuration meets NFIP
requirements rests with the community.  However, this responsibility may be borne by the agency
proposing to construct the highway crossing.  Floodway revisions must be based on the hydraulic
model which was used to develop the currently effective floodway but updated to reflect existing
encroachment conditions.  This will allow determination of the increase in the base flood elevation
that has been caused by encroachments since the original floodway was established.  Alternate
floodway configurations may then be analyzed.  Increases in base flood elevations are referenced to
the profile obtained for existing conditions when the floodway was first established.

2.3.8 Data For Revisions

The ConnDEP Inland Water Resources Division should be consulted regarding the data required
for a floodway revision.  The following references should also be reviewed.

• Revisions to National Flood Insurance Program Maps.  Application/Certification Forms and
Instructions of Conditional Letters of Map Revision, Letter of Map Revision and Physical
Map Revisions (FEMA Form 81-89 series, Oct. 1994).

• Appeals, revisions and amendments to Flood Insurance Maps.  A Guide for Community
Officials (FIA-12, Jan. 1990)
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2.3.9 Allowable Floodway Encroachment

When it would be demonstrably inappropriate to design a highway crossing to avoid
encroachment on the floodway and where the floodway cannot be modified such that the structure
could be excluded, FEMA will approve an alternate floodway with backwater in excess of the 1-ft
(0.3-m) maximum only when the following conditions have been met.

• A location hydraulic study has been performed in accordance with Federal-Aid Highway
Program Manual (FHPM) 6-7-3-2, FHWA, "Location and Hydraulic Design of
Encroachments on Floodplains" (23 CFR 650, Subpart A) and FHWA finds the encroachment
is the only practicable alternative.

• The constructing agency has made appropriate arrangements with affected property owners
and the community to obtain flooding easements or otherwise compensate them for future
flood losses due to the effects of backwater greater than 1 ft (0.3 m).

• The constructing agency has made appropriate arrangements to assure that the National Flood
Insurance Program and Flood Insurance Fund will not incur any liability for additional future
flood losses to existing structures which are insured under the Program and grandfathered in
under the risk status existing prior to the construction of the structure.

• Prior to initiating construction, the constructing agency provides FEMA with revised flood
profiles, floodway and floodplain mapping and background technical data necessary for
FEMA to issue revised Flood Insurance Rate Maps and Flood Boundary and Floodway Maps
for the affected area, upon completion of the structure.

A floodway revision requires a considerable amount of time to accomplish.  It starts with
preliminary approval, prior to advertising a project for construction and concludes with
reanalyzing the hydraulics using a survey of the constructed facility.  This procedure is not
recommended except for unusual encroachment circumstances and then, only with prior approval
of the Hydraulics and Drainage Section.

Highway Encroachment on Unidentified Floodplains

Encroachments which are outside of NFIP communities or NFIP identified flood hazard areas
should be designed in accordance with FHPM 6-7-3-2 of the Federal Highway Administration.


