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STREET, LLC, AND HILL STREET-72, LLC, IN SUPPORT OF PETITION
FOR DECLARATORY RULING
REGARDING CONN. GEN. STAT. § 8-30g
MORATORIUM PROCEDURE AND REQUIREMENTS

By a revised Notice and Order dated November 224 2the Department of Housing and
Commissioner Seila Mosquera-Bruno have agreedsteia declaratory ruling on two questions,
more fully stated in the Order itself, Exhibit Atached, but summarized as (1) whether applying
for a four-year moratorium from § 8-30g requires #pplicant municipality to provide evidence,
for the residential units claimed for Housing Uadquivalent (“‘HUE”) points, of ongoing
compliance with applicable affordability requirenteand limits; and (2) whether a municipality
is exempted from deducting HUE points for affora@abhits that were demolished to make way
for construction of the units now claimed for maraim points by showing that the demolished
units, if rebuilt today and subjected to currei®-380g affordability standards, would not qualify

as affordable dwelling units.
This Brief contains the answers and responsdsegbétitioners to these questions.

As the Department is aware, the petitioners arnéiestvhose 8§ 8-30g applications were

denied by the New Canaan Planning and Zoning Cosimmisn 2023, which denials have been
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appealed to and are pending in Superior Court.ughahese applications and appeals are
ostensibly grandfathered from the moratorium grédubbeNew Canaan in August 2024, the
appeals are not over, and thus the petitioners aaudbstantial interest in the Department’s

response to these declaratory ruling issues.

Although the Petition and this Brief focus primgmn New Canaan’s June 2024
application and the Department’s August 2024 apgrdkie questions raised here are, of course,
applicable to all moratorium applications. In tregard, this Brief also discusses, as further
examples, the recently-approved moratoria in Watdrénd Orange, and an application by

Fairfield that, as of the date of this Brief, idla¢ municipal review and comment stage.

In July 2024, in response to New Canaan’s June 2®dded moratorium application,
the petitioners here filed a detailed comment agking, in the specific New Canaan context, the
two issues to be addressed here. That commentieeg/dirst, that New Canaan’s application
did not contain evidence of ongoing compliance witfordability requirements, especially
maximum household income and rent requirementscasred by General Statutes 8§ 8-30g and
its Regulations, and by 8§ 8-30h. The petitiongedied out errors, omissions, and
inconsistencies between New Canaan’s applicatidrittf@ applicable Affordability Plans,
financing requirements, and website informationwidillport and Canaan Parish as to which
units are subject to which affordability rules, amdether each development has complied. The
petitioners on July 8, 2024 requested the Departtoecompel the Town, the New Canaan
Housing Authority, and Westmount Management (theTe affordability Administrator) to
produce proof of past and current compliance wibrdability rules at both redevelopments
before the Department evaluated the moratoriumtpaiaims. (Because Millport Phase Il only

opened in 2017, and Canaan Parish Phase | in #ti21yas not an onerous request.) It is our

1 As the Petition and Order reflect, the petitiorfesse requested that the Department invalidate
the August 2024 New Canaan moratorium if it ansveéirger declaratory ruling in a manner
contrary to its moratorium approval. The moratoristatute and regulations specifically provide
for such a challenge. In its Order, the Departrhastreserved this request for evaluation after
its March 2025 ruling.
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understanding that the Department did not regiesirtformation, even though the moratorium

regulations authorize it to do so. The Town did valtinteer the information. See Exhibit B.

As to the statutorily-required deduction of poifds affordable units that were
demolished to enable the redevelopment of Millpoxd Canaan Parish, New Canaan’s
application asserted, without any statutory or l&tguy basis, that it is exempt from the point
deduction statute because the units demolisheddwaailhave qualified for moratorium points
under current 8§ 8-30g criteria if constructed todslye pointed out that this is not what the
statute provides, and the Town’s position is ilk@diand indefensible. The Department agreed
with the Town, without explaining its statutoryenpretation or responding to our comment and

other similar ones received.
The § 8-30g Moratorium Process

Section 8-30g was adopted in 1989, Public Act 89;&ffective July 1, 1990. In 2000, in
Public Act 00-206, the General Assembly adopteditbeatorium process, under which the
Department grants a town “housing unit equivalgaihts when it issues certificates of
occupancy — not simply zoning approval — for uthist either qualify as "assisted housing”
(built with financial help from a government hougiprogram), or a "set aside development” in
which at least 30 percent of the residential unitsbe preserved for 40 years or more for low
and moderate income households. See General&&@-30g(l)(4)(A). It is important to note

that both Millport and Canaan Parish are assiste$ihg, not set-aside developments.

The moratorium rules were the recommendation ofil@89-2000 Second Blue Ribbon
Commission on Affordable Housing, of which both arglgned counsel were members. In
addition, in 2002, under contract to the Departnaéiiousing, the undersigned (Attorney
Hollister) drafted what became the moratorium ragjohs, codified at Conn. State Agency

Regs. § 8-30g-6.
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Section 8-30g is a remedial statute, adopted tistgg®perty owners and low and
moderate income households in overcoming exclusyor@ning regulations and onerous
application processing requirements that resudemmials of affordable housing proposals based
on insubstantial, unproven, and/or pretextual neas@s such, requirements for any exemption
from § 8-30g, such as a moratorium, must be strathstrued against the applicant

municipality. See e.gKkaufman v. Zoning Comm’232 Conn. 122, 139-40 (1995).
A Brief Chronology Of The Affordability Compliance Issue

As noted, the moratorium statute and regulationgwadopted in 2000 and 2002,
respectively. Since then, 19 towns have received@atorium, with six of these towns having

received two.

Prior to 2019, the information submitted in supprmoratorium applications, including
with respect to affordability compliance and poidé&sluctions, varied, and the Department
generally relied on and accepted summary statenfremisthe Town Attorney, Town Planner, or
some other town official that eligibility for theomts claimed had been “verified.” Moreover,
none of these applications was challenged by aogqsty owner in the municipality. In this
way, a practice was established of relying on etiss unsupported claims of compliance with
affordability and moratorium rules. Undoubtedlye tDepartment was also content to not

shoulder a substantial administrative burden oxewg applications for compliance.

The first challenge to a moratorium based on a td&dfordability compliance occurred
in Westport in 2019. While Summit Saugatuck LLCsvpaursuing a 180 unit 8§ 8-30g set-aside
development, Westport applied for and obtained eatooium. Summit uncovered Town files
showing that Westport had not been monitoring albility compliance prior to 2018, and had
started to do so only in anticipation of filing aratorium application in 2019. This effort
coincided with the Town’s opposition to Summit’srdpment application. In addition, even
though Summit’s zoning application, having beeadiln November 2018, several months
before the moratorium, was grandfathered, the piisgiremained that a court might remand
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the application to the Planning and Zoning Comnaissihich might then try to use the
moratorium to block the application. In 2021, tyears into the 2019 moratorium, Summit
settled all land use matters with Westport and dvétv its moratorium challenge. Westport’'s

moratorium continued, and expired in 2023.

The Westport application exposed the fact thatasgmtations of affordability
compliance were being made to the Department witbopporting evidence, and the
Department was continuing to accept points claimehevhen not documented. Since the
Westport matter, housing advocates have reguldely Eomments with the Department that the
moratorium statute and regulations require proafrafoing affordability compliance, and the
Department should not approve an application witlsoeh evidence. The New Canaan 2024

moratorium application and comments, and this ipetitare a continuation of, and the result of,

this issue.
An lllustrative Chronology Of Affordability Non-Com pliance In The New Canaan
Application
1. In May 2017, the Department granted New Candanrayear moratorium based

on HUE points awarded for Avalon at New Canaan3bkoolhouse Apartments; the New
Canaan Group home; the Mill Apartments; and twalieh 33) newly-constructed units at
Millport Apartments, 33 and 35 Millport Avenue. dthapplication was unopposed. That 2017

moratorium expired in May 2021.

2. In July 2022, New Canaan applied for a seconchtogum. Our office again
submitted extensive comments, on August 30, 20@Rtipg out that the revised application did
not contain evidence of ongoing annual affordapdibmpliance, and asserted an illegal basis for

not deducting points for the demolished units.

3. In October 2022, the Department denied the 2082 application. The denial,
however, stated that the demolished units “wouldhawe qualified for any housing unit

equivalent points” had they been built in 2022.
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4. In February 2024, the Town filed a revised maniatm application with the

Department.

5. Our office filed an extensive comment on ApriB24, addressing the
continuing failure to provide proof of ongoing collmpce with affordability requirements and

the illegal claim that no points needed to be destlifor demolished units.

6. In April 2024, our office, on behalf of our 8389 clients, filed a Freedom of
Information Act request with the Town and the HogsAuthority seeking documents that
would prove whether the Housing Authority and ifeability Administrator had been
complying with affordability requirements at Millpcand Canaan Parish. Over the following
eight weeks, the Housing Authority provided no doeuats proving compliance, and in fact
provided several contradictory responses, theraisyng a variety of substantial questions about
whether the Town even had such information, asé,ifwhy it had not provided it to the

Department.

7. In an April 26, 2024 email, New Canaan Town R&rSarah Carey confirmed
that “[The New Canaan Planning and Zoning Commigdias never received annual
compliance reports [Section 8-30h reports] fromioeising Authority relating to Millport or

Canaan Parish.”

8. In early May 2024, New Canaan Housing Autho@tair Scott Hobbs and Rick
Ross of Westmount Management provided emails toitldersigned, asserting that Millport and
Canaan Parish are compliant with applicable affoiliia requirements. However, they declined

to produce any evidence of compliance.

9. Also in early May, Mr. Ross provided what hemlad was a list of monthly rents

currently being charged to affordable unit tenatt€anaan Parish.

10. In a May 17, 2024 letter to the Departmentjewpo Mr. Hobbs, Mr. Ross, and

Attorney Bamonte, we pointed out that the rentvided by Mr. Ross in his email did not
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include a utility allowance as required by 8§ 8-30gt not appear to be based on the 2024
Connecticut statewide median income; and exceedhad i shown on the Canaan Parish
website as current rents. We calculated that theslig Authority’s rents appeared to exceed

8§ 8-30g limits by $243 to $327 per unit, per month.

11. In a May 21, 2024 letter, the Department detiedTown’s February 2024
application due to an improper claim of “holdovedints (HUE points from a development
claimed in the 2017 application). Regarding Milipohe Department’s denial letter (p. 4) stated
that the 22 units at Millport demolished in theeedlopment, when first occupied in the 1980s,
were restricted to 80 percent of area median inc@me if built today “would not have received
any housing equivalent points because today unitst meet the lesser of statewide or area
median.” Thus, the letter stated that the Townnditineed to deduct points for 22 demolished
units at Millport. The letter then stated the saxmaclusion for the 60 units demolished at

Canaan Parish.

12. On June 18, Mr. Ross replied to the Departrabatit our May 17 email about
excessive non-compliant rents, stating that “Weadibagree with the calculations in [our May

17 email]” at Canaan Parish, but providing no empten as to why.

13. On June 18, we responded that, “It is timeéM@stmount and the Housing

Authority to stop playing games.”

14. In an email on June 24, Mr. Ross replied toJume 18 email. His email listed
“2024 rents” at Canaan Parish that contradictedlévelopment’s website and the moratorium
application. Attached to his email were variousgional HUD income limits” for 2024, but
again no proof of compliance at Canaan Parish gnstnsupported assertion that, “We believe
we are in compliance with both the AffordabilityaiRland the LIHTC [low income housing tax

credit] program....”
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15. On July 8, after an initial review of the Towrinal (June 18) revised application
to the Department, we made a final, formal reqteethe Department to demand from the Town,
for each affordable unit at Millport (2017-presead Canaan Parish (2022-present), the
calculation of qualifying income; the tenant houddrs actual qualifying income; the maximum
monthly rent and utility calculations; and what le@ousehold actually paid monthly in rent and

utilities. We received no response.
Errors In New Canaan’s June 2024 Revised MoratoriunApplication

The application contained three overarching ertieais undermined the Town'’s points

claims?

1. The application referred to Millport and Candamish as § 8-30g “set aside”
developments, when they are clearly “assisted hgusrt his error raised a fundamental question

about compliance reporting.

2. The Town stated that the 2024 statewide mediemne “for a family of four is

$133,184.” The correct amount was $122,300.

3. The application contained a variety of “Incommits,” ranging from 50 to 80
percent of “median income,” without any explanatadrwhich amounts were being used
currently at Millport or Canaan Parish, or any ggation that some of the limits shown on the
application are for federal programs that have ingtto do with § 8-30g or Low Income

Housing Tax Credits.

2 As noted, in November 2024, we emailed Michaet&anand Laura Watson to confirm that
all of the affordability information submitted byeM Canaan in support of its June 2024
application was published on the Department’s viepand the Department did not receive or
consider any other information that was not pulelishMr. Santoro confirmed this
understanding. See Exhibit B.
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Substantial Questions About Affordability Compliance At Millport 2

Our review of the pending June 2024 applicationetftege uncovered a slew of
substantial questions about whether maximum incamdemaximum monthly payments were

being properly administered at Millport and clainfed HUE points.

1. As noted, neither the Administrator nor the Houshughority had ever filed an
annual compliance statement with the Planning aordri Commission as required by General

Statutes § 8-30h and Millport’s 2015 Affordabil@an.

2. A document entitled “Compliance Certificate AffidaRPursuant to Sec. 8-30h,”
which was dated May 23, 2024 and sworn to by MissRaf Westmount as “Compliance
Manager,” did not remotely comply with General 8tas § 8-30h because it was not filed in
January as a report on the prior year; it saidingthbout the time period or years that it
supposedly covered; it incorrectly referred to phlit as a “set-aside” development; it directed
the reader to “See detailed information on thechttd sheet,” but the following pages were only
copies of zoning approvals and financing documerdscompliance documents; and it stated
that, “I have ascertained to the best of my knogiethat the required income limits for tenants

have been met,” with no supporting documents.

3. The application referred to affordable rents bestablished by financing
documents at “Area Median Gross Income in the f@degulation,” which is defined as
“[income] determined under Section 8...."” It thenereéd to the requirement of the 2015
Affordability Plan that all apartments at Millposill “meet or exceed” the criteria for affordable
housing as defined in...General Statutes § 8-30g(dpivhere in the application, however, was
it stated what “Area Median Gross Income” is [arterot used in § 8-30g], where it can be

found, or how it compares to Connecticut’s statewigedian income used in § 8-30g

3 Millport was first occupied in 2015 (Phase I) arfid 2 (Phase I1).
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calculations — which are not adjusted to conforr8¢ction 8 limits. Moreover, the income limit

charts did not contain any numbers labeled “Aredisie Gross Income.”

4. The application listed and attached excerpts franous financing documents,
affordability restrictions, financing agreementsdaecorded covenants. What the application
did not explain was which income and rent limitgevapplicable to which units; how the limits
in the documents compared to § 8-30g rules; anslwihether Millport had been and remains in

compliance.

5. The application contained a Rental Assistance Detnation Use Agreement,
governing Section 8-assisted units at Millporsgecified that “[rents] must not exceed 30
percent of 80 median income for an appropriatedgdunit,” but the application contained no
information about the qualifying incomes or maximeants required by this agreement; how

they compared to § 8-30g; or whether Millport wasompliance.

6. The application contained what appeared to bethduSection 8 agreement,
referring to a monthly rent subsidy of $219 pert fmni 18 units, but again provided no

compliance information.

7. The application contained specific rules for Sec8ounits at Millport. It referred
to “certifications” about compliance that must eypded to HUD, but no copies of any such

were filed in support of the application.

8. The application contained “Monthly HAP Contract B&rfor 18 units, ranging

from $614 to $959 per month, but no informationw@hmmpliance.

9. The application contained an “Extended Low-Inconmaising Commitment” by
the Millport owner entity, stating that 40 percentmore of the units were committed to
“‘individuals [not households] whose income” is 6@%ess of “area median gross income.”

Again, the application did not explain “area medigass income” or provide any compliance
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information. This restriction also contradicte@ tillport points claim, which included 33 units

at 80 percent of statewide median income.

10. The application contained a Land Use RestrictioneAgent in which the
“Borrower” [the Housing Authority] agreed to submiionthly reports with, among other things,
current monthly and gross rent; the “percentagecotipied Units occupied by each
category...of Qualified Tenants,”; and “Area Grossdid@ Income.” But the application did not

provide any information on this compliance, eveouiyh these records apparently exist.

11. The application contained a Declaration of Land Bsstrictive Covenant that
included a long list of affordability requiremeriits the 40 units at Millport Phase I, with
specifications of maximum income levels and rehg tlid not remotely align with the Town’s

points claims, but again were not accompanied loypdance information.
Substantial Questions About Affordability Compliance At Canaan Parist

1. As with Millport, the Canaan Parish financingcdments identified qualifying
income as “area median gross income within the mgasf the [federal] Code...,” but with no
citation to any federal statute or regulation; tadesnent of what “area median gross income” is
or where it is used in the application; and no carngon to the Connecticut Statewide median

income, which the application expressly cited a&slsis of its points claims.

2. The application contained another “Compliancei@zate Affidavit Pursuant to
Sec. 8-30h” of the General Statutes. It was dat28/24, and signed by Mr. Ross of Westmount
Management. On its face, it was not compliant \8i@30h, which requires filing in January,
providing reporting on the prior year. There wassnpporting documentation as to qualifying
income, actual incomes, maximum rent or utilit@sactual charges. The affidavit incorrectly
called Canaan Parish a “set-aside” developmeng afidavit was at most a one-day, point-in-

time snapshot, not a look back at prior years, ness to the start of occupancy at Canaan

4 Canaan Parish was first occupied in October 2021.
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Parish in 2021. The last sentence of the affidaag Mr. Ross’s claim that he “[ascertained] to
the best of my knowledge that the required incoméd for tenants have been met,” but he

provided no data or proof and he said nothing abents.

3. The 2018 Affordability Plan for Canaan Parisid $hat the maximum monthly
payment [which is rent plus utilities] shall notcexd “the amount that will preserve such units
as defined in General Statutes § 8-30g.” The egipdin contained no explanation as to the
Town or Westmount's interpretation of what inconmeitls this imposed, and was especially

concerning due to the incorrect, prior referenc€anaan Parish being a set-aside development.

4. The Affordability Plan contained the § 8-30h aakreporting requirement,

which, as explained earlier, the Town Planner lmeeeded has not occurred.

5. The Affordability Plan provided that the Admitretor “shall not allow to be
recorded ...any...restriction or covenant that wilhaay conflict with any obligation or
procedure stated in this Plan.” The applicatiawdéver, contained a variety of conflicts

between the Plan and financing requirements.

6. The application contained a Section 8 Use Agesgmit stated that “new tenants
must have income at or below 80 percent of the @@dian income (AMI).” In addition, the
Owner confirmed that it will not execute any agreetwith “contradictory” provisions, yet the

Affordability Plan and the Section 8 agreement wereonflict.

7. The application contained a Regulatory Agreemegirding the Town’s issuance
of revenue bonds. The definition of “Low IncomeitJneferred to “median gross income for

the area” but the application contained no proafafipliance with this provision.

8. This Agreement further required the Housing Awitly, as borrower, to “obtain,
complete and maintain on file Income Certificatidmseach Low Income Tenant,” including an
annual certification after occupancy starts. Toedwer agreed to provide such information as
may be required to “the State.” Subsection (duiregl detailed income verification. Subsection
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(e) required the Housing Authority to maintain (fax years) records of total affordable units,

the rent charged, and annual income verificatiblme of this appeared in the application.

9. The application contained an extended Low Incélmasing Commitment.
Section ll(e) referred to “not less than 100% @&f Units” being occupied by “Qualified
Persons,” which was defined as an individual oriffiamith income “not exceeding 60 percent
of area median gross income” and provided thabyPtunits may have income not exceeding
50 percent, or up to 80 units at 80 percent. $tieedule did not align with the Affordability

Plan or the HUE points claim.

10. The application contained a “Canaan Parist88@income Limits Commitment”
by the Housing Authority, which “confirms the Affdability Plan,” and commits to 15 percent
of units [not “at least” — the exact percent] reh& “60 percent of median income” (stated in the
next paragraph to be the statewide median), ancethaining 85 percent “at 80 percent of
median.” This Commitment also did not align witle tHUE points claims, which showed 25

percent of units at 60 percent and 75 percent ib$ ah 80 percent.

11. As documented in our May 17, 2024 letter to@leeartment and Mr. Hobbs and
Mr. Ross, the rents being charged at Canaan PasishJune 2024 exceeded both what was
shown on the website and correct 2024 § 8-30g lions. Westmount and the Housing

Authority disputed this, but consistently refusegtovide documentation.

In summary, despite these numerous, egregiousdaibo provide compliance
information, the Department in August 2024 grariiesv Canaan a second moratorium. See

Exhibit C.
Recently Approved And Locally Pending Applications
In 2024, the Department approved a moratorium egiuin filed by the Town of
Orange. Our office filed a comment, Exhibit D attad, pointing out that the application, which
reached back 30 years for some of the HUE poiaisneld, did not contain any § 8-30h reports
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or information about ongoing compliance, even Fa most recently approved developments.
(In our comment, we noted that we had contactea@@’'a Town Attorney to alert him to the
need for evidence of affordability compliance, &edresponded that he would try to obtain it,

but apparently was unable to do so.)

The Department also approved an application byrthen of Waterford in 2024. That
application, at least, included current year coamgle information from the managers of two of
the five developments claimed for points, but r& 3Dh reports or other, earlier affordability

compliance information.

As of the date of this Brief, the Town of Fairfidids filed an application that is pending
at the local level, and we assume will be trangdigoon for Department review. An extensive
review and comment is not appropriate until forswdmission, but the local application does
not appear to have any 8§ 8-30h reports or any oggmmpliance information. For each
development for which points are claimed, the Tdwaa only provided a HUE points
calculation, information on the subject propergnfrappraisal files, and a copy of affordability

plans or recorded restrictions.

It is evident from these most recent applicatidrag towns applying for moratoria
believe that the Department regards compliance &BH30h as not mandatory, including for
moratorium applications, and evidence of ongoirigrdability compliance as unnecessary.

Towns Must Submit Evidence Of On-Going Affordability Compliance
To Receive Moratorium Points
There is no more important evidence that a towkisgea moratorium from § 8-30g

must provide than evidence of ongoing compliantle affordability requirements.

General Statutes § 8-30h mandates that owner$osélable housing developments
containing rental units must “provide annual ceréfion [by January 31] to the commission that
the development continues to be in compliance thithcovenants and deed restrictions required

under” 8§ 8-30g.The requirement is mandatory, and failure to cgréihd file puts the
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development out of compliance with 8§ 8-38gction 8-30h provides the municipality with the
right to “inspect the income statements of the tenaf the restricted units” so as to verify the
development’s continuing compliance. (This staaise includes a mandatory, corrective
requirement if a development is out of compliangenrtal of the next available unit to an
income-eligible household “until the developmeninisompliance.”)Section 8-30h thereby
directs that the municipality, through its planniagzoning commission, has an ongoing

oversight obligation.

A town’s failure to comply with 8-30h with respéztany development should preclude it
from counting that development in an applicationdganoratorium. Put another way
municipality should not be awarded moratorium psiifiit has ignored its obligation to ensure
that units approved as affordable have in fact begned to qualifying households, and that

8 8-30g compliant rents and utility allowances h&een charged to those households.

Ongoing compliance is required by other parts ef§l8-30g statute and state
regulations. State Regulations § 8-30g-6(c)(2)reg a letter from the town attorney opining
that the application complies with state law “agffect on the day the application is submitted.”
This provision at least clearly requires evider as of the application date, 8§ 8-30h annual
reports have been filed and verified. Second, R¢igus § 8-30g-6(c)(6) requires certification
that certificates of occupancy for claimed units ‘&urrently in effect,” which also requires
evidence of ongoing compliance since the startcofipancy, not just at a recent or past point in
time. Third, Regulations § 8-30g-6(c)(7) instruttat a municipality, when applying for a § 8-
30g moratorium, must certify that it “has identifiand deducted, or otherwise excluded from the
total [HUE] points claimed, all units that as aulesf action by the municipality, municipal
housing authority, or municipal ageney longer qualify as of the date of submission of the
application, as providing [HUE] points,” (emphaatded). This too implies a look back as to

affordability.
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It is important to note that proof of ongoing corapte is a burden which can be easily
met by assuring that annual 8§ 8-30h certificatiaresfiled, and their accuracy verified at that

time.

Section 8-30h reports are routinely filed by 8§ & 8@velopers and administrators across

the State. Two examples are attached, as ExIiibdisd F.

In petitioning for a declaratory ruling that moratom applications must be supported by
proof of ongoing compliance, we are mindful of iepartment of Housing’s administrative

capacity and workload. In this regard, we progbsefollowing for declaratory ruling purposes:

1. Section 8-30gq is a remedial statute, and a motatoapplication seeks an
exemption from the statute. It is indisputableasatter of law that the moratorium statute and

regulations must be strictly construed against aianpal applicant.

2. Obviously, the Department’s granting of moratoriapplications in the past
without proof of affordability compliance is no szm to approve non-compliant applications

going forward.

3. In this petition, the Department is being askedl&oify existing law, not devise

new prospective-only rules.

4. At a minimum, the Department should rule that artewailure to receive and
review § 8-30g reports regarding a specific develept categorically disqualifies that
development from being a basis for HUE points. tiSa@-30h has been part of § 8-30g since
1995.

5. In addition to annual 8 8-30h reports, a municipatatorium application must

contain current/past data showing, for each umitMoich points are claimed:

calculation of qualifying household income for eatit;

b. statement of the tenant’s actual qualifying incdmikich under § 8-30h
may be reported without identifying personal infatran or FOIA
disclosure);
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C. calculation of maximum monthly rent and utility magnt required by
8 8-30g or an assisted housing program or agreésh)eanhd

d. statement of actual rent and utility allowance gledrto the tenant.

6. For a conventional set-aside development, withoumfincome, rent, and utility
limits, this information should not be difficult mmpile and submit with a moratorium
application. As the Millport and Canaan Parishl@ppions amply demonstrate, where a
development is assisted housing and a varietynahting agreements can result in a variety of
income, rent, and utility limits, the applicant niipality must take on the burden of proving
unit-by-unit compliance. Again, this should notdeonerous burden, becaasdeast at
Millport and Canaan Parish, the financing documeautsl agreements themselves require the
owner/borrower/affordability administrator to prale this information to lenders anywaso a
town preparing a moratorium application only netdsollect existing information, not create it

from scratch.

7. It is next important to emphasize that once a tasmpplicant, compiles and
submits this information with a verification thathas verified compliance, the Department
should be entitled to rely on that, as opposecetdying each numberWhat a town should not
be permitted to do, especially with an assistedshngudevelopment with more complex
financing and affordability commitments, is subanterification without supporting proof of

compliance.

Requirement Of General Statute 8§ 8-30g(l)(8) To Dettt Points
For Demolished Units

General Statutes § 8-30g(l)(B)(8) states that HOmts shall be “[subtracted] applying
the formula in subdivision (6) of this subsectitimg] list of HUE points awarded for various unit
types and maximum rent restrictions], for any afédole dwelling unit which, on or after July 1,
1990, was affected by any action taken by a mualitjpwhich caused such dwelling unit to

cease being counted as an affordable dwelling’unit.
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New Canaan’s application argued that because titethat were demolished at Millport
and Canaan Parish were restricted to 80 percareafmedian income, instead of the later-
adopted standard of the lesser of area or statewadkan, the demolished units would not
gualify today as “affordable dwelling units” as tipdorase is used in General Statutes 8 8-
30g()(8). Inits August 2024 grant of New Canaaapplication, the Department agreed with

this position. See Exhibit C.

The fundamental flaws in this argument and the Diepent’s acceptance of it are that (1)
each demolished unit at Millport and Canaan Pahlisfgre demolition, was classified by the
Department of Housing as an affordable dwelling,because each was listed on the State’s
Ten Percent List, compiled annually under Genetatiuge § 8-30g(k); (2) the Department has
always “grandfathered” completed affordable unitsf later statutory amendments, counting
them as affordablbased on the rules in effect when the units wengpbeted and (3) neither the

statute nor the regulations remotely suggests gmaBment’s interpretation.

In May 2024, our office emailed Mr. Santoro and M#&tson, seeking confirmation that
the units that were demolished in the redeveloproéhtillport (22 units) and Canaan Parish (60
units) had been listed as “affordable dwelling sihdn the Department’s § 8-30g Ten Percent
List at least since the year 2000. In reply, MmtSeo provided that confirmation, attached as
Exhibit G, confirming that each of the demolishedtsiat Millport and Canaan Parish was listed

on the Ten Percent List.

When § 8-30g was adopted by Public Act 89-311 céiffe July 1, 1990, one criteria for
inclusion on the Ten Percent List was any unitedrat 80 percent of area median income.
Exhibit H, attached. On this basis, the Departnfisted the 22 units at Millport and 60 units at
Canaan Parish, which necessarily means that tharegnt treated them as “affordable
dwelling units.” In addition, when the legislatume 1995, redefined “median income” in § 8-
30g to mean the lesser of statewide or area méatame,the Department did not remove the

80-percent-of-area-median units at Millport or CamaParish from the Ten Percent List as no
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longer compliant with affordability standardije Department gave only prospective effect to
amended standards compliant with affordability stamls See Exhibits | and J, the 1994 and
1998 Ten Percent Lists. The Departmgratndfatheredhese units. The Town, of course, also
continued to claim them as affordable units. Indéetie Department’s practice during the past
34 years had been to retroactively apply amendsdtety standards to previously completed
units, then every post-1990 substantive amendnee®Bt30g affordability requirements would
have prompted the Department to purge the Ten Rekes of all now-not-compliant units. It

has never done so.

The deduction provision has only two requiremeatsaffordable dwelling unit, and
demolition due to action by the Town. The statutkes no exception based on the level of
affordability of the demolished units, and undemmmciple of statutory interpretation can such

an exception be added or implied, especially tenaedial statute.

The upshot here is that the Department has newduaed or characterized affordable
units by whether they meet current affordabilityrgtards, and there is no justification for

importing such a rule into the points deductionvision of the moratorium statute.

The next issue is the meaning, in the deductiowmigian, of the reference to “applying
the formula in subdivision (6) of this subsectiowfiich is the list of moratorium point values.
Neither the deduction provision (8 8) nor subdmisB 6 [the points list] was enacted until the
year 2000, but § 8 clearly directs deduction fandktion of affordable units existing on or after
July 1, 1990, and subdivision § 6, subsection @jtains an assignment of points for exactly
what the units at Millport and Canaan Parish wefete they were demolished: “Family units
restricted to persons and families whose inconegjigl to or less than 80 percent of the median
income shall be awarded...one and one-half poirggéntal unit.” Again, the fact that median
income was redefined in 1995 to be the lessere# ar statewide median, years after the units at
Millport and Canaan Parish were completed and @zliby the Town and the Department as

affordable dwelling units, did not disqualify theas affordable dwelling units. Thus, when they

-19-
65377071 v1



were demolished by action of the Town in 2015-1®Mdiport and 2018 at Canaan Parish, point
deductions were required: 22 units times 1.5 @8tp) should have been deducted from
Millport, and 60 units times 1.5 (90 points) fromaraan Parish. In this declaratory ruling, the

Department should disavow the New Canaan rulingctartfy the deduction provision.

Items For Inclusion In The Record Of This Petition
In addition to this Brief and its exhibits, the eners ask that the following items from

the Departments files be part of the record:

1. New Canaan’s two 2024 moratorium applications,udilg all published notices;
copies of electronic and written communicationssaen the Department and
New Canaan and its representatives; and our Jyl2@3 comment on New
Canaan’s application with its attached exhibits.

2. A copy of the Orange and Waterford 2024 moratorapplications.

Conclusion

The purpose of § 8-30g as a remedial statuteasdst with the approvals of set-aside
and assisted housing developments by providingpegss and standards for judicial review of
zoning and planning commission denials of applceti In 1999-2000, the legislature adopted
the moratorium system to provide “relief” to towthsit had not only approved but overseen the
construction and occupancy of affordable unitst 88-30g and the moratorium system plainly
include and necessarily require municipal oversigttnitoring, and enforcement, which are
expressed in both § 8-30h and the several prodsio8 8-30g and the moratorium statutes and
8 8-30g regulations that command keeping tabs fondability compliance in occupied
developments. It simply cannot be that the legiséaspelled out detailed affordability
requirements without imposing a compliance oblmyatilt further cannot be that the legislature
intended to grant an exemption from § 8-30g, a tealstatute, by awarding moratoria to
municipalities that have ignored their complianbéigations and have, and have had, no idea if
affordable unit occupants actually qualified fomdaacy and have been paying compliant amounts

for rent and utilities. Respectfully, in its re¢emoratorium approvals, the Department has been
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shirking a core obligation of its mission and umdieing key purposes of § 8-30g. It should
answer both declaratory ruling questions to compest practice and restore critical aspects of

§ 8-30g.

PETITIONERS,

751 WEED STREET, LLC,
W.E. PARTNERS, LLC, AND
51 MAIN STREET, LLC

By: /s/Timothy S. Hollister
Timothy S. Hollister
thollister@hinckleyallen.com
Hinckley, Allen & Snyder, LLP
20 Church Street, Y& loor
Hartford, CT 06103
Tel: (860) 331-2823
Fax: (860) 278-3802
Juris No. 428858

PETITIONER,
HILL STREET-72 LLC

By: /s/Christopher J. Smith
Christopher J. Smith
csmith@alterpearson.com
Alter & Pearson, LLC
701 Hebron Avenue
P.O. Box 1530
Glastonbury, CT 06033
Tel: (860) 652-4020
Fax: 860) 652-4022
Juris No. 403940
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CERTIFICATION

| hereby certify that the foregoing Stipulationsasent via electronic delivery this'20
day of December 2024, to all parties listed belamd written consent for electronic delivery has
been received from all parties.

Nicholas Bamonte, Esq.
nbamonte@berchemmoses.com
Berchem Moses

1221 Post Road East

Westport, CT 06880

/sl Timothy S. Hollister
Timothy S. Hollister
Commissioner of the Superior Court
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want to confirm that in the June 2024 application itself contained all of the information that the Town submitted and
the Department used when reviewing the application. Thanks.

Timothy 5. Hollister
Partner

Hinckiey Allen

20 Church Street

Hartford, CT 06103-1221

p: 860-331-2823 | f: 860-278-3802
c: 860-558-1512
thollister@hinckleyallen.com
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STATE OF CONNECTICUT
DEPARTMENT OF HOUSING

Ned Lamont Seila Mosquera-Bruno
Governor Commissioner
PROJECT NAME HUE POINTS
Millport Apartments 67.0
Canaan Parish 97.5
Total 164.5

New Canaan needs a minimum of 150.04 HUEs (per the latest census numbers 2020: 7,502 dwelling
units x 2% = 150 points for New Canaan). Documentation was provided for HUE points totaling 164.5
total HUE points. The Town on New Canaan requested that DOH only consider the minimum number
of its and associated HUE points necessary to award the Certificate as required by law; as a result, 150
housing unit equivalent points will be used for this application. That leaves 14.5 housing unit
equivalent points which may be used toward a future application.

505 Hudson Street | Hartford, CT 06106 | www.ct.gov/doh

An Affirmative Action/Equal Opportunity Employer
AlS
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AFFORDABLE HOUSING..., 1989 Conn. Legls....

Sec. 3. (NEW) Anapplication filed with an inland wet.ands agency which is in conformance with the applicable inland wetlands
regulations as of the date of the decision of such agency with respect to such application shall not be required thereafter to
comply with any change in inland wetlands regulations or boundaries taking effect on or after the date of such decision and any
appeal from the decision of such agency with respect to such applicatior shall not be dismissed by the superior court on the
grounds that such a change has taicer effect on or after the date of such decision.

Sec. 4. This act shall take effect October 1, 1989, except that section 1 of this act shall take effect July 1, 1990.

Approved June 29, 1989,

CTLEGISP. A.89-311

End of Document © 2024 Thomson Reuters. No claim to original U.S. Governmen: Works

€ 2024 Thomson Reuters, No claim to oniging U5, Governmeant Worke. 3
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The 1997 Estimated Housing Units column has been updated by using the 1990
Census and adding the number of building permits issued since the Census was taken.
It should be noted that, because not all permits issued become dwelling units, some
municipalities may notice decreases in the total number of units as permit ﬁgurcs are
revised from one year to the next. In 1996, the Census Bureau eliminated the
demolition category on tne reporting forms. However, this year, DECD requested
that each municipality report demolitions for the time period in question and this
information has been included in the total count.

If vou have any questions or wish to discuss this information, please call Sandy Bergin
at B60-270-8163.

Department of Economic and Community Development programs are administered
in a nondiscriminatory manner, consistent with equal employment opportunities,
affirmative action, and fair housing requirements. Questions, concerns, complaints,
ot requests for information in alternative formats must be directed to Marcia

Bonnitto, ADA coordinator, at 86C-270-8025.
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