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A.
Wilful Misconduct - Defined




The Department of Social Services (DSS) considers a person terminated from employment for wilful misconduct when he or she is terminated for any of the following reasons:

1. the individual committed deliberate misconduct as described in C. below;
2. the individual committed a single knowing violation of a reasonable and uniformly enforced rule or policy of the employer, when reasonably applied, as described in D. below;
3. the individual was absent on three separate instances within an eighteen-month period under either of the following circumstances:
a. the person did not have good cause as described at 8530.60 for the absence; or

b. the person did not reasonably notify the employer and did not have good cause for not notifying the employer;
4. the individual was tardy as described in F. below;

5. the individual committed a felonious act as described in G. below; or

6. the individual committed larceny as described in H. below.



B.
DOL Determinations

A person was not fired for wilful misconduct under the following circumstances:

1. DOL determines wilful misconduct did not exist;

2. DOL determines that a person was fired for wilful misconduct, but DSS determines the person had good cause as described at 8530.60; or

3. DOL does not determine whether there was wilful misconduct and DSS conducts a separate investigation and determines that wilful misconduct does not exist in accordance with the definition of wilful misconduct as described in this chapter.
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C.
Deliberate Misconduct
DSS considers that an individual was discharged for deliberate misconduct when all of the following exist:

1.
The individual committed an act or made an omission which was contrary to the employer's interest, including any act or omission which is not consistent with the standards of behavior which an employer, in the operation of his business, should reasonably be able to expect from an employee.

2.
The individual committed the act or made the omission intentionally or with reckless indifference to the probable consequences of such act or omission.

3.
Deliberate misconduct is in wilful disregard of the employer's interest.  Wilful disregard of the employer’s interest exists under the following conditions: 

a.
the individual knew or should have known that the act or omission was contrary to the employer's expectation or interest; and

b. at the time the individual committed the act or made the omission, he or she understood that the act or omission was contrary to the employer's expectation or interest and he or she was not motivated or seriously influenced by mitigating circumstances of a compelling nature.  Mitigating circumstances include the following:

(1)
events or conditions which left the individual with no reasonable alternative course of action; or 

(2) an emergency situation in which a reasonable individual in the same circumstances would commit the same act or make the same omission, despite knowing it was contrary to the employer's expectation or interest.
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D.
Knowing Violation

1. DSS considers that an individual was discharged for a knowing violation of a reasonable and uniformly enforced rule or policy when the following circumstances exist:

a. the individual knew, or should have known, of the rule or policy, because it was effectively communicated to the individual. Evidence that the rule or policy was effectively communicated to the individual includes, but is not limited to, the following:

(1) posting of the rule or policy within the company at a place likely to be observed by the employees;

(2) explanation of the rule at a training or orientation session;

(3) verbal explanation of the rule to the individual;

(4) distribution of a document to the individual which contained the rule or policy;

(5) warnings or other disciplinary action; and 

(6) evidence of the individual's receipt of any document containing the rule or policy;

b.
the individual's conduct violated the particular rule or policy; and

c.
the individual was aware that he or she was engaged in such conduct.

2. DSS considers the rule or policy instituted by an employer is reasonable when the rule or policy furthers the employer’s lawful business interest.

3. DSS considers that a rule or policy of the employer was uniformly enforced when similarly situated employees subject to the workplace rule or policy are treated in a similar manner when a rule or policy is violated.
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D.
Knowing Violation  (continued)

4.
DSS considers that a rule or policy of an employer was reasonably applied, when:

a.
the action taken by the employer is appropriate in light of the violation of the rule or policy and the employer's lawful business interest; and

b.
there were no compelling circumstances which would have prevented the individual from adhering to the rule or policy.

5.
DSS determines that wilful misconduct does not exist when the violation of a rule or policy of the employer is a result of the individual's incompetence.  Incompetence exists when the individual was incapable of adhering to the requirements of the rule or policy due to a lack of ability, skills or training, unless it is established that the individual wilfully performed below his employer's standard and that the standard was reasonable.


E.
In the Course of Employment
1.
In order to find deliberate misconduct, as described in C. above, or a knowing violation of an employer's rule or policy, as described in D. above, the act or omission must have occurred in the course of employment.

2. In the course of employment includes the following:

a. conduct that takes place during working hours, while the employee is reasonably fulfilling the duties of his employment or otherwise performing any service for the employer's benefit;
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E.
2.
In the Course of Employment  (continued)
b. off-duty misconduct committed by exploitation of the employment relationship, as described in E. 3. below; or

c.
off-duty misconduct committed by a public trust employee as described in E. 4. below.
3. Exploitation of the employment relationship exists in cases where the individual engaged in off-duty misconduct which was accomplished by knowledge or access acquired through the employment relationship such as, but not limited to:

a. an individual uses his knowledge that the employer’s recently installed security system was not yet operational to burglarize the premises; or

b. an individual uses a company van after hours for his or her personal use.

4. An individual may be found to be a public trust employee if:

a.
the individual’s primary role and job function is to serve as a guardian of the public trust and safety;
b.
the individual’s job effectiveness is expressly dependent upon the public's respect and confidence, both on and off-duty;

c.
the individual has explicit written notice of the expected standard of off-duty conduct; and 

d.
the individual has agreed to the expected standard of off-duty conduct.

5.
Public trust employees may include, but are not limited to, police officers, teachers and correctional officers.

F.
Tardiness
Tardiness constitutes wilful misconduct only if the pattern of tardiness constitutes either wilful disregard of the employer’s interest, as described in C. 3. above, or a knowing violation of a reasonable and uniformly enforced rule or policy, as described in D. above.
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G.
Felonious Conduct
Felonious conduct is any act by an individual in the course of his employment, as described in E. above, which would constitute a felony under the laws of the state of Connecticut or under federal law, regardless of whether or not criminal proceedings have been instituted.

H.
Larceny
1.
DSS considers misconduct to exist if the individual was discharged for conduct in the course of his employment, as described in E. above, constituting larceny of property or services whose value exceeds twenty-five dollars, or larceny of currency, regardless of the value of such currency.

2.
In determining whether the value of the property or services exceeds twenty-five dollars, DSS considers the market value of the property or services at the time of the larceny or, if such value cannot be ascertained, the cost of the replacement of the property or services within a reasonable time after the larceny.

