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A.
Provisions for a Non-Institutionalized Individual




1.
The Department recovers funds for Medicaid benefits correctly paid on behalf of a non-institutionalized individual, subject to the following conditions: 






a.
for benefits received prior to 10/1/93, the Department recovers from the estate of an individual who was 65 years of age or older when he or she received such benefits; and






b.
for benefits received on 10/1/93 or later, the Department recovers from the estate of an individual who was 55 years of age or older when he or she received such benefits; and





2.
The Department recovers Medicaid benefits from any real or personal property comprising the estate of a non-institutionalized individual only:  






a.
after the death of the individual's surviving spouse; and






b.
when the individual has no surviving child who is under age 21 or who is either blind or disabled.




B.
Provisions for an Institutionalized Individual
The Department recovers funds for Medicaid benefits correctly paid from the estate of an institutionalized individual regardless of the individual's age.  Institutionalized individuals include persons who receive home and community-based services under a Medicaid waiver (cross-reference: 3028).  Recovery is only:





1.
after the death of the individual's surviving spouse; and





2.
if the individual has no surviving child who is under age 21 or who is either blind or disabled. 




C.
Recovery of Benefits Incorrectly Paid




1.
The Department may recover Medicaid benefits from an individual during the individual's lifetime if he or she improperly obtained benefits only if a court has decided that such benefits were improperly obtained.





2.
If the Department does not recover Medicaid benefits during the individuals' lifetime, it recovers from the individual's estate, as described in this chapter.
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D.
Priority of Department's Claim




The Department's claim against the estate of individuals described in 
paragraph B and C has priority against all other claims against such estate, except for the following:





1.
expenses of last sickness not to exceed an amount specified by state law; and





2.
funeral and burial expenses, up to the amount specified by state law.  This amount is reduced by the amount of any revocable or irrevocable burial fund owned by the individual; and





3.
administrative expenses, including probate fees and taxes, and fiduciary fees, in accordance with state law.




E.
Amount of Claim




The amount of the Department's claim, subject to the restrictions described in this chapter, is equal to:





1.
the amount of Medicaid benefits which the individual received from the Department for medical services incurred prior to 10/1/93 when the individual was 65 years of age or older; and





2.
the amount of Medicaid benefits which the individual received from the Department for medical services incurred on 10/1/93 or later when the individual was 55 years of age or older; and





3.
the amount of Medicaid benefits which an institutionalized individual received from the Department, as described in this section; and





4.
the amount of Medicaid benefits which the individual obtained improperly if the Department has not already recovered such benefits.




F.
Restriction to Recovery




1.
The Department does not recover from an individual's assets which have been disregarded because of payments made by the individual's precertified long-term care insurance policy for certain medical services covered under the Medicaid program (Cross Reference: 4022).





2.
The Department does not recover from that part of the individual’s estate consisting of a payment received pursuant to the Ricky Ray Act excluded under UPM 4020.05 or 4020.10.
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G.
Applicants for Undue Hardship Relief




An heir under the terms of a testamentary will of a deceased Medicaid recipient, or a survivor entitled under Connecticut statutes to a share of the estate of a deceased Medicaid recipient who died intestate, may apply to the Department of Social Services for undue hardship relief in the form of a full or partial waiver or deferral of the State’s claim for recovery against the decedent estate.  Applications for undue hardship relief are determined in accordance with the criteria under paragraphs H, I, J and K of this section.


H.
Criteria for Granting an Application for Undue Hardship Relief




1.
An application for undue hardship relief from the State’s claim for recovery against a decedent estate may be granted, in whole or in part, if the applicant for relief demonstrates that he or she would otherwise experience undue hardship, as defined herein, if the state’s claim of a recovery against the decedent estate is not waived or deferred in whole or in part.





2.
Undue hardship exists if the applicant for relief demonstrates that he or she  meets either one of the following criteria:






a.
Undue  Hardship Based on Impoverishment of the Applicant Caused by the Death of the Medicaid Recipient
(1) An applicant for undue hardship relief is eligible for relief if such applicant demonstrates to the satisfaction of the Department that he or she was dependent upon the deceased recipient for his or her support at the time of the recipient’s death, and if the applicant demonstrates that the death of the recipient impoverishes him or her.







(2)
An example of meeting the requirement that the applicant has been dependent on the recipient for necessary support includes, but is not limited to, demonstrating that such applicant lived with the recipient and did not work, but was supported by the recipient at the time of the recipient’s death.
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H.
2.
a.
Criteria for Granting an Application for Undue Hardship                                                   Relief  (continued)








(3)
An applicant for undue hardship meets the requirement that he or she is impoverished as a result of the Medicaid recipient’s death if such applicant’s income and assets are below the following:








(a)
An applicant who is not lawfully married or who is not residing with a spouse if such applicant’s  income is less than two times the medically needy income limit (MNIL) (Cross reference: 4530.15), and if such applicant has less than $2,000.00 in assets, provided that the applicant has met all other applicable eligibility requirements under paragraphs G, I, J and K of this section.  

(b) An applicant who is lawfully married and who resides with a spouse if the combined income of the applicant and his or her spouse is less than two times the MNIL for an assistance unit of two persons, and if the combined assets of the applicant and spouse is less than $3,000.00, provided that all other applicable eligibility requirements under paragraphs G, I, J and K of this section are met.



(4)
A demonstration of impoverishment of the applicant for relief can not be as a result of the applicant’s liability for excess funeral costs of the decedent.  Allowable funeral expenses are defined under  sections 17b-84 and 42-207 of the Connecticut General Statutes.  Excess funeral expenses are those over and above the allowable funeral expenses as set forth in the referenced statutes.
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H.
2.
Criteria for Granting an Application for Undue Hardship Relief(continued)






b.
Undue Hardship Based on Continuous Residency in the Home of the Deceased Recipient and Practical Inability to Afford Alternative  Housing







(1)
An applicant may obtain undue hardship relief from the claim of the State against a decedent estate if such applicant demonstrates that:








(a)
the decedent estate includes real estate that was formerly used by the decedent as his or her personal residence for at least two years prior to the decedent’s application for Medicaid or admission to a nursing facility, whichever is earliest;








(b)
the applicant for undue hardship relief was residing in the home at the time of the decedent’s death, had been continuously residing in the home for a period of at least twelve months prior to the decedent’s death, and is living in the home as his or her sole place of residence at the time of the application for undue hardship relief;

(c) the applicant for undue hardship relief  would otherwise, but for the state’s claim for recovery from the decedent estate, inherit the home either under the terms of the decedent’s will or under the laws of intestacy;

(d) the applicant for undue hardship relief demonstrates to the Department’s satisfaction that he or she intends to reside continuously in the home for the foreseeable future as his or her sole place of residency;








(e)
the applicant  demonstrates to the Department’s satisfaction that, as a practical matter, he or she cannot afford to pay for alternative comparable housing or due to the exigent circumstances of the case, the Department  exercises its discretion to grant such relief necessary to allow the applicant to live in the house.







(2)
The Department presumes that an applicant for undue hardship
relief, based on the practical inability to afford alternative housing, is not eligible for such relief if such applicant’s income exceeds three times the MNIL for a single individual or married couple, whichever applies.
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I.
Additional Requirements for Undue Hardship Waiver Relief




In addition to the requirements in paragraphs G and H of this section, the following requirements for undue hardship relief must also be met before the Department will waive, in whole or in part, or defer a claim for recovery against a decedent estate:





1.
The applicant for undue hardship relief must demonstrate that any relief, if granted, will incur solely and exclusively to the benefit of the applicant, and that the granting of undue hardship relief will not benefit another creditor of the decedent estate or another heir or survivor who is not entitled to undue hardship waiver relief under the terms of these regulations, and that the relief granted will not be used for the purposes of paying any part of the expenses of the administration of the decedent estate.

2. Any waiver or deferral of the State’s claim for recovery shall be conditional until the submission of an approved final accounting or until the execution of such deeds or other instruments as are necessary in the opinion of the Department to demonstrate compliance with the requirements of this section. 





3.
The applicant for such relief must demonstrate that the decedent did not engage in estate planning techniques during the decedent’s lifetime in order to establish eligibility for Medicaid or in order to avoid the State's claim for recovery upon his or her death and that the applicant for undue hardship relief did not create his or her economic hardship.

4.
The applicant for such relief must demonstrate that neither the applicant, such applicant’s spouse or children, received property of any substantial value that was formerly owned in whole or in part by the decedent or the decedent's spouse during their lifetime or on either of their deaths, and that neither the applicant, the applicant’s spouse or children are the beneficiary of a trust, annuity or similar device that was funded in whole or in part by the decedent or the decedent's spouse during their lifetime or at the time of their death.  Routine, normal gifts from the decedent, such as ordinary holiday or birthday gifts, do not constitute property of substantial value.
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J.
Waiver or Deferral of Claim for Recovery 




1.
Applications for undue hardship relief, when granted by the Department may result in the waiver, partial waiver, or the deferral of the Department’s claim for recovery against the decedent estate. If an application for undue hardship relief is granted in whole or part, it is the Department’s decision whether to waive, partially waive, or to defer a claim for recovery against the decedent estate.




 
2.
Applications for undue hardship relief may result in a deferral in the time of collection of the State’s claim for recovery under terms that allow the applicant to continue his or her beneficial use of the home or to otherwise obtain and have access to the interest provided to the applicant in the  decedent estate, but secures the State's claim for eventual recovery.




 
3.
The State may defer the present satisfaction of its claim for recovery against the decedent estate, in whole or in part, only if satisfactory arrangements are made by the applicant to secure the State’s claim for eventual full recovery and payment.





4.
Satisfactory arrangements by the applicant means a properly executed personal undertaking by the applicant, in a form and under terms satisfactory to the Department, to pay the State the full amount of its claim against the decedent estate, including mortgage notes and deed when requested by the Department.




K.
Application Process for Undue Hardship Relief




1. The Department of Social Services utilizes the Financial Services Center (FSC) of  the Department of Administrative Services (DAS) to act on its behalf in submitting claims for recovery against decedent estates and in making decisions on applications for undue hardship relief under these regulations.

2. FSC shall not pursue recovery of a claim against a decedent estate if it determines that  the estate lacks sufficient resources to make recovery efforts cost-effective.  If  FSC determines that there are sufficient assets in the estate to allow a recovery on behalf of the State of $100.00 or more, the FSC shall pursue recovery.
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K.
Application Process for Undue Hardship Relief (cont.)

3. At the time that FSC makes a claim against a decedent estate, FSC shall notify the estate fiduciary of the claim and include with the claim, a notice of availability of a hardship waiver, an application for a hardship waiver,  and a copy of these regulations.  The estate fiduciary shall inform the heirs and survivors of the availability of a hardship waiver.  The estate fiduciary is the executor  or administrator appointed by the probate court as defined under section 45a-199 of the Connecticut General Statutes.

4. Any heir or survivor of the decedent shall request undue hardship relief by writing to the Estate Administrator of  DAS, or his or her designee.  Any written application for undue hardship relief must be received by the Estate Administrator not later than 45 days after the date on which FSC informed the estate fiduciary of the potential availability of undue hardship relief.  The application for relief must set forth sufficient facts to demonstrate eligibility for undue hardship relief.

5. The Estate Administrator or his or her designee shall act upon the request for undue hardship relief, as submitted, on behalf of the Department of Social Services, or shall request additional verification of any factor of eligibility for undue hardship relief deemed necessary, including but not limited to, copies of income tax returns, bank statements, property records, proof of residency, proof of expenses and written explanation of why the applicant is seeking consideration of relief.  The Estate Administrator may request a financial affidavit and may require information to be presented under oath.  The applicant shall obtain information from any appropriate third party the Estate Administrator determines is necessary to make a decision.  The applicant shall comply with the request of the Estate Administrator not later than 15 days after the date of the request.  Any failure of the applicant to comply shall be grounds for denying the application.





6.
Failure of the estate fiduciary to inform heirs or survivors of the potential availability for undue hardship relief shall not confer any rights upon such heirs or survivors or excuse the failure to comply with the procedural requirement of applying for undue hardship relief, including the 45 day time limit.
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Application Process for Undue Hardship Relief (cont.)





7.
The Estate Administrator of DAS shall notify the applicant in writing of his or her determination on the undue hardship relief application.  This notice shall inform the applicant of the right to seek administrative review of the determination.  Administrative review must be requested in writing to the Department of Social Service, Office of Legal Counsel, Regulations and Administrative Hearings not later than 60 days after the date on which the Estate Administrator issued the determination.





8.
The administrative review shall be a desk review of the application and any supporting documentation that was reviewed by the Estate Administrator in making the determination, unless the Director of the Office of Legal Counsel, Regulations and  Administrative Hearings, or his or her designee, allows the applicant to submit additional oral or written statements or documentation.  A determination of the Estate Administrator denying an application for undue hardship relief shall be upheld unless the Office of Legal Counsel, Regulations and  Administrative Hearings finds the determination to be clearly erroneous.  
