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A.
General Principles




1.
The Department considers the converting of an asset into the form of a trust or similar asset to be a transfer to the extent that it is no longer available to the individual.





2.
The Department considers payments made from trusts other than those made to or for the benefit of the individual to be transfers of assets.                             




B.
Revocable Trusts




1.
The Department does not consider the converting of an asset into the form of a revocable trust to be a transfer of the asset because the assets in the trust are considered available to the individual since he or she can revoke the trust.





2.
The Department considers payments from a revocable trust other than those made to or for the benefit of the individual to be assets transferred by the individual as described in this chapter.




C.
Irrevocable Trusts




1.
The Department does not consider the converting of an asset into the form of an irrevocable trust to be a transfer to the extent that payments from the trust can be made to the individual under any circumstances, and are therefore considered available assets.





2.
The Department considers payments from that portion of the corpus or income generated by the corpus of an irrevocable trust described in paragraph 1 other than those made to or for the benefit of the individual to be a transfer of assets by the individual as described in this chapter.





3.
The Department considers the converting of an asset into the form of an irrevocable trust from which no payment could be made to the individual under any circumstances as a transfer of assets, as described in this chapter, effective the later of the following dates :






a.
the date of the establishment of the trust; or






b.
the date on which payment to the individual is made unavailable.





4.
The Department considers the following as separate transfers of assets as of the date they are added to an irrevocable trust described in paragraph 3 above:
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C.
4.
Irrevocable Trusts (continued)






a.
additional funds placed into the trust by the individual, spouse, or other person or entity described at 4030.80 D, to the extent that the additional funds cannot be paid to or for the benefit of the individual under any circumstances; and






b.
income generated by the corpus of the trust, to the extent that this income cannot be paid to or for the benefit of the individual under any circumstances. 





D.
Exceptions




The transfer of asset penalties do not apply to the following trusts:





1.
a trust containing the assets of an individual under age 65 who is disabled, under criteria for SSI eligibility, if:






a.
the trust is established for the benefit of such individual by his or her parent, grandparent, or legal guardian, or by a court; and






b.
the State will receive all amounts remaining in the trust upon the death of the individual, up to an amount equal to the total amount of Medicaid benefits paid on behalf of the individual.





2.
a trust that meets the following conditions:






a.
the trust is established and managed by a non-profit association; and






b.
a separate account is maintained for each beneficiary of the trust, but, for purposes of investment and management of the funds, the trust pools these accounts; and






c.
accounts in the trust are established solely for the benefit of individuals who are disabled, under criteria for SSI eligibility, by the individuals, their parent, grandparent or legal guardian, or by a court; and






d.
to the extent that the amounts remaining in the individual's account upon his or her death are not retained by the trust, the trust pays to the State from such remaining amount an amount equal to the total amount of Medicaid benefits paid on behalf of the individual.
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E.
Undue Hardship




1.
The Department does not impose a period of ineligibility based on a transfer of assets involving a trust upon determining that to do so would cause an undue hardship on the individual.

    


2.
The Department uses the criteria described in this chapter to determine whether undue hardship exists.  

