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POLICY TRANSMITTAL NO.  UP-02-05

SUBJECT: 
Recovery of Benefits – Home and Community-Based Services Waivers 



Removal of Liens - Medicaid

This transmittal issues clarification of the federal statutes regarding the recovery of benefits in the Home and Community-Based Services waivers, and situations in which liens are removed .

Recovery of Benefits - Home and Community-Based Services  

Per federal statutes at 42 USC 1396p, a lien may only be imposed if an individual, not reasonably expected to return to the home, is an inpatient in a long term care facility.  A lien must not be placed on the home property of an individual receiving Medicaid under a Home and Community-Based Services waiver.  

The State is required however to seek recovery from the estate of an individual who received services under a Home and Community-Based Services waiver.  Under the statute, the definition of estate includes “all real and personal property and other assets ….as defined for purposes of State probate law.”  Therefore, the State may recover even if the only asset in the estate is the home property. 

Current policy at  UPM 7525.10,  suggests limitations on the State’s recovery if there are siblings or adult children residing in the home.  These references have been deleted in order to bring the state regulation in conformance with the federal statute.

Removal of Liens

Policy at UPM 7510.15 has been expanded to include situations in which the Department must remove a lien.  These include at the time of the recipient's death when a sibling or adult child is residing there under the criteria listed at D.1.b.   By federal statutes these properties are only subject to liens during the recipient's lifetime.  Although the Department cannot recover from the lien, we can recover from the individual’s estate at the time of his or her death.
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