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PROCEDURAL BACKGROUND 
 
On , 2021, the Department of Social Services (the “Department”) sent 

 (the “Applicant”), and ; Applicant’s Authorized 
Representative (“AREP”) a Notice of Action (“NOA”) imposing a transfer of assets 
penalty on the Medicaid for Long Term Care benefits in the amount of 
$872,360.25.  
 
On , 2021, Attorney  (the “Applicant’s Attorney”) requested 
an administrative hearing on behalf of the Applicant to contest the Department’s 
decision to impose a penalty.  
 
On , 2021, the Office of Legal Counsel, Regulations, and Administrative 
Hearings (“OLCRAH”) issued a notice scheduling the administrative hearing for 

 2021.  
 
On  2021, Attorney  requested a reschedule on behalf of the 
Applicant. 
 
On  2021, OLCRAH issued a notice rescheduling the hearing for 

 2021. 
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On  2021, Attorney , (“AREP’s Attorney”) requested a 
reschedule. 
 
On , 2021, OLCRAH issued a notice rescheduling the hearing for 

, 2021. 
 
On , 2021, Attorney  requested a reschedule. 
 
On , 2021, Attorney  was retained to represent the 
Applicant. 
 
On  2021, OLCRAH issued a notice rescheduling the administrative 
hearing for  2022. 
 
On  2021, Attorney  requested a reschedule. 
 
On , 2022, OLCRAH issued a notice rescheduling the administrative 
hearing for , 2022. 
 
On , 2022, in accordance with sections 17b-60, 17b-61 and 4-176e to 
4-189, inclusive, of the Connecticut General Statutes, OLCRAH held an 
administrative hearing.  
 
The following individuals were present at the hearing:   
 

, Appellant, Applicant’s Authorized Representative and Power of 
Attorney 

, ’ Companion 
, Esq., Applicant’s Attorney 

 Esq., Attorney for  
, Licensed Clinical Social Worker, Witness 

Judge C. Ian McLachlan, Observer 
Daniel Butler, Esq., Department’s Attorney 
Jennifer Zakrzewski, Department’s Paralegal 
Angela Querette, Eligibility Services Worker  
Swati Sehgal, Hearing Officer 
 
The Applicant was not present at the administrative hearing due to his 
institutionalization at a skilled nursing facility.  
 
The Applicant’s attorney requested to reconvene the administrative hearing. 
 
On  2022, OLCRAH issued a notice to reconvene the administrative hearing 
for  2022. 
 
The following individuals were present at the reconvened hearing: 
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Swati Sehgal, Hearing Officer 
 
The hearing record remained open until , 2022, for the submission of 
briefs from the Appellant and the Department. The Applicant passed away on or 
about  2022. On  2022, Attorney  requested additional 
time to get the appointment of Executor or Administrator of the Applicant’s estate.  
Extension of thirty day was granted, to expire on , 2022. On 

 2022, Attorney  was engaged by  
to probate ’ estate. On , 2022, Attorney  
requested another thirty-day extension to submit the final briefs and to probate 

’ estate. The thirty-day extension was granted to expire on  
2022. On  2022, Ms.  motion to intervene in the 

administrative hearing for the Applicant in her individual capacity was granted. On 
 2022, Attorney submitted another request for extension of 

time to file post hearing brief and to get the appointment of Executor or 
Administrator of the Applicant’s estate. Another thirty-day extension was granted 
to expire on  2022. On  2022, the Probate court 
appointed  as Administrator of ’ estate. 
Attorney  requested another extension to file the post hearing briefs. A 
thirty-day extension was granted to expire on  2023, for all parties to 
submit their briefs. Post hearing briefs were received from all parties on  

 2023, and the record closed.  
 
 
 

STATEMENT OF THE ISSUE 
 
The issue to be determined is whether the Department correctly imposed a transfer 
of asset penalty in the amount of $872, 360. 25 for Long Term Care Services under 
Medicaid.   
 
                                                    FINDINGS OF FACT 
 
1. The Applicant’s date of birth is  (Department’s Exhibit: W1 LTC 

Application /2018) 
 

2. The Applicant was married to  in . (Exhibit 8: 
Dissolution of Marriage) 

 
3. The Applicant and Ms.  resided together at , 

O , CT until the Applicant could no longer live at home. (Ms.  
Testimony) 

 
4. Throughout the marriage, Ms.  was subjected to physical, financial, and 

emotional abuse. She was not allowed to have access to family finances. The 
Applicant controlled all the finances. (Ms.  Testimony, ; Ms. 
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2. Section § 17b-261b(a) of the Connecticut General Statutes provides that the 
Department “shall be the sole agency to determine eligibility for assistance and 
services under programs operated and administered by said department.” 

 
3. Title 42 Section § 431.10(b)(3) of the Code of Federal Regulations (“CFR”) 

provides that the “single State agency is responsible for determining eligibility 
for all individuals applying for or receiving benefits” in the Medicaid program.  

  
4. Subsection (a) of section § 17b-261a of the Connecticut General Statutes 

provides that any transfer or assignment of assets resulting in the imposition 
of a penalty period “shall be presumed to be made with the intent, on the part 
of the transferor or transferee, to enable the transferor to obtain or maintain 
eligibility for medical assistance.  This presumption may be rebutted only by 
clear and convincing evidence that the transferor’s eligibility or potential 
eligibility for medical assistance was not a basis for the transfer or 
assignment.” 

 
5. “The Department’s Uniform Policy Manual (“UPM”) is the equivalent of a state 

regulation and, as such, carries the force of law.” Bucchere v Rowe; 43 Conn 
Supp. 175 178 (194) (citing Conn. Gen. Stat. § 17b-10; Richard V. 
Commissioner of Income Maintenance, 214 Conn. 601, 573 A.2d712 (1990)).  

 
6. UPM § 3029.10 E provides that an otherwise eligible institutionalized individual 

is not ineligible for Medicaid payment of LTC services if the individual, or his 
or her spouse, provides clear and convincing evidence that the transfer was 
made exclusively for a purpose other than qualifying for assistance  

 
The record explicitly provides clear and convincing evidence that the 
Applicant’s eligibility or potential eligibility for medical assistance was 
not a basis for the transfer or assignment of the marital assets.  

 
7. UPM § 3029.03 provides the Department uses the policy contained in Chapter 

3029 of the Uniform Policy Manual to evaluate asset transfers if the transfer 
occurred on or after February 8, 2006.   

 
8. UPM § 3029.05(A) provides there is a period established, subject to the 

conditions described in chapter 3029, during which institutionalized individuals 
are not eligible for certain Medicaid services when they or their spouses 
dispose of assets for less than fair market value on or after the look-back date 
specified in UPM 3029.05(C).  This period is called the penalty period, or 
period of ineligibility. 

   
9. UPM § 3029.05(C) provides the look-back date for transfers of assets is the 

date that is sixty months before the first date on which both the following 
conditions exist: 1) the individual is institutionalized; and 2) the individual is 
either applying for or receiving Medicaid.   
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for divorce and received the judgement in 2017. 
 
The Applicant purchased a Long-Term Care Insurance policy through  

 Life Insurance Company for the lifetime benefit of $492,750.00. The 
Applicant also purchased a qualified insurance policy with  Insurance 
Company and transferred total of $341,000 to the annuity in return for monthly 
payments of $5,019.06 for a period of 5 years and 8 months, with the first annuity 
payment made on , 2016, and the last annuity payment made on 

 2021. The Applicant had a bank account with $52,000, and 
 Annuity with $50,000 in it. He also was receiving $2501.50 a 

month in Social Security benefits. It is evident that the Applicant retained sufficient 
assets and income to meet his foreseeable needs given his advanced condition 
and limited life expectancy. 
 
Ms.  paid $95,021.25 for care of the Applicant between 2015 and 2017 for 
him to stay at home. The Applicant was admitted to the Facility on  
2017, and privately paid total of $750,501.00 from /2018 through /2021 for 
his stay at the Facility.  
 
The Department argued that the Applicant did not retain sufficient income and 
asset to meet his foreseeable needs for five years. UPM 3029.15 does not support 
that argument or specify a defined time frame. Foreseeable need is very 
subjective. A 79-year-old individual with advanced stage of Parkinson’s disease 
has a limited life expectancy. An individual with a constant stream of income from 
Social Security, annuities and long-term care insurance which paid $750,501.00 
for long-term care services for more than three and half years meets his 
foreseeable needs. 
 
The Department’s attorney referenced the court’s decision in Husband vs DSS, 

SD 57104-2471. Where Husband was 62 years old entered into Nursing Home on 
August 12, 2009. After 23 years of marriage the wife filed a divorce complaint 
alleging irrevocable differences between the parties. On December 17, 2009, 
Husband and wife entered into Stipulation and Agreement. The Stipulation 
Agreement provided that each party would receive the personal property owned 
solely in their respective names and that each party would receive personal 
property and financial accounts owned solely in their respective names. The 
Stipulation did not place any value on either the real property or the financial 
accounts. The divorce was filed on December 30, 2009. Ultimately the wife 
received approximately $300,000 in marital assets and Husband received 
approximately $11,000 in marital assets. 
Approximately a week after the divorce was finalized, DSS received a Medicaid 
long-term care application on behalf of the Husband. DSS notified Husband in April 
2010 that a resource assessment would need to be completed since Husband was 
still married during the month of December 2009, the month he asked the 
assistance to begin. Ultimately DSS concluded that Husband transferred assets 
for less than fair market value because he failed to avail himself of assets he could 
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have obtained through divorce. DSS imposed a Medicaid transfer penalty in the 
amount of $125,0841. Husband appealed. The  
Court affirmed the transfer penalty assessed by DSS. Husband transferred the 
assets for less than fair market value because he failed to avail himself of assets 
he could have obtained through divorce. 
This case is not relevant at all, in the present case, the divorce was a result of the 
enduring abuse Ms.  faced during her 50 years of marriage. Ms.  
filed for divorce to escape from the terrible marriage and start a new life. Sufficient 
income and assets were retained by the Applicant to meet his foreseeable needs. 
 
 
The Department’s attorney referenced Perlstein v Dimas 2019 IL App (1st) 181538-
U, in this case Perlstein had Parkinson’s disease and resided in full time nursing 
care facility. About four months after entering the facility, he received a divorce 
from his wife of 50 years. The dissolution judgement entered on March 15, 2015, 
incorporated a marital settlement agreement (MSA) which asserted that it “was 
entered into freely and voluntarily between the parties” and set forth their agreed 
upon distribution of marital property. Pursuant to the MSA plaintiff was to retain 
sole interest in his pension benefit of $2,911 per month and social security of $939 
per month, as well as $123,000 in cash, investments, annuities and life insurance. 
Wife was to retain her sole interest in her social security benefits of $419 per 
month, $88,000 in cash and annuities, 2000 Toyota Camry, and the parties’ house, 
valued at $325,000, as well non-marital property worth about $766,000. On June 
26, 2015, about three months after the divorce plaintiff applied for long-term care 
services under Medicaid. The Department of Health care Family Services 
approved the application subject to a Medicaid penalty, specifically, a 60-month 
waiting period due to the non-allowable transfer of assets within the look back 
period. The Plaintiff filed a complaint for administrative hearing and the Circuit 
Court affirmed the Secretary’s decision. 
 
In the Perlstein case the divorce was filed four months after Perlstein was admitted 
to the nursing facility. No evidence was provided to the fact that divorce 
settlements were for purposes other than establishing eligibility for long-term care 
services under Medicaid.  The testimonies provided in the present case clearly and 
convincingly established that divorce settlements were for the purposes other than 
establishing eligibility for long-term care services. 
 
The Department’s attorney referenced Bender v Bender 258 Conn. 733(2001). In 
this case the husband appealed the decision of the Superior Court, Judicial District 
of New Haven awarding to the wife unvested pension benefits held by the 
husband. The Appellate Court affirmed. Husband filed a petition for certification to 

appeal, which was granted. The Supreme Court, Borden, J, held that, and found: 

(1) Husband’s unvested pension benefits were not too speculative to be 
considered property subject to equitable distribution; and (2) when valuing 
unvested pension benefits for equitable distribution purposes, it is within the trial 
court’s discretion, as it is in the context of vested benefits, to choose on a case-by-
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annuity contract that provided her with fixed monthly payment of $2,340.83. The 
United States District Court for District of Connecticut, Janet C. Hall, J., 2010 WL 
3210793, granted summary judgement to wife. 
 
The Applicant’s Attorney also referenced Smith v Smith, 2002 WL 323524, in this 
case following trial of a marriage dissolution action, the Superior Court, Terence 
A. Sullivan, J., held that (1) wife’s contributions to the husband , the children and 
the family during the almost 20 years of marriage were as significant and important 
to the accumulation and preservation of marital assets as were the contributions 
of the husband, and (2) wife would be awarded alimony. 
 
While the attorneys for both parties cited case laws to this type of transfer and 
circumstances surrounding the Medicaid application, I did not find them 
comparable or relevant. I found that the statutes and regulations provided clear 
guidance on the merits of this case, and I relied more heavily on those statutes 
and regulations than on any of the cases reviewed for this decision. 
  
There is clear and convincing evidence that the transfers were made for a purpose 
other than qualifying for assistance therefore the Department’s action to assign a 
penalty is not correct. 
 
 
 
 
 
 

DECISION 
 
 

The Applicant’s appeal is GRANTED 
 

 
   ORDER 
 
 
1. The Department must reopen the Appellant’s  2018, 

application for long-term care service under Medicaid. 
  

2. The Department must remove the penalty period imposed against 
the Applicant. 

 
3. Verification of compliance with this order is due to the undersigned 

no later than 14 days from the date of this decision. 
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                                           Swati Sehgal 
Swati Sehgal 

          Hearing Officer 
 
 
 
 
cc:  Tim Latifi, SSOM, Bridgeport  
       Robert Stewart, SSOM, Bridgeport 
       Angella Querette, Eligibility Service Worker, Bridgeport 
       Rebecca Rigdon, Department of Social Services Attorney 
        Esq, Attorney for  Estate 
       , Intervenor 
        Esq., Attorney for Intervenor 
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RIGHT TO REQUEST RECONSIDERATION 
 
The appellant has the right to file a written reconsideration request within 15 days of the 
mailing date of the decision on the grounds there was an error of fact or law, new evidence 
has been discovered or other good cause exists.  If the request for reconsideration is 
granted, the appellant will be notified within 25 days of the request date.  No response 
within 25 days means that the request for reconsideration has been denied.  The right to 
request a reconsideration is based on §4-181a (a) of the Connecticut General Statutes. 
 
Reconsideration requests should include specific grounds for the request:  for example, 
indicate what error of fact or law, what new evidence, or what other good cause exists. 
 
Reconsideration requests should be sent to: Department of Social Services, Director, 
Office of Administrative Hearings and Appeals, 55 Farmington Avenue, Hartford, 
CT  06105-3725. 
 
 

RIGHT TO APPEAL 
 
The appellant has the right to appeal this decision to Superior Court within 45 days of the 
mailing of this decision, or 45 days after the agency denies a petition for reconsideration 
of this decision, provided that the petition for reconsideration was filed timely with the 
Department.  The right to appeal is based on §4-183 of the Connecticut General 
Statutes.  To appeal, a petition must be filed at Superior Court.  A copy of the petition 
must be served upon the Office of the Attorney General, 55 Elm Street, Hartford, 
CT  06106 or the Commissioner of the Department of Social Services, 55 Farmington 
Avenue, Hartford, CT 06105.  A copy of the petition must also be served on all parties to 
the hearing. 
 
The 45 day appeal period may be extended in certain instances if there is good 
cause.  The extension request must be filed with the Commissioner of the Department of 
Social Services in writing no later than 90 days from the mailing of the decision.  Good 
cause circumstances are evaluated by the Commissioner or the Commissioner’s 
designee in accordance with §17b-61 of the Connecticut General Statutes.  The Agency's 
decision to grant an extension is final and is not subject to review or appeal. 
 
The appeal should be filed with the clerk of the Superior Court in the Judicial District of 
New Britain or the Judicial District in which the appellant resides. 



 - 18 - 

 




