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ANNUAL REPORT

Activities from January — December 2022

I. BACKGROUND

Section 17b-339 of the Connecticut General Statutes (C.G.S.)! establishes a Nursing Home
Financial Advisory Committee to examine the financial solvency of and quality of care provided
by nursing homes. During the period covered by this report the committee was co-chaired by
Nicole Godburn, Manager, Reimbursement and Certificate of Need (CON), DSS, Barbara Cass,
Healthcare Quality and Safety Branch Chief at the Department of Public Health (DPH) and
Adelita Orefice, Chief of Staff to the Commissioner of DPH. The committee is currently co-
chaired by Adelita Orefice and Nicole Godburn. The committee is composed of representatives
of the Office of Policy and Management, the Connecticut Health and Educational Facilities
Authority, LeadingAge Connecticut, the Connecticut Association for Health Care Facilities, and
the State’s Long Term Care Ombudsman. The committee’s responsibilities include: (1)
evaluating any information and data available, including, but not limited to, (A) quality of care,
(B) acuity, (C) census, and (D) staffing levels of nursing homes operating in the state to assess
the overall infrastructure and projected needs of such homes; and (2) recommending appropriate
action consistent with the goals, strategies, and long-term care needs set forth in the strategic
plan developed by the Commissioner of Social Services and the Commissioner of Public Health
pursuant to subsection (c¢) of C.G.S. section 17b-369.

I NURSING HOME OVERVIEW

A nursing home facility is defined in section 19a-521 of the Connecticut General Statutes? as
having the same meaning as provided in section 19a-490, C.G.S., which is as follows: “(1) any
chronic and convalescent nursing home or any rest home with nursing supervision that provides
nursing supervision under a medical director twenty-four hours per day, or (2) any chronic and
convalescent nursing home that provides skilled nursing care under medical supervision and
direction to carry out nonsurgical treatment and dietary procedures for chronic diseases,
convalescent stages, acute disease or injuries.” As of December 21, 2021, Connecticut had 2033
licensed nursing home facilities of which 194 were Medicaid licensed nursing facilities that
ranged in capacity from 25 beds to 345 beds, with a total of 23,524 nursing facility beds*.

! Section 17b-339 of the Connecticut General Statutes is attached hereto as Appendix 1

2 Sections 19a-490 & 19a-521 of the Connecticut General Statutes are attached hereto as Appendix 2
3 DPH elicense data, December 2021

4 Connecticut Nursing Facility Bed Census, Department of Social Services, as of December 21, 2021
https://portal.ct.gov/-/media/Departments-and-Agencies/DSS/Medicaid-Nursing-Home-
Reimbursement/2021 12 21-December-Bed-Census.pdf
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As set forth in Connecticut General Statutes, specifically sections 19a-2a°, 19a-493° and 19a-
4987, the Department of Public Health conducts biennial licensure inspections to ensure
compliance with state laws and regulations. In addition to licensure, nursing homes are certified
annually by the federal Department of Health and Human Services (HHS), Centers for Medicare
and Medicaid Services (CMS), to ensure compliance with the conditions of participation and
federal laws and regulations. As set forth in section 1864 of the Social Security Act®, an
agreement exists between the Secretary of HHS and the Connecticut Department of Public
Health, as the state survey agency. Such agreement includes certification activities that include,
in part, inspecting and certifying nursing facilities, applying the appropriate conditions of
participation and applicable laws and regulations that ensure quality services. Additional
activities include investigating complaints regarding care and service issues for nursing home
facilities, which are licensed and/or certified pursuant to the Connecticut General Statutes, the
Regulations of Connecticut State Agencies and the Code of Federal Regulations.

The provision of quality care is integral to the nursing home facility inspection process. If non-
compliance is identified pursuant to an inspection, such facility must provide a plan of correction
to the Department of Public Health that will include, but not be limited to, actions the facility
will demonstrate and implement to mitigate risk of recurrence and monitoring to ensure that the
plan of correction was effective to ensure sustained compliance.

Acuity of the nursing home patients/residents varies from the chronic and stable to the medically
challenged/complex. Nursing home facilities may provide intravenous therapy, medication
therapy, respiratory therapy, rehabilitation, wound care and other medically complex modalities.
While Connecticut Public Health Code prescribes staffing numbers, staffing varies with the
expectation that staffing shall be adequate and meet the needs of the patients/residents that reside
in the facility.

Reimbursement for nursing facility care is compensated through patient/resident self-pay,
private/commercial insurance or Medicare/Medicaid benefits. DSS’ Office of Reimbursement
and Certificate of Need is responsible for establishing Medicaid rates and reimbursement. When
calculating Medicaid rates, the following costs are calculated: direct labor costs, indirect costs,
fair rent, and capital related costs. For a comprehensive overview of Medicaid rate setting for
nursing facilities, please refer to https://portal.ct.gov/DSS/Health-And-Home-Care/Medicaid-
Nursing-Home-Reimbursement/Medicaid-Nursing-Home-Reimbursement.

The Connecticut nursing facility payor mix for state fiscal year (SFY) 2020 was as follows:
Medicaid 72.60%, Private pay: 9.97%, Medicare: 12.08% and Veterans/Other 5.35%. The rate
period of July 1, 2019 through June 30, 2020 identified an average daily Medicaid rate of
$244.74 per day with total Medicaid expenditures for nursing facility services totaling

3 Section 19a-2a of the Connecticut General Statutes is attached hereto as Appendix 3
6 Section 19a-493 of the Connecticut General Statutes is attached hereto as Appendix 4
7 Section 192a-498 of the Connecticut General Statutes is attached hereto as Appendix 5
8 The Section 1864 Agreement is attached hereto as Appendix 6.
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approximately $1,449,994,899 in fiscal year 2020°. Long-term care accounted for 21.5% of
Medicaid expenditures by service category in SFY 20201°.

Nursing facility census is collected and monitored monthly by DSS’ Office of Reimbursement
and Certificate of Need. The self-reported nursing facility census as of December 21, 2021
identified an average daily census of 78.46%!!. Many factors affect census, including services
provided, location, agreements with hospitals, seasonal variations, and long-term services and
supports (LTSS) rebalancing activities.

Financial solvency greatly impacts a nursing facility’s ability to sustain operations. Challenges
include, but are not limited to, occupancy level, labor costs, costs associated with collective
bargaining agreements related to the labor force, increases in insurance costs, and materials and
supplies costs. These challenges can lead to difficult decisions that result in nursing home
facility closures. From 1995 through January 1, 2020, 75 nursing facilities have closed, reducing
bed capacity by 7,269 beds'?. In 2021, one nursing home closed bringing the total to 76 closed
facilities since 1995.13

III.  Nursing Home Financial Advisory Committee Activities

In 2022, the Nursing Home Financial Advisory Committee conducted meetings on January 12",
April 13", July 13%, and October 12, All meetings were held 9:30 A.M. — 11:30 A.M. virtually,
via the platform Microsoft Teams. In accordance with Governor Lamont’s Executive Order 7b,
all meetings held during the COVD-19 Public Health Emergency (PHE) were recorded and
posted within 24 hours on the Committee’s webpage. Standing agenda items include updates on
(1) nursing home interim rate increase; (2) survey activities/quality issues; (3) receiverships,
closures and bankruptcies; and (4) transition to acuity-based reimbursement methodology.
During the PHE, state and nursing home COVID-19 response updates was added as a standing
item, however, members agreed to remove this agenda item effective July 2022 due to the
improving COVID-19 number and infection control conditions in nursing facilities. All meeting
agendas, minutes and materials can be found on the Committee’s dedicated webpage:
https://portal.ct.gov/DPH/Facility-Licensing--Investigations/Facility-Licensing--Investigations-
Section-FLIS/Nursing-Home-Financial-Advisory-Committee.

% This data is only through SFY 2020 due to flexibility in rate periods resulting from additional funding received
during the public health emergency. Source: Department of Social Services https://portal.ct.gov/DSS/Health-And-
Home-Care/Medicaid-Nursing-Home-Reimbursement/Medicaid-Nursing-Home-Reimbursement.

10 Department of Social Services, report to the Medicaid Medical Assistance Program Oversight Committee,
https://www.cga.ct.gov/ph/med/related/20190106_Council%20Meetings%20&%20Presentations/20210108/HUSK
Y%?20Financial%20Trends%20January%202021%20.pdf, January 8, 2021.

' Latest Bed Census, Department of Social Services, as of December 21, 2021  https://portal.ct.gov/-
/media/Departments-and-Agencies/DSS/Medicaid-Nursing-Home-Reimbursement/2021 12 21-December-Bed-
Census.pdf

12 DSS Nursing Facility Closure Report 1995 — 2021 https://portal.ct.gov/-/media/Departments-and-
Agencies/DSS/Medicaid-Nursing-Home-Reimbursement/NF-Closures-January-202 1 .pdf

13 Connecticut Nursing Facility Bed Census, Department of Social Services, as of December 21, 2021
https://portal.ct.gov/-/media/Departments-and-Agencies/DSS/Medicaid-Nursing-Home-

Reimbursement/2021 12 21-December-Bed-Census.pdf
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On January 12, 2022, the agenda focused largely on the five standing agenda items as follows:

(1) COVID-19 update: (1) DPH reported that the Governor issued new Executive Orders (13F
and 14B) to address vaccination and boosters in facilities. Over 200 homes have some level
of infection present but at far lower rates than during the height of the pandemic. DPH is
holding weekly calls with nursing facilities and continuing to monitor low staffing levels. (2)
DSS staff provided an overview of the support the agency has provided to nursing facilities
throughout the PHE and noted that all of this can be found on the DSS dedicated PHE web
page. 14 (3) Staff from the Long Term Care Ombudsman Program (LTOP) reported that they
are receiving numerous staffing complaints from residents and family members, and there is
some concern that increasing COVID numbers are resulting in staff being moved to COVID
units exacerbating the staffing challenges throughout facilities.

(2) Coronavirus Recovery Fund (CRF) funding update: This is primarily a DSS initiative, but
DPH, through survey activities, has worked in collaboration with DSS to make sure money
distributed to nursing facilities is being utilized as intended. Focus of this funding is on
infection control coaches and infection prevention initiatives, such as eliminating rooms with

four or more beds.

(3) Survey activities/quality issues: DPH shared that in March 2020 the Centers for Medicare
and Medicaid Services (CMS) suspended survey activities across the continuum except for
cases of immediate jeopardy. CMS has resumed survey activities and DPH has
recommenced the agency certification schedule. There is a CMS approved certification
“catch-up” plan that DPH is implementing.

(4) Receiverships, closures, and bankruptcies: DPH staff reported that one facility is in
receivership, three homes have closed since February of 2022, and there are zero pending
bankruptcies.

(5) Transition to acuity-based reimbursement methodology: DSS met with the nursing home
industry last quarter and held a stakeholder meeting to obtain quarterly shadow rates for each
of the buildings. Shadow rates let the homes see what their rates will look like under the new
acuity-based reimbursement system. Each home receives a quarterly shadow rate report
through a secure portal. A fourth quarter shadow rate will go out to facilities at the end of
January. The acuity reimbursement is based off the Minimum Dataset. Nursing facilities
already have to submit this information to CMS for Medicare reimbursement, so DSS is
leveraging that data. Transition will be phased in over three years, and DSS will be
instituting a continuous feedback loop with the facilities.

14 DSS dedicated PHE web page https://portal.ct.gov/DSS/Communications/DSS-Response-to-COVID-19.
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(6) Other Business: There was much discussion among members about low staffing rates and
difficulty recruiting and retaining nursing facility staff across job classifications. Members
representing the nursing home industry shared their concerns about staffing pools paying
higher wages and poaching facility staff. There was a call for legislation to cap staffing
pools.

At the April 13, 2022 meeting the following business was conducted:

(1) COVID-19 Update: (1) DPH reported that the agency is maintaining incident command and
closely monitoring nursing facilities as the state is seeing an increase in COVID-19 infection
numbers due to the onset of a new variant. Currently, facilities have less than a 5% incident
rate. DPH also resumed survey activities. (2) The LTCOP reported that they are seeing a
slight increase in COVID cases at nursing homes, but residents are not as nervous and feel
that they have access to information, vaccination and support from staff. The LTCOP shared
information sheets created by DPH with Resident Councils, and this was well received. Low
staffing ratios continue to be among the chief concerns reported by residents, families and
Regional Ombudsman. The LTCOP is watching staffing ratios and working with facilities.
(3) DSS reported that detailed reports related to DSS support of facilities during the PHE can
be found on the DSS web page dedicated to the department’s COVID-19 response. The
following highlights were shared: (a) There was a temporary 10% rate increase for nursing
facilities 7/1/1 - 3/31/22 and this has been extended through 6/30/22 using state money to
cover April and May and $10 million in American Rescue Plan funds covering June. (b) $30
million was set aside to support enhanced pension and health care benefits for nursing facility
employees. Through the application process nursing homes submitted $35 million in
requests, therefore, DSS is working with homes to modify applications to remain within the
$30 million allocation amount. (¢) $2.5 million in state funding has been made available for
FY 2022 and FY 2023 to support nursing facilities in meeting the social work staffing
requirement. Nursing facilities can apply directly to DSS. As of this meeting, approximately
twelve homes have applied for the funding. (d) DSS has also made available a direct care rate
increase of $500,000 in state funding for FY 2022 and FY 2023 to assist facilities with
meeting minimum staffing requirements. Homes may also apply for this funding through
DSS.

Member Discussion on the COVID-19 Updates: The nursing home industry associations
noted that the facilities are still operating in the midst of a PHE and at last reporting the
highest rates of COVID-19 community spread are in Fairfield, New Haven and New London
Counties. The industry has been watching and to date the increase in community spread is
not correlating to any increases in nursing facility infection rates. This may be for a few
reasons: (1) DPH Commissioner’s Public Service Announcements (PSAs) on the need for
vaccinations; (2) Vaccination mandates; (3) High nursing facility booster rates; and (4)
Employers doing better at being diligent. However, nursing facilities are experiencing the
most severe staffing shortage they have in decades. The DPH Commissioner reminded
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members that vaccinations rates are at 90% for nursing facility staff and 80% of residents.
Need to continue to encourage residents to vaccinate.

(2) Nursing Home Rightsizing Plan Update: DSS shared that plans were due from nursing homes
on April 1, 2022 to receive additional funding if certain conditions were met, one being if any
home doesn’t reach 85% occupancy how they will be affected by case-mix going forward.
DSS is holding open dialogue with nursing facilities on this matter. DSS is developing a public
report on the findings of the April plan submissions and will share it at a future date.

Member Discussion: The nursing facility industry associations informed members that homes
are anxious to receive the results and remain concerned that the pandemic is having
unfavorable impact on their occupancy rates making the information submitted in the April
plans potentially unreliable. It was suggested that the state look at homes again once the
industry is further into post COVID recovery. Staff shortages are at all-time highs and that is
affecting the ability of some nursing homes to accept new residents and increase occupancy
rates, weekend staffing is especially problematic. Labor costs are up significantly, and staffing
pools are exacerbating the problem. The industry stressed the need to cap staffing pools. DSS
staff notes that as of February 2022, the average statewide occupancy rate was 79%. The
LTCOP reported that their office is seeing facilities not working to create appropriate discharge
plans. They are also monitoring the appropriateness of admissions.

(3) Receiverships, closures and bankruptcies: DPH staff provided an update on receiverships,
closures and bankruptcies. At the time of the report DPH has zero pending bankruptcies, one
home in receivership and zero notices of closure.

(4) Survey activities/quality issues: DPH staff gave the following report: (a) Watching staffing
issues closely, especially on weekends. The Temporary Nurse Aide program has been
supportive to the industry and there is discussion about whether to extend it beyond the set
expiration date. DPH is watching the trajectory of the Temporary Nurse Aides to see if they
eventually obtain certification. The numbers of certifications are increasing. (b) Five strike
notices were received. Nursing facility strike-plans are due to DPH tomorrow, and DPH is
readying for mobilization to ensure resident safety and quality of care. (¢) A Wallingford
facility was found to have several immediate jeopardies related to neglect, medication
management and infection control. An immediate plan of correction was implemented by
DPH and a temporary director was instituted but issues persisted. An emergency order to
transfer out residents has been done within a seven-day period.

(5) Transition to acuity-based reimbursement methodology: DSS has established a web page
dedicated to the transition to acuity-based reimbursement'®. Tomorrow DSS is hosting a
public webinar by Myers and Stauffer to walk through entire case-mix model and how it
functions. DSS will also provide updates on implementation and review the shadow rates.
Shadow rate documents have been going to homes quarterly to show them what their rate

15 DSS Acuity-Based Transition web page
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would have looked like under the acuity model. The industry noted that it is pleased with the
phased-in process and outcome of the acuity-based system.

The July 13, 2022 meeting represented the first meeting since April 2020 when COVID-19
updates were removed from the agenda as a formal standing item of discussion representing a
turning point in infection control rates at the facilities and across the state. The meeting focused
on updates regarding the following standing agenda items:

(1) Nursing home rightsizing plan update: As promised at the April meeting, DSS presented
the findings of the nursing home plans submitted to DSS on April 1, 2022 as detailed in
the public Report on Connecticut Nursing Home Rebalancing & Efficiency Plans'® . The
report is a data analysis of nursing facility responses to the efficiency plan requirement
included in one of the state’s financial support packages provided during the COVID-19
PHE. Specifically, facilities were asked to present and discuss ideas regarding ‘right-
sizing’ and rebalancing efforts if a facility did not reach 85% occupancy by that date; has
excess beds in its region; or determines that acuity-based reimbursement would adversely
impact a facility’s financial conditions. Responses varied by facility. While some
facilities included detailed information and transformative thinking about future
sustainability and current consumer trends, it is disappointing that the vast majority of
nursing homes (over 60%) with lower occupancy rates reported no action being taken.
Similarly, the vast majority of nursing homes (over 70%) that identified excess beds in
the area reported no action being taken!”.

Member Discussion: During discussion on the topic, nursing home industry
representatives raised the continuing workforce shortage as negatively impacting the
ability of many facilities to accept new admissions and increase their occupancy rates.
Legislators in attendance referenced working with the Governor’s Workforce Council as
a potential solution and asked about other potential avenues for recruiting and retaining a
quality workforce.

(2) Survey activities/quality issues: DPH staff provided the following update: (a) survey
activity is beginning to resume at a more regular pace. DPH will have 15 new surveyors
on board by the end of the summer and recruitment is ongoing. (b) Quality issues largely
driven by staffing shortage are being identified at an unprecedented rate with eleven
immediate jeopardies in nine different homes occurring since April 1, 2022. The
immediate jeopardies have largely been concerning inadequate staffing and inadequate
supervision, medication errors, abuse and neglect, choking and elopements. Although
likely due to staffing issues, DPH noted that the department is seeing avoidable incidents
and further noted that being short staffed does not negate the responsibility to train staff
appropriately and pay additional attention to oversight, especially of new and temporary

16 The Department of Social Services, Report on Connecticut Nursing Home Rebalancing & Efficiency Plans; July
1, 2022 https://portal.ct.gov/DSS/Press-Room/Press-Releases/Report-on-Connecticut-Nursing-Home-Rebalancing-
and-Efficiency-Plans.

17 Tbid.
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staff. Managing new staff appropriately is a key piece to addressing these quality issues.
For context there were 30-35 investigations that did not result in immediate jeopardies.

(3) Receiverships, closures, and bankruptcies: DSS staff reported that during the period since
the April 2022 meeting there have been zero new receiverships, bankruptcies, or closures.

(4) Transition to acuity-based reimbursement methodology: DSS reported the transition to
case-mix methodology began on July 1, 2022. During the last week of July rate letters
DSS will issue letter to homes. There should not be surprises as over last year shadow
rates have been provided to the nursing facilities so they could see how their rates would
be affected under the case-mix system. DSS will be hosting a series of seminars and
stakeholder meetings to support homes with implementing a value-based component of
acuity.

Member Discussion: Individuals representing the nursing home industry noted the
unprecedented stakeholder input and feedback DSS has engaged in regarding the case-
mix transition.

On October 12, 2022, the following standing agenda items were discussed:

(1) Nursing home rightsizing plan update: DSS staff reported that nursing facilities should be
receiving letters with approvals, modifications, or denial of plans within the next two
weeks.

(2) Survey activities/quality issues: DPH staff reported that the number of immediate
jeopardies continues rise to unprecedented levels. DPH typically sees twelve immediate
jeopardies a year and has seen nineteen this quarter. Common findings include
medication errors, not following care plans, and disregarding advanced directives to not
administer CPR. DPH is taking immediate action and working closely with the nursing
facilities, LTCOP and the nursing home industry associations to address this matter.

(3) Receiverships, closures, and bankruptcies: DSS staff reported that at this time there is one
facility in receivership, zero bankruptcies, and two facilities that have approached DSS
regarding closure.

(4) Transition to acuity-based reimbursement methodology: DSS staff informed members
that the transition to the case-mix reimbursement model is ongoing and that facilities will
have their rates adjusted quarterly and will receive a letter informing them of their rate
shift. Quality will also become an indicator for nursing home reimbursement beginning
July 1, 2023. DSS is working closely with the nursing facility associations on this
development and has invited DPH to join the conversation as well.

(5) Vote on 2023 meeting schedule: The Committee unanimously adopted the following
meeting schedule for 2023: January 11th, April 12th, July 12th, and October 11th — 9:30
a.m. — 11:30 a.m. via Microsoft Teams.
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(6) Other Business: Representatives of the nursing home industry shared the following: (a)
The 4.5% rate increase for staffing went out on July 1, 2022 and that type of increase was
appreciated. However, the industry just did a salary survey, and salaries are going up
across the workforce creating a pressure point for all nursing homes. (b) The industry is
working with the Office of Workforce Strategy and others, but recruitment and retention
remains a critical need. The salary survey will be released next month. Entry pay has
needed to be increase dramatically, and this is impacting the salary for all other positions.
(c) The industry continues to be concerned about inflation present in the nursing facility
environment, especially in the area of staffing which is not reflected in their rates. The
inflation rates cause financial instability for homes in other areas as well due to increases
in the cost of heating oil and food not being considered in rates. Homes relying on
Medicaid have no way to increase their prices the way the private industry does to
account for increased operating costs. (¢) It was noted that the Governor’s Office of
Workforce Strategy is moving at a much more rapid pace than expected on areas such as
CNA training which is great, however, even with the 4.5% rate increase for staffing,
employees are losing ground as inflation raises the cost of living for employees causing
them to still struggle. This directly effects workforce recruitment and retention.

Conclusion

The continuum of care in Connecticut’s long-term services and supports system has broad
implications for the overall operations of nursing homes and impacts financial solvency. This
fact was further emphasized by the onset of the COVID-19 pandemic in March 2020, as the State
experienced a decrease in nursing home occupancy and increased demand for home and
community-based services. The long-term impact of the pandemic on the nursing home industry
is becoming more apparent as we see the workforce shortages and low occupancy rates
continuing as 2022 comes to a close. The need for consumer choice across the system of long-
term services and supports has come more into focus, as has the need to stabilize the nursing
home industry for those who will require or choose to receive care in a nursing facility to ensure
continued access to high-quality nursing facility services.

Connecticut has a robust Money Follows the Person (MFP) program which has assisted many
individuals in the transition from a nursing home level of care to a community setting with
supports as directed by an individual assessment in place to ensure a safe discharge. The MFP
program is a Federal demonstration project dedicated to assuring Connecticut residents access to
a full range of high quality, long-term care options that maximize autonomy, choice and dignity.
Additionally, Connecticut administers the Community First Choice program, a Medicaid State
Plan service option, that has greatly expanded the number of Connecticut residents able to
choose to receive care in the community versus a nursing facility. At the time of this writing,
Connecticut has submitted a plan to CMS for increased federal Medicaid match available
through the American Rescue Plan Act of 2021 to allow states to further enhance their Medicaid
home and community-based services system.

Connecticut also has nursing home beds that provide specialized services, such as mechanical
ventilation and cardiac rehabilitation that will facilitate discharge from the hospital to the nursing
home to a community setting. Notably, assisted living services, the majority of which are not
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funded by the Medicaid system, also play a valuable role in the scope of aging services that
allows yet another level of supportive care and options for consumers. However, these options
have also contributed to the challenges that nursing homes have experienced over time and have
the potential to negatively impact patient/resident census, especially private pay, which again has
a direct link to financial viability.

In recent years, Connecticut has experienced several nursing home closures that were either
voluntary closures or closures pursuant to state receivership and/or state or federal bankruptcy
actions. While this has aligned with the long-term services and supports strategic rebalancing
plan developed in accordance with C.G.S. section 17b-369, the supply of nursing home beds
continues to outstrip demand. Staffing shortages have made it challenging for many nursing
facilities to fill beds and recruit and retain sufficient staffing levels to maintain quality of care
and increase occupancy.

Future Nursing Home Financial Advisory Committee Activities

The committee will continue to meet in 2023 at least quarterly with the next meetings scheduled
for: January 11, 2023, April 12, 2023, July 12, 2023, and October 11, 2023 from 9:30 A.M. —
11:30 — A.M. via Microsoft Teams.
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ANNUAL REPORT OF THE NURSING HOME
FINANCIAL ADVISORY COMMITTEE

January 1, 2023

APPENDICES

Section 17b-339 of the Connecticut General Statutes — Establishes the Nursing Home
Financial Advisory Committee

Sections 19a-490 and 19a-521 of the Connecticut General Statutes — Defines a
nursing home facility

Section 19a-2a of the Connecticut General Statutes — Defines the powers and duties
of the DPH Commissioner

Section 19a-493 of the Connecticut General Statutes — Establishes DPH authority and
parameters for conducting initial nursing home licensure and renewals

Section 19a-498 of the Connecticut General Statutes - Establishes DPH authority and
parameters for conducting Inspections, investigations, examinations, and audits and

defines rules regarding records retention

The Social Security Act Section 1864 Agreement
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Appendix 1

Sec. 17b-339. Nursing Home Financial Advisory Committee. Duties. Membership.
Reports. Annual meeting. (a) There is established a Nursing Home Financial Advisory
Committee to examine the financial solvency of nursing homes on an ongoing basis and to
support the Departments of Social Services and Public Health in their mission to provide
oversight to the nursing home industry on issues concerning the financial solvency of and quality
of care provided by nursing homes. The committee shall convene not later than August 1, 2014,
and consist of the following members: The Commissioner of Social Services, or the
commissioner's designee; the Commissioner of Public Health, or the commissioner's designee;
the Secretary of the Office of Policy and Management, or the secretary's designee; the executive
director of the Connecticut Health and Education Facilities Authority, or the director's designee;
the Long-Term Care Ombudsman and two members appointed by the Governor, one of whom
shall be a representative of not-for-profit nursing homes and one of whom shall be a
representative of for-profit nursing homes. In addition, the Labor Commissioner may appoint a
nonvoting member to the committee. The Commissioner of Social Services and the
Commissioner of Public Health, or their designees, shall be the chairpersons of the committee.

(b) The committee shall (1) evaluate any information and data available, including, but not
limited to, (A) quality of care, (B) acuity, (C) census, and (D) staffing levels of nursing homes
operating in the state to assess the overall infrastructure and projected needs of such homes, and
(2) recommend appropriate action consistent with the goals, strategies and long-term care needs
set forth in the strategic plan developed pursuant to subsection (c) of section 17b-369 to the
Commissioner of Social Services and the Commissioner of Public Health. The Commissioner of
Social Services shall submit quarterly reports to the committee concerning pending nursing home
requests for interim rate increases. Such reports shall, without identifying any requesting facility
by name, list the amount of each increase requested, the reason for the request and the rate that
will result if the request is granted.

(c) Not later than January 1, 2015, and annually thereafter, the committee shall submit a
report on its activities to the joint standing committees of the General Assembly having
cognizance of matters relating to aging, appropriations and the budgets of state agencies, human
services and public health, in accordance with the provisions of section 11-4a.

(d) Not later than October 1, 2014, and quarterly thereafter, the committee shall meet with
the chairpersons and ranking members of the joint standing committees of the General Assembly
having cognizance of matters relating to appropriations and the budgets of state agencies, human
services and public health to discuss activities of the committee relating to the financial solvency
of and quality of care provided by nursing homes.
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Appendix 2

Sec. 19a-490. (Formerly Sec. 19-576). Licensing of institutions. Definitions. (a)
"Institution" means a hospital, short-term hospital special hospice, hospice inpatient facility,
residential care home, nursing home facility, home health care agency, home health aide agency,
behavioral health facility, assisted living services agency, substance abuse treatment facility,
outpatient surgical facility, outpatient clinic, an infirmary operated by an educational institution
for the care of students enrolled in, and faculty and employees of, such institution; a facility
engaged in providing services for the prevention, diagnosis, treatment or care of human health
conditions, including facilities operated and maintained by any state agency; and a residential
facility for persons with intellectual disability licensed pursuant to section 17a-227 and certified
to participate in the Title XIX Medicaid program as an intermediate care facility for individuals
with intellectual disability. "Institution" does not include any facility for the care and treatment
of persons with mental illness or substance use disorder operated or maintained by any state
agency, except Whiting Forensic Hospital;

(b) "Hospital" means an establishment for the lodging, care and treatment of persons
suffering from disease or other abnormal physical or mental conditions and includes inpatient
psychiatric services in general hospitals;

(c) "Residential care home" or "rest home" means a community residence that furnishes, in
single or multiple facilities, food and shelter to two or more persons unrelated to the proprietor
and, in addition, provides services that meet a need beyond the basic provisions of food, shelter
and laundry and may qualify as a setting that allows residents to receive home and community-
based services funded by state and federal programs;

(d) "Home health care agency" means a public or private organization, or a subdivision
thereof, engaged in providing professional nursing services and the following services, available
twenty-four hours per day, in the patient's home or a substantially equivalent environment: Home
health aide services as defined in this section, physical therapy, speech therapy, occupational
therapy or medical social services. The agency shall provide professional nursing services and at
least one additional service directly and all others directly or through contract. An agency shall
be available to enroll new patients seven days a week, twenty-four hours per day;

(e) "Home health aide agency" means a public or private organization, except a home
health care agency, which provides in the patient's home or a substantially equivalent
environment supportive services which may include, but are not limited to, assistance with
personal hygiene, dressing, feeding and incidental household tasks essential to achieving
adequate household and family management. Such supportive services shall be provided under
the supervision of a registered nurse and, if such nurse determines appropriate, shall be provided
by a social worker, physical therapist, speech therapist or occupational therapist. Such
supervision may be provided directly or through contract;

(f) "Home health aide services" as defined in this section shall not include services

provided to assist individuals with activities of daily living when such individuals have a disease
or condition that is chronic and stable as determined by a physician licensed in the state;
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(g) "Behavioral health facility" means any facility that provides mental health services to
persons eighteen years of age or older or substance use disorder services to persons of any age in
an outpatient treatment or residential setting to ameliorate mental, emotional, behavioral or
substance use disorder issues;

(h) "Alcohol or drug treatment facility" means any facility for the care or treatment of
persons suffering from alcoholism or other drug addiction;

(1) "Person" means any individual, firm, partnership, corporation, limited liability company
or association;

(j) "Commissioner" means the Commissioner of Public Health or the commissioner's
designee;

(k) "Home health agency" means an agency licensed as a home health care agency or a
home health aide agency;

(1) "Assisted living services agency" means an agency that provides, among other things,
nursing services and assistance with activities of daily living to a population that is chronic and
stable;

(m) "Outpatient clinic" means an organization operated by a municipality or a corporation,
other than a hospital, that provides (1) ambulatory medical care, including preventive and health
promotion services, (2) dental care, or (3) mental health services in conjunction with medical or
dental care for the purpose of diagnosing or treating a health condition that does not require the
patient's overnight care;

(n) "Multicare institution" means a hospital that provides outpatient behavioral health
services or other health care services, psychiatric outpatient clinic for adults, free-standing
facility for the care or treatment of substance abusive or dependent persons, hospital for
psychiatric disabilities, as defined in section 17a-495, or a general acute care hospital that
provides outpatient behavioral health services that (1) is licensed in accordance with this chapter,
(2) has more than one facility or one or more satellite units owned and operated by a single
licensee, and (3) offers complex patient health care services at each facility or satellite unit. For
purposes of this subsection, "satellite unit" means a location where a segregated unit of services
is provided by the multicare institution;

(o) "Nursing home" or "nursing home facility" means (1) any chronic and convalescent
nursing home or any rest home with nursing supervision that provides nursing supervision under
a medical director twenty-four hours per day, or (2) any chronic and convalescent nursing home
that provides skilled nursing care under medical supervision and direction to carry out
nonsurgical treatment and dietary procedures for chronic diseases, convalescent stages, acute
diseases or injuries; and
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(p) "Outpatient dialysis unit" means (1) an out-of-hospital out-patient dialysis unit that is
licensed by the department to provide (A) services on an out-patient basis to persons requiring
dialysis on a short-term basis or for a chronic condition, or (B) training for home dialysis, or (2)
an in-hospital dialysis unit that is a special unit of a licensed hospital designed, equipped and
staffed to (A) offer dialysis therapy on an out-patient basis, (B) provide training for home
dialysis, and (C) perform renal transplantations.

Sec. 19a-521. (Formerly Sec. 19-602). Nursing home facilities. Definitions. As used in this
section and sections 19a-522 to 19a-534a, inclusive, 19a-536 to 19a-539, inclusive, 19a-550 to
19a-554, inclusive, and 19a-562a, unless the context otherwise requires:

(1) "Nursing home facility" has the same meaning as provided in section 19a-490;

(2) "Department" means the Department of Public Health;

(3) "Commissioner" means the Commissioner of Public Health or the commissioner's
designated representative; and

(4) "Residential care home" has the same meaning as provided in section 19a-490.
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Appendix 3

Sec. 19a-2a. Powers and duties. The Commissioner of Public Health shall employ the
most efficient and practical means for the prevention and suppression of disease and shall
administer all laws under the jurisdiction of the Department of Public Health and the Public
Health Code. The commissioner shall have responsibility for the overall operation and
administration of the Department of Public Health. The commissioner shall have the power and
duty to: (1) Administer, coordinate and direct the operation of the department; (2) adopt and
enforce regulations, in accordance with chapter 54, as are necessary to carry out the purposes of
the department as established by statute; (3) establish rules for the internal operation and
administration of the department; (4) establish and develop programs and administer services to
achieve the purposes of the department as established by statute; (5) enter into a contract,
including, but not limited to, a contract with another state, for facilities, services and programs to
implement the purposes of the department as established by statute; (6) designate a deputy
commissioner or other employee of the department to sign any license, certificate or permit
issued by said department; (7) conduct a hearing, issue subpoenas, administer oaths, compel
testimony and render a final decision in any case when a hearing is required or authorized under
the provisions of any statute dealing with the Department of Public Health; (8) with the health
authorities of this and other states, secure information and data concerning the prevention and
control of epidemics and conditions affecting or endangering the public health, and compile such
information and statistics and shall disseminate among health authorities and the people of the
state such information as may be of value to them; (9) annually issue a list of reportable diseases,
emergency illnesses and health conditions and a list of reportable laboratory findings and amend
such lists as the commissioner deems necessary and distribute such lists as well as any necessary
forms to each licensed physician and clinical laboratory in this state. The commissioner shall
prepare printed forms for reports and returns, with such instructions as may be necessary, for the
use of directors of health, boards of health and registrars of vital statistics; and (10) specify
uniform methods of keeping statistical information by public and private agencies, organizations
and individuals, including a client identifier system, and collect and make available relevant
statistical information, including the number of persons treated, frequency of admission and
readmission, and frequency and duration of treatment. The client identifier system shall be
subject to the confidentiality requirements set forth in section 17a-688 and regulations adopted
thereunder. The commissioner may designate any person to perform any of the duties listed in
subdivision (7) of this section. The commissioner shall have authority over directors of health
and may, for cause, remove any such director; but any person claiming to be aggrieved by such
removal may appeal to the Superior Court which may affirm or reverse the action of the
commissioner as the public interest requires. The commissioner shall assist and advise local
directors of health and district directors of health in the performance of their duties, and may
require the enforcement of any law, regulation or ordinance relating to public health. In the event
the commissioner reasonably suspects impropriety on the part of a local director of health or
district director of health, or employee of such director, in the performance of his or her duties,
the commissioner shall provide notification and any evidence of such impropriety to the
appropriate governing authority of the municipal health authority, established pursuant to section
19a-200, or the district department of health, established pursuant to section 19a-244, for
purposes of reviewing and assessing a director's or an employee's compliance with such duties.
Such governing authority shall provide a written report of its findings from the review and
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assessment to the commissioner not later than ninety days after such review and assessment.
When requested by local directors of health or district directors of health, the commissioner shall
consult with them and investigate and advise concerning any condition affecting public health
within their jurisdiction. The commissioner shall investigate nuisances and conditions affecting,
or that he or she has reason to suspect may affect, the security of life and health in any locality
and, for that purpose, the commissioner, or any person authorized by the commissioner, may
enter and examine any ground, vehicle, apartment, building or place, and any person designated
by the commissioner shall have the authority conferred by law upon constables. Whenever the
commissioner determines that any provision of the general statutes or regulation of the Public
Health Code is not being enforced effectively by a local health department or health district, he
or she shall forthwith take such measures, including the performance of any act required of the
local health department or health district, to ensure enforcement of such statute or regulation and
shall inform the local health department or health district of such measures. In September of each
year the commissioner shall certify to the Secretary of the Office of Policy and Management the
population of each municipality. The commissioner may solicit and accept for use any gift of
money or property made by will or otherwise, and any grant of or contract for money, services or
property from the federal government, the state, any political subdivision thereof, any other state
or any private source, and do all things necessary to cooperate with the federal government or
any of its agencies in making an application for any grant or contract. The commissioner may
establish state-wide and regional advisory councils. For purposes of this section, "employee of
such director" means an employee of, a consultant employed or retained by or an independent
contractor retained by a local director of health, a district director of health, a local health
department or a health district.
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Appendix 4

Sec. 19a-493. (Formerly Sec. 19-578). Initial license and renewal. Prior approval for
change in ownership. Multicare institution. Regulations. (a) Upon receipt of an application for an
initial license, the Department of Public Health, subject to the provisions of section 19a-491a,
shall issue such license if, upon conducting a scheduled inspection and investigation, the
department finds that the applicant and facilities meet the requirements established under section
19a-495, provided a license shall be issued to or renewed for an institution, as defined in section
19a-490, only if such institution is not otherwise required to be licensed by the state. If an
institution, as defined in subsections (b), (d), (¢) and (f) of section 19a-490, applies for license
renewal and has been certified as a provider of services by the United States Department of
Health and Human Services under Medicare or Medicaid programs within the immediately
preceding twelve-month period, or if an institution, as defined in subsection (b) of section 19a-
490, is currently certified, the commissioner or the commissioner's designee may waive on
renewal the inspection and investigation of such facility required by this section and, in such
event, any such facility shall be deemed to have satisfied the requirements of section 19a-495 for
the purposes of licensure. Such license shall be valid for two years or a fraction thereof and shall
terminate on March thirty-first, June thirtieth, September thirtieth or December thirty-first of the
appropriate year. A license issued pursuant to this chapter, unless sooner suspended or revoked,
shall be renewable biennially (1) after an unscheduled inspection is conducted by the department,
and (2) upon the filing by the licensee, and approval by the department, of a report upon such
date and containing such information in such form as the department prescribes and satisfactory
evidence of continuing compliance with requirements established under section 19a-495. In the
case of an institution, as defined in subsection (d) of section 19a-490, that is also certified as a
provider under the Medicare program, the license shall be issued for a period not to exceed three
years, to run concurrently with the certification period. Except in the case of a multicare
institution, each license shall be issued only for the premises and persons named in the
application. Such license shall not be transferable or assignable. Licenses shall be posted in a
conspicuous place in the licensed premises.

(b) (1) A nursing home license may be renewed biennially after (A) an unscheduled
inspection conducted by the department, (B) submission of the information required by section
19a-491a, and (C) submission of evidence satisfactory to the department that the nursing home is
in compliance with the provisions of this chapter, the Public Health Code and licensing
regulations.

(2) Any change in the ownership of a facility or institution, as defined in subsection (¢) of
section 19a-490, owned by an individual, partnership or association or the change in ownership
or beneficial ownership of ten per cent or more of the stock of a corporation which owns,
conducts, operates or maintains such facility or institution, shall be subject to prior approval of
the department after a scheduled inspection of such facility or institution is conducted by the
department, provided such approval shall be conditioned upon a showing by such facility or
institution to the commissioner that it has complied with all requirements of this chapter, the
regulations relating to licensure and all applicable requirements of the Public Health Code. Any
such change in ownership or beneficial ownership resulting in a transfer to a person related by
blood or marriage to such an owner or beneficial owner shall not be subject to prior approval of

Page 19 of 69



the department unless: (A) Ownership or beneficial ownership of ten per cent or more of the
stock of a corporation, partnership or association which owns, conducts, operates or maintains
more than one facility or institution is transferred; (B) ownership or beneficial ownership is
transferred in more than one facility or institution; or (C) the facility or institution is the subject
of a pending complaint, investigation or licensure action. If the facility or institution is not in
compliance, the commissioner may require the new owner to sign a consent order providing
reasonable assurances that the violations shall be corrected within a specified period of time.
Notice of any such proposed change of ownership shall be given to the department at least ninety
days prior to the effective date of such proposed change. For the purposes of this subdivision, "a
person related by blood or marriage" means a parent, spouse, child, brother, sister, aunt, uncle,
niece or nephew. For the purposes of this subdivision, a change in the legal form of the
ownership entity, including, but not limited to, changes from a corporation to a limited liability
company, a partnership to a limited liability partnership, a sole proprietorship to a corporation
and similar changes, shall not be considered a change of ownership if the beneficial ownership
remains unchanged and the owner provides such information regarding the change to the
department as may be required by the department in order to properly identify the current status
of ownership and beneficial ownership of the facility or institution. For the purposes of this
subdivision, a public offering of the stock of any corporation that owns, conducts, operates or
maintains any such facility or institution shall not be considered a change in ownership or
beneficial ownership of such facility or institution if the licensee and the officers and directors of
such corporation remain unchanged, such public offering cannot result in an individual or entity
owning ten per cent or more of the stock of such corporation, and the owner provides such
information to the department as may be required by the department in order to properly identify
the current status of ownership and beneficial ownership of the facility or institution.

(c) (1) A multicare institution may, under the terms of its existing license, provide
behavioral health services or substance use disorder treatment services on the premises of more
than one facility, at a satellite unit or at another location outside of its facilities or satellite units
that is acceptable to the patient receiving services and is consistent with the patient's assessment
and treatment plan.

(2) Any multicare institution that intends to offer services at a satellite unit or other
location outside of its facilities or satellite units shall submit an application for approval to offer
services at such location to the Department of Public Health. Such application shall be submitted
on a form and in the manner prescribed by the Commissioner of Public Health. Not later than
forty-five days after receipt of such application, the commissioner shall notify the multicare
institution of the approval or denial of such application. If the satellite unit or other location is
approved, that satellite unit or location shall be deemed to be licensed in accordance with this
section and shall comply with the applicable requirements of this chapter and regulations
adopted under this chapter.

(3) The Commissioner of Public Health may adopt regulations, in accordance with the
provisions of chapter 54, to carry out the provisions of this subsection. The Commissioner of
Public Health may implement policies and procedures necessary to administer the provisions of
this subsection while in the process of adopting such policies and procedures as regulation,
provided the commissioner prints notice of intent to adopt regulations in the Connecticut Law
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Journal not later than twenty days after the date of implementation. Policies and procedures
implemented pursuant to this section shall be valid until the time final regulations are adopted.
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Appendix 5

Sec. 19a-498. (Formerly Sec. 19-582). Inspections, investigations, examinations and
audits. Retention of records. (a) Subject to the provisions of section 19a-493, the Department of
Public Health shall make or cause to be made a biennial licensure inspection of all institutions
and such other inspections and investigations of institutions and examination of their records as
the department deems necessary.

(b) The commissioner, or an agent authorized by the commissioner to conduct any inquiry,
investigation or hearing under the provisions of this chapter, shall have power to inspect the
premises of an institution, issue subpoenas, order the production of books, records or documents,
administer oaths and take testimony under oath relative to the matter of such inquiry,
investigation or hearing. At any hearing ordered by the department, the commissioner or such
agent may subpoena witnesses and require the production of records, papers and documents
pertinent to such inquiry. If any person disobeys such subpoena or, having appeared in obedience
thereto, refuses to answer any pertinent question put to such person by the commissioner or such
agent or to produce any records and papers pursuant to the subpoena, the commissioner or such
agent may apply to the superior court for the judicial district of Hartford or for the judicial
district wherein the person resides or wherein the business has been conducted, setting forth such
disobedience or refusal, and said court shall cite such person to appear before said court to
answer such question or to produce such records and papers.

(c) The Department of Mental Health and Addiction Services, with respect to any
behavioral health facility or alcohol or drug treatment facility, shall be authorized, either upon
the request of the Commissioner of Public Health or at such other times as they deem necessary,
to enter such facility for the purpose of inspecting programs conducted at such facility. A written
report of the findings of any such inspection shall be forwarded to the Commissioner of Public
Health and a copy shall be maintained in such facility's licensure file.

(d) In addition, when the Commissioner of Social Services deems it necessary, said
commissioner, or a designated representative of said commissioner, may examine and audit the
financial records of any nursing home facility, as defined in section 19a-521, any residential care
home, as defined in section 19a-521, or any nursing facility management services certificate
holder, as defined in section 19a-561. Each nursing home facility, residential care home and
nursing facility management services certificate holder shall retain all financial information, data
and records relating to the operation of the nursing home facility or residential care home for a
period of not less than ten years, and all financial information, data and records relating to any
real estate transactions affecting such operation, for a period of not less than twenty-five years,
which financial information, data and records shall be made available, upon request, to the
Commissioner of Social Services or such designated representative at all reasonable times. In
connection with any inquiry, examination or investigation, the commissioner or the
commissioner's designated representative may issue subpoenas, order the production of books,
records and documents, administer oaths and take testimony under oath. The Attorney General,
upon request of said commissioner or the commissioner's designated representative, may apply
to the Superior Court to enforce any such subpoena or order.
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Appendix 6

HEALTH CARE FINANCINC

ADMINISTRATION
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Goverament Contar
Bosthn, MA 02203

ANSWERED

Sy e e g
Susan Addiss, Commissioner REFERRED _fwnT |
Department of Herlth Services e !
150 Washington Street A

Hartford, Connecticut 06106
Dear Ms. Addiss:

The enclosed transmittal will serve as notice of the intention of
the Health Care Financing Administration to update the 1864
Agreement to reflect changes as a result of legislation. These
modifications are effective beginning October 1, 1993.

This notice is made in accordance with Article VII{B) of the
current Agreement, which permits the Secretary to modify the
Agreement to incorporate changes in *®*> State's functions and
responsibilities a= a result of changes to the Act or regulations.
These modificaticas merely update the Agreement to reflect changes
as a result of the Omnibus Budget Reconciliation Act of 1950 (OBRA
80) and the Clinical Laboratory Improvement Amendments of 1988
(CLIA 88).

Under Section 1864(a) of the Social security Act (the Act), as
amended by Section 4154(d) of OBRA 90 (PL 101-508), the States
having Section 1864 Agreements with the Secretary are now obligated
to perform inspections of laboratories, and other related
activities, to determine compliance with the requirements of ti.e
Clinical Laboratory Improvement Amendments of 1988 (CLIA BB)
whether or not the laboratories also participate in Medicare.

Accordingly, a transmittal containing the updated sections of the
1864 Agreement is enclosed. The transmittal cover sheet specifies
and summarizes all changes and lists the changed pages for
incorporation into the Agreement.

Several Articles of the Agreement have been updated to reference
the Code of Federal Requlations (CFR} Title 42, Chapter IV, in
addition to the references to Section 1864, 1874, and related
provisions of the Act. These updates to the current agreement are
necessary to maintain consistency with the law and to reflect the
increased State agency responsibilities accruing as a result of
changes in the law.
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TRANSMITTAL OF REVISED PAGES QF THE SECTION 1864 AGREEMENT

The Section 1864 Agreement has been updated to reflect legislative
char.ges as a result of PL100-360 an ©r,100-485 (home health agency
toll-free hotline and complaint investigatlon),

PL100-578 (Clinical Laboratory Improvement Amendments of 1988) and,
PL101-508 (screening mammography}.

The attached revised pages should be added or substituted for
designated pages in the current Agreement, as indicated in the
following instruction.

REVISED MATERIAL REVISED PAGES REPLACED PAGES
Cover Sheet and Index i-ii (2 pages) first 2 unnumbered
pages
Articles I-I1I 1-5b (7 pages) 1-5 {5 pages)
Article IX 13 (1 page) 13 (1 page)
Article XV 18-19 (2 pages) 18 (1 page)

SUMMARY OF REVISIONS

Article I, Definitions and Delegat.ions:
(1) updates the supplier categoxy by changing "irdependent
laboratory" to "laboratory" (PL100-578) and adding screening
mammography (PL101-508}.
(2) adds a definition for “other entity" to include laboratory
(PL100-578), and
(3) updates the definitions for "general instructions" and
“"regulations" to encompass legislative changes (PL100-578).

Article II, Functions to be Performed by the State, is updated to

include:

A Unaer Section 1864 of the Act
(1) reguirements of the Clinical Laboratory Improvement
Amendments of 1988 (PL100-578) and the Code of Federal
Regulations, Title 42, Chapter 1V, and
(2) home health agency toll-free hotline and complaint
investigation maintained by the State (PL100-360 and PL10O-
485},

G. Effect of State and Local. Licensing Reguirements, provides
for licensure of laboratories by States whose licensure
programs have been approved Dby the Secretary under Section
353 of the Public Health Service Act.

Article IX, Cost of Administration, is updated to include Section
M, which addresses the applicability to activities carried out in
meeting the requirements of the Clinical Laboratory Improvement
Amendments of 1988 (PL100-578) and the Code of Federal Requlations,
Title 42, Chapter IV.

Article XV, Clauses Incorporated by Reference, is updated to
include the Federal Acquisition Regulations (FAR) Clause entitled
Electronic Funds Transfer, 52.232-28.2
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AGREEMENT BETWEEN

The Secretary of Health and Human Services

and

The sState of Connecticut

To carry ouiL the provisions of Sections 1864, 1874, and related

provisions of the Social Security Act, as amended.

The Secretary of Health and Human Services, hereinafter referred

to as the Secretary, and the Staie of Connecticut, (Departuent of

Health & Addiction Services, Hospital and Medical Care

Administration), hereinafter referred to as the sState, hereby

agree to the following terms:
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Article I
DEFINITIONS AND DELEGATIONS

A. Definition of terms for the purpose of this Agreewment:

1.

"Secretary" means the Secretary of Health and Human

Services or the Secretary’'s delegate, unless otherwise

specified.

"Act" means Title XVIII of the Soc¢ial Security Act, as amended,
"HCFA" means the Health Care Financing Administration,
"Provider" or "provider of services" means an institution, or

distinct part of an institution, facility or agency defined in
the Act and includes but 1s not limited to:

a. Hospitals

(1) General { 8) Maternity or Obstetri-=
(2)' Short term { 3) Eye, Ear, N._.3se and
Throat

(3) Children's and (10) Cancer/Oncology
Adolescent/Children's (11) Psychiatric

{(4) Christian Science (12) Rehabilitation

{

(

Sanatoriums 13) Long term
(5) Medical-surgical 14) Swing Bed (Hospital
(6) Orthopedic providers or extended
(7) Gynecological care services)

b. Skilled nursing facilities

c. Home health agencies

d. Providers of outpatient physical therapy and/or speech
pathology services

e. Comprehensive outpatient rehabilitation facilities

f. Hospices

"Supplier" or "supplier of services" means an individual or entity
whose services are described in the Act and includes but is not

limited to:

a. Laboratories as defined in Secticn 1861(s) of the
Act and in 42 CFR 493.2.

b. Suppliers of portable x-ravy services

S End-stage renal disease treatment facilities
1
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11.

d. Chiropractors

e. Rural health clinics

f. Physical therapists in independent practice

g. Ambulatory surgical centers

h. Screening mammography services

“Other entity" means an individual or unit whose health services
are not described in the Act, but are described in a related
Federal law and includes but is not limited to:

Laboratories as defined in CLIA (P.L. 100-578). (N.B. this
definition encompasses the provisions of Section 1861(s) of the
Act as well as including many laboratories that do not participate
in Medicare.)

"General instructions” means operating manuals, related written
instructions, and guidelines of general application issued by the
Secretary pursuant to the Act and regulations in respect to
matters covered by this Agreement. A& general Instruction for
purposes of this Agreement may not be issued below the level of
the Secretary's designee (i.e., Director of the Office of Survey
and Certification, Regional Administrator or Associate Regional
Administrator).

"Regulations" unless otherwise specified means those regulations
promulgated by the Secretary pursuant to the Act and cedified in
the Code of Federal Regulations, Title 42, Chapter IV.

"~ideral Acquisition Regula:ion", as used .n this contract, means
those parts of the Federal Acquisition Regulation (FAR), as
codified in Title 48, Chapter 1 of the Code o0f Federal
Regulations, and includes the Department of Health and Human
Services Acquisition Regulation. The term FAR as reference is
made hereinafter, applies as in effect on the effective date of
this Agreement and as may be modified on or before each June 15
thereafter for any renewal period.

"State" means the State which is a party to this Agreement and
includes the State survey agency.

"State survey agency" refers to that component within the State
government which has the primary responsibility for the
performance of the functions under this Agreement,



12. "Subcontract" means any contract, agreement, purchase order, or
lease (including leases of real property) to obtain space,
svpplies, equipment, or services under this Agreement; the term
"subcontractor'" means any holder of one or more subcontracts.
"Subcontract" does not include an agreement between the State
survey agency and other State or local government agencies.

135 "Trust Fund" means either the Federal Hospital Insurance Trust
Fund established by Section 1817(a) of the Act or the Federal
Supplementary Medical Insurance Trust Fund established by Section
1841(a) of the Act, or both, as may be appropriate in the context
of this Agreement.

Federal delegations of authority for the purpose of this Agreement:

The Secretary of Health and Human Services has delegated the authority
for the administration of this Agreement, except for the authority to
terminate the Agreement under Section 1864 of the Act, to the
Administrator of the Health Care Financing Administration. This
authority has been redelegated by the Administrator to the Deputy
Administrator and to the Associate Administrator for Operations, and
has been further redelegated to ti- Deputy Associate Administrator for
Operations anrd the Regional Administrators. The Regional Administrator
may retain the authority or redelegate {t further to an Associate
Regional Administrator.

Certain responsibilities for the administration of the Act have been or
may be delegated to the Inspector General of the Department of Health
and Human Services or to other components of the Department.

Articla II
FUNCTIONS TO BE PERFORMED BY THE STATE

IUnder Section 1864({a} of the Act

1. The State upon request of the Secretary shall certify whether or
not providers/suppliers within the State that are participating
or are asking to participate under the Act or under CLIA, comply
with all applicable definitions and requirements in the Act and
in implementing regulations.

In performing certification related duties, the functions of the
State include, but are not limited to:

{a) identifying potential providers and suppliers of services
within the State;

{b) explaining the requirements and conditions for qualifying as
a provider or supplier of services;

3



B.

(¢} surveying for the purpose of certifying to the Secretary
compliance or non-compliance of providers and suppliers of
services and resurveying such entities, at such times and
manner as the Secretary may direct;

(d) explaining requirements for an acceptable plan of correction
for cited deficiencies; and

(e} forwurding to the Secretary a completed Statement of
Deficiencies and Plan of Correction, HCFA Form 2567, that is
acceptable to the Secretary for each provider and supplier
surveyed or resurveyed.

In making . certifications the State shall apply the appropriate
conditions of participation for providers and conditions for coverage
for suppliers of services, including standards for life safety from
fire, and other requirements incorporated by reference in the
regulations. The application of such conditions, standards and
requirements shall be in accordance with the nationally uniform survey
procedures established in regulations and general instructions.

2. The State shall maintain:
{(a) a toli-free hotline to:

(1) collect, maintain, and update information on
participating home health agencies; and

(2) receive complaints and answer questions with respect to
home health agencies.

(b) a unit for investigating such complaints that possesses
enforcement authority and has access to relevant information.

Under Sections 1B864(c¢) and 1865(a) of the Act

At the request of the Secretary, the State shall conduct validation
surveys of institutions accredited by the Joint Commission on
Accreditation of Health Care Organizations or the American Osteopathic
Association on a selected sample basis, or because of substantial
allegations of the existence of significant deficiencies. Complaints
received by the State concerning accredited institutions shall be
reported to the Secretary. To the extent that the Secretary finds it
desirable, and in the interest of maintaining uniformity of results,
representatives of the Secretary may join with the State in conducting
validation surveys. The §State shall assist the Secretary's
representatives in investigating, documenting, and resolving differences
between the findings reported by accrediting bodies and those obtained
in wvalidation surveys. The State shall similarly conduct validation
surveys of providers and suppliers, accredited by other accrediting
organizations on the same basis in accordance with regulations and
general instructions of the Secretary.

3 4 < 4 "



c.

Under Section 1874 of the Act

1.

The State shall certify to the Secretary whethern:

13)

(b)

(c)

(d)

(e)

(f)

Suppliers of portable x-ray services performing diagnostic
x-ray tests described in Section 1861(s)(3) of the Act, meet
the requirements of the Act and regulations;

Chiropractors furnishing the services and supplies described
in Sections 1861(s):) and 1861(s)(2)(A) of the Act, meet the
requirements of Section 1861(r)(5), including whether such
chiropractors are licensed or otherwise legally authorized to
perform such services, and whether they meet the uniform
minimum standards prescribed by the Secretary;

End-stage renal disease treatment facilities meet the
requirements of Section 1881 of the Act and implementing
regulations prescribed by the Secretary; ,

Physical therapists furnishing individuals with outpatliunt
physical therapvy or speech pathology services in such
therapists' offices or irn such individuals' hones meet the
requirements of Section 1861(p) of the Act, and implementing
regqulations prescribed by the Secretary {(including whether
such physical therapists meet State licensure requirements});
and

Laboratories performing diagnostic laboratory services
described in Sections 1861(s)(3), (13), (14) and (15) of the
Act, meet the requirements of the Act, and regulations.
Screening mammography services meet the requirements of
Sections 1834 (c){(3) and 1861 (jj) of the Act and regulations
prescribed by the Secretary.

The State shall assist the Secretary in collecting financial
interest information that providers and suppliers are required
to furnish pursuant to the Act and regulations.

Under Section 1819(e) and (g) of the Act

The State shall perform the prescribed functions related to skilled
nursing facilities and the survey and certification process as set forth
in the Act, requlations and program issuances.

Under the Code of Federal Requlations, Title 42, Chapter IV

1.

The State shall perform the following functions related to the

certification of laboratories:



(a) performing at least biennial inspections of each laboratory
(except those qualifying for certificates of waiver or
inspected by accredita...a bodies) to assess compliance,
including:

identifying and reporting of deficiencies;
evaluating personnel qualifications;

monitoring laboratory participation in an approved
proficiency testing program; and

{(4) evaluating plans of correction and conducting related
follow-up surveys. ,

1
2
3

{(b) submitting recommendations to the Secretary concerning
issuance of certificates, certificates of waiver and
enforcement activity, as well as recommending sanctions;

(¢} conducting validation surveys of a representative sanple
(specified by the Secretary) of laboratories inspected by
accreditation organizations; and

(d} conducting surveys as required by the Secretary, such as
complaint surveys or some surveys in certificate of waiver
laboratories.

2. Exception: If the State operates an accreditation program
approved by the Secretary, the Secretary will perform the
validation surveys.

Under the Prospective Payment System (PPS)

The State shall conduct surveys of providers or parts of providers in
connection with requests for exemption for PPS.

Effect of State and Local Licensing Requirements

The State shall certify whether or not a provider or supplier is

eligible or continues to be eligible for participation in or coverage
under the Medicare program. Licensure of laboratories by those States
whose licensure programs have been approved by the Secretary under
Section 353 (p) of the Public Health Service Act will suffice as
certification for CLIA purposes.

Real Party in Interest

In the performance of the functions described in this Agreement, the
State acts on behalf of the Secretary as a Federal contractor, carrying
on for the Secretary, the administrative responsibilities imposed
pursuant to law by applying and enforcing Federal standards. The
Secretary, however, is the real party in interest in administering the
program through this Agreement. '

5a



Records

The State, or any local governmental agency performing any function of
the State under this Agreement, shall maintain pertinent survey,
certification, statistical, or other records for a period of at least
four (4) years after the date of such record.

Reports

The State shall make reports in the form and containing such informaticn
as the Secretary may require, and shall comply with such general
instructions or regulations as the Secretary may issue regarding the
accuracy of such reports. Where feasible and practicable such reporting
requests will provide lead time that will facilitate any necessary
adjustments in workload planning.

Article III
COMPLIANCE WITH REGULATIONS AND GENERAL INSTRUCTIONS

The State sh-1l1 comply with such regulations and general instructions
as the Secreciary may prescribe for the administration of this Agreement.
When feasible and practicable the State will be requested to apply its
program knowledge and experience to participate in the development of
general instructions.

5b

Page 33 of 69



Article IV
ORGANIZATION AND PERSONNEL

Organization

1 L

2.

ll

The State shall organize most of the functions under this

Agreement within a single State survey agency.

The State shall provide facilities and employ qualified personnel
necessary to carry out the functions under this Agreement. The
placement of survey perscnnel within the State survey agency, or
any other agency of the State dedicated to fulfilling the
functions of this Agreement, shall be subject to the approval of
HCFA.

With prior written authorization of the Secretary, the State may
utilize the services, facilities, and records of any other State
agency or local governmental agency to assist the State survey
agency in carrying out the functions authorized by this Agreement.
Only the reasonable and necessary costs incurred by such agencies
in furnishing to the State survey agency such services,
facilities, or records, may be allowed under this Agreement, in
accordance with Article IX.

Personnel

Personnel of the State performing functions under this Agreement
shall meet the Federal surveyor qualification standards specified
in general instructions.

Upon request of the Secretary, personnel employed or utilized by
the State in carrying out the functions under this Agreement will
participate in programs designed to develop and maintain the
proficiency of personnel directly involved in survey or

certification activities, These programs include but are not
limited to surveyor orientation, basic surveyor training, and
specialty surveyor training. Survey personnel will attend

meetings, conferences, or training programs within or outside the
State as may be required by the Secretary.

The State shall require any local governmental agency performing
services pursuant to Paragraph A, section 2, of this Article to
follow the general instructions applicable to surveyor
gualifications and the merit system standards applicable to the
State.



4. Standards for a merit system of persconnel administration
consistent with the Federal regulation in 5 CFR, Chapter I,
Subpart F - Standards for a Merit B8ystem of Personnel
Administration, shall be maintained by the State and made
applicable to personnel in any State or local agency involved in
the performance of this Agreement.

Article V
EVALUATION

The Secretary has the right periodically to evaluate the State's
performance under this Agreement. The Secretary may maintain onsite
representatives with the State or a subcontractor for the duratiocn of
any such evaluation.

When an evaluation is made by the Secretary on the premises of the State
or a subcontractor, the State shall provide, and shall require its
subcontractor(s) to provide, all reasonable facilities and assistance
for the safety and convenience of the Secretary's representatives in the
performance of their fur.ilons. The State shall furnish to tne
Secretary such records and r:ports as the Secretary may require to
evaluate the State's performance under this Agreement. All evaluations
by the Secretary shall be performed in such a manner as will not unduly
delay the State's functions under this Agreement.

The Secretary makes evaluations primarily through a planned program of
Federal surveys of providers and suppliers previovusly surveyed by the
State and through its national State Agency Evaluation Program (SAEP).

The SAEP is designed to evaluate the manner and extent te which the
State meets performance standa. ... Major operational specifics for the
perivimance standa:ds are detailed in the State Operations Manual (HCFA
Pub. 7).

- The performance standards include, but are not limited to the following:

1. Organization and staffing of the State survey agency to enable
fulfillment of the functions required under this Agreement.

2, Surveys are planned, scheduled, conducted, and processed timely.

3. Survey findings are supportable.

4. Certifications are fully documented, and consistent with

applicable law, regulations, and general instructions.

5. Current written internal operating procedures are consistent with
program requirements.



D.

E.

10.

11.

12.

13.

14.

A plan of correction is requested from a provider/supplier having
deficiencies that do not pose an immediate and/or serious threat
to patients, or do not limit the capacity to furnish care or
services, The State follows .. with providers and suppliers until
deficiencies are corrected.

when certifying noncempliance, adverse action procedures set forth
in regulations and general instructions are adhered to.

Supervisory reviews and evaluations of surveyor performance are
made routinely. '

Required financial and budget reports are submitted on time and
completed in accordance with general instructions.

All ekpendituras and charges to the program are substantiated to
the Secretary's satisfaction.

Actual survey and certification activities are consistent with
the annual activity plan and workload estimate approved by HCFA.

The performance of agencies utilized to perform specific functions
under this Agreement are monitored.

Oongoing surveyor training programs develop and maintain surveyor
proficiency.

Results of complaint investigations against providers and
suppliers are considered in making certification decisions.

If a formal evaluative report is prepared that reflects deficiencies in
the State's performance under this Agreement or proposes corrective
action to be taken by the State, the Secretary =hall:

1l

2.

furnish a copy to the State; and

discuss any corrective actions proposed in the report with the
State in order to establish reasonable and practicable time frames
for implementation.

When the Secretary determines that the State is not able or is not
willing to perform part or all of the functions and responsibilities
prescribed in this Agreement, the Secretary may terminate the Agreement

in whole or in part, in accordance with Article VIII.



Article VI
TERM OF AGREEMENT

This Agreement shall begin on October 1, 1991, and end on September 30,
1992. The Agreement is automatically renewed for periods of one (1)
year unless the Secretary or the State gives written notice of its
intention not to renew the Agreement at least 90 days from the end of
the current term.

Any notice under Paragraph A of this Article shall be deemed to have
been given upon the date such notice was mailed, as established by the
postmark or other appropriate evidence of the date of transmittal.
Whenever the State gives notice of its intention not to renew this
Agreement it shall, prior to mailing such notice, notify the appropriate
HCFA Regional Administrator, by telephone or other oral communications,
of its intention not to renew this Agreement.



Article VII
MODIFICATION OF AGREEMENT

This Agreement may be modified at any time by mutual written consent of
the Secretary and the State.

The Secretary may modify this Agreement to incorporate changes in the
State's functions and responsibilities as a result of changes to the
Act or regulations.

Prior to any modification wunder Paragraph B of this Article, the
Secretary shall consult with the State and participate in planning for
adjustments which might be necessary. Thereafter, the Secretary shall
provide the State written notice that the modification is to be made
not more than 90 days after the date specified in the notice (or such
other date as may be required by statute). 1If the State notifies the
Secretary within 10 days of receipt of the Secretary's notification,
the State may terminate this Agreement not less than 90 days after the
date specified in the notice and shall not be required to implement any
modification of this Agreement provided for in such notification during
such 90 day period.

Article VIII
TERMINATION QF AGREEMENT

This Agreement may be terminated at any time by mutual written consent
of the parties to the Agreement.

The State may terminate this Agreement at any time upon 180 days written
notice t¢ the Secr~tary.

If the Secretary determines that the State is not able or willing to
.carry out part or all of the functions under this Agreement (including
a determination that the State has failed to meet a performance
standard(s) as described in Article V and detailed in the §tate
Operations Manual), the Secretary may terminate the Agreement in whole
or in part, or exclude specific classes of providers and/or suppliers
identified in Article I from the State's survey and certification
functions under this Agreement, or otherwise limit or decrease its
scope.

If this Agreement is terminated pursuant to the terms of this Article,
the State shall be paid the allowable costs incurred in terminating this
Agreement in accordance with Article IX, Paragraph F.



If this Agreement is terminated or nonrenewed by either the Secretary
or the State, the State shall use its best efforts to accomplish an
orderly transition of its functions under this Agreement to the
successor survey entity.

Article IX
COST OF ADMINISTRATION

The Secretary's fiscal obligation under this Agreement is contingent
upen the apportionment to the Secretary of appropriated funds for the
applicable fiscal year from which payment for the cost of performing
the functions of this Agreement can be made. No legal liability on the
part of the Secretary for any payment, nor any legal obligation of the
State to perform, may arise until the State receives notice from

the Secretary that funds have been made available for this Agreement.
Moreover, in no event shall the Secretary's obligation under this
Agreement exceed the amount of funds which have been obligated to this
Agreement.

The State will be given suffi .ient opportunity prior to tie beginning
of every Federal fiscal year to prepare a State survey agency activity
plan and budget estimate based on HCFA's activity plan and budget
estimate for that forthcoming Federal fiscal year. On this basis, the
State will submit to the Secretary, at such time and in such form as
the Secretary may prescribe, a budget request that provides an estimate
of costs to be incurred by the State (through th2 State survey agency
and other State and local agencies) for performing the functions under
this Agreement for the period corresponding to the Federal fiscal year
that begins on October 1 and ends on September 30. The budget request
will include cost estimates accrrmpanied by such supporting documents as
may Y= prescribed by the ESaciretary.

The Secretary will not reimburse the State for any costs attributable
to the general expenses of the State in carrying out functions of State

.government which are not related to this Agreement. The State budget

request must equitably apportion the costs attributable to expenses
incurred by the State for conducting activities related to but
distinguishable from, activities conducted under the Act and this
Agreement. The Secretary will reimburse the State for HCFA's fair share
of the costs attributable to such planning and other efforts as the
State may perform directed towards the coordination of activities in
carrying out this Agreement and other activities related to the
provision of services similar to those for which payment may be made
under the Act, or related to the facilities and perscnnel required for
the provision of services, or related to improving the guality of such
services. The Secretary will determine the amount of such costs
allocable tco this Agreement on the basis of information submitted by
the State, setting forth the vlans proposed for coordinating its
functions under this Agreement with such other activities.,

10
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The Secretary and the State will negotiate the amount of the annual
budget, and any revisions thereto, based on the budget request submitted
by the State. After the negotia..:ns between the Secretary and the
State on the amount of the annual budget, or any revisions thereto, the
Secretary will issue a notice specifying such budget in an amcunt
calculated to pay the costs of administering this Agreement. Such
budgeted amount for the purpose of obligation of funds by the Secretary
shall be a ceiling which the State may not exceed without the prior
written approval of the Secretary.

The State may, at any time during the fiscal year, submit appropriate
revisions to the estimated amount of its budget as a result of any
modification to this Agreement or functions thereunder. The Secretary
will determine if a revision to the amount of the estimated budget is
appropriate and on that basis will make any adjustments to the budgeted
amount.

If at any time it appears to the State that the budgeted amount is not
sufficient to cover costs incurred and estimated to be incurred in the
fiscal vear, the State shall so notify the Secretary promptly. Such
notification may be by telephone or telegraph with later confirmation
by letter and will contain propusals as to how costs expected to be
incurred may be reduced. The Secretary and the State will promptly
negotiate ways and means of resolving the matter for the purpose of
ensuring that the State will not incur costs in excess of the budgeted
reduction of functions to be performed by the State, a combination of
both, or such other ways and means as may be agreeable to the parties.
1f, after negotiating in good faith, the parties are unable to find a
satisfactory solution to the matter, the Secretary will give the State
written notice as to what measures to take in order to aveid incurring
costs in excess of the budgeted amount.

Notwiths.anding any other provisions of this Agreement, if the Secretary
notifies the State to abate the performance of a function, there shall
be no obligation on the part of the Secretary for costs incurred by the

State in the performance of such function beyond the effective date of

the notice to abate or the date such notice is received, whichever is
later.

However, the allowability of any c¢osts incurred by the State in the
implementation of any such abatement directed by the Secretary will be
governed by the provisions of the Federal Acquisition Regulation
applicable to termination costs.

The Secretary is not obligated to reimburse the State for costs incurred
in excess of the budgeted amount. The State is not obligated to incur
costs in excess of the budgeted amount until the Secretary notifies the
State, in writing, that the budgeted amount has been increased,

13



Subject to the foregoing provisions of this Article, the Secretary shall
pay to the State the total amount of allowable costs incurred by the
State in the performance of this Agreement. The costs allowable under
this Agreement will be determined in accordance with Subpart 31.6 of the
Federal Acquisition Regulation.

The FAR provides that the allowability of costs under the Agreement will
be determined in accordance with Office of Management and Budget
Circular No. A-87, "Cost Principles for State and Local Governments."

The State shall comply with applicable regulations and general
instructions for property purchased with funds provided under this
Agreement. Funds provided by the Secretary under this Agreement will
be used solely for the reasonable and necessary costs of the State in
performing the functions authorized by this Agreement.

If the State utilizes any service or material purchased or contracted
for pursuant to this Agreement for purposes other than those authorized
by the Agreement, the cost of such service or material will prorated,
pursuant to State Operations Manual procedures issued by the Secretary
and applicable cost principles. Only that part that is attributable to
the performance of functions aul.owized by this Agreement may be
considered a -easonable and necessary cost for the performance of this
Agreement.

The State shall submit to the Secretary a report, including supporting
data, of the allowable costs incurred by it during each quarter of the
Federal fiscal year. This report is due to the Secretary no later than
30 days after the close of the quarter in which such costs were
incurred.

Negotiations on the amount of administrative costs of the State to be
allowed by the Secretary shal! be undertaken by the secretary and the
State, based upon the State's qguarterly statements.

Such items of costs on which the Secretary and the State are unable to

agree will continue to be negotiated and, if not resolved, are subject
to a subsequent determination by the Secretary in accordance with
Paragraph K of this Article. To the extent unpaid, such amounts which
are agreed upon shall be paid promptly by the Secretary.

If the Secretary and the State are unable to agree upon a final amount
of the administrative costs of the State for a particular quarter or
other period, the Secretary shall issue a final determination of the
amount of such administrative costs for such period and inform the State
of such costs, with a full explanation of the exceptions taken to the
State's report of its allowable costs. ‘




B'

The State may appeal the final determination in accordance with the
provisions of Article XIV of this Agreement, entitled "Disputes."” Where
a particular cost or type of cost is disallowed by final determination
of the Secretary, and the State is not in agreement with the Secretary's
disallowance, the State shall, for any subseguent claims, abide by the
decision of the Secretary and agrees not to be reimbursed pending
resolution of any amounts of such costs. Until the issue is resolved,
the State shall segregate such costs from all others, and specify the
amounts of such costs on al subsequent claims. Any funds withdrawn
through the letter of credit in excess of the amount finally determined
to be allowable must be returned promptly to the Secretary.

The State shall furnish or make available such supplemental accounts,
records, or other information as may be requested by the Secretary to
substantiate any estimates, expenditures, or reports as may be necessary
for auditing purposes, or to verify the allowability of the State's
expenditures under this Agreement.

All sections in this article are applicable for activities carried out
by the State under the Clinical Laboratory Improvement Amendments of
1988 (CLIA '88) and the Code of Fadeva' Regulations, Title 42, Chapter
IV. The State shall submit a separate budget request and cost report
for CLIA '88 activities, and the Secretary will reimburse the State for
those costs incurred in performing the functions referred to in Article
II, Section D, which are allowable under the terms of this Agreement.

Article X
SUBCONTRACTING

The State sh-oll r..t enter into any subzontract to perform an, of the
functions set forth in Article II of this Agreement unless such
subcontract receives the prior written approval of the Secretary.

'The State shall not enter into any subcontract under this Agreement not
controlled by Paragraph A of this Article, if any part of the cost of
the subcontract is allocable to this Agreement and if the subcontract
provides for payment on a cost-plus-fixed-fee-basis, regardless of
amount, or where the estimated cost of such subcontract exceeds, or is
expected to exceed $25,000, without the prior written approval of the
Secretary. :
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Any modification to a subcontract which requires the prior written
approval of the Secretary must be submitted to the Secretary for prior
written approval.

If the State enters into a subcontract, or modifies an eaisting
subcontract without the prior written approval of the Secretary, where
required, the Secretary is not obligated to reimburse the State for
costs incurred with respect to such subcontract or modification.

The requirement for prior written approval may be waived by the
Secretary in writing, where requiring such approval is administratively
impracticable and the State secures the waiver in advance o. entering
into or modifying a subcontract. In addition, the Secretary may ratify
any subcontract in writing. Such ratification shall constitute the
approval of the Secretary.

.Prior written approval given by the Secretary with respect to a

subcontract or modification hereto does not constitute a determination
of the allowability of costs, unless so stipulated.

The State shall select subcortracte-s on a competitive bisis to the
maximum practicable extent consistent with the objectives and
requirements of this Agreement.

For any subcontract or modification of a subcontract entered into or
renewed under this Agreement, where the estimated ccst to this Agreement
under the subcontract exceeds $500,000 and is not based on adequate
price competition, established catalog or market prices of commercial
items sold in substantial quantities to the general public, or prices
set by law or regulation, the State shall, in accordance with Subpart
15.8 of the Federal Acquisition Regulation, require the subcontractor
to swbmit written cost or pricing data and certify that the cost or
pricing data submitteu were accurate, complete, and current prior to the
entry into the subcontract or modification of a subcontract. The State
shall, through inclusion in all such

.subcontracts, require subcontractors to maintain full and complete

accounting records, support costs or pricing data submitted as
aforesaid, to require subcontractors to provide for full access by the
State, the Secretary, and the Comptroller General of the United States
for the purpose of examining the accuracy of cost or pricing data
submitted as aforesald, and in accordance with Subpart 15.8 of the
Federal Acquisition Regulation, to agree to a reduction in price if the
cost of pricing data submitted are found to be defective.

No subcontract under this Agreement may provide for payment on a
cost-plus-percentage~-of-cost basis, and any fee payable under

limitations in subsection 16.301-3 of the Federal Acquisition
Regulation.
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Article XTI
TRANSFER OF FUNDS THROUGH LETTER OF CREDIT

The Secretary will provide for an advance of funds by a letter of credit
to the State's designated commercial bank to authorize the withdrawal
of funds from the United States Treasury in accordance with the
governing Treasury instruction 31 CFR Part 205 (Circular No. 1075).
Each letter of credit will authorize the State's commercial bank to
process payment vouchers drawing on funds made available through the
Federal Reserve Bank or branch. More specific Letter of Credit
procedures are provided to each State via the Departmental Federal
Assistance Financing System Users Guide,

The letter of c¢redit will specify a maximum monthly amount that may be
withdrawn during each month by the State. Such amounts will normally
be 1/12 of the approved annual budget unless the Secretary and the State
have agreed to other allotments of payment. Amounts available for
withdrawal but not withdrawn in any month may be carried over to the
following months within the fiscal year. The authorized official of the
State may make withdrawals only to the extent that funds are currently
needed to meet estimated expenditures. Withdrawals may not be made to
the extent that cash on hand or in banks renders further withdrawals
unnecessary or premature, If the amount specified in the letter of
credit is not sufficient to meet estimated expenditures, the letter of
credit may be modified by the Secretary.

Article XII
EXAMINATION OF RECORDS

The Secretary and the Comptroller General of the United States or a duly
authorized representative, until three (3) years after final payment
under tun.s Agreement or for any other period specified in Federal
Acquisition Regulation (FAR) Subpart 4.7, "Contractor Records
Retention,” has access to and the right to examine any of the State's

directly pertinent books, documents, papers, or other records involving

transactions related to this Agreement.

The State agrees to include in first-tier subcontracts under this
Agreement a clause to the effect that the Secretary and the Comptroller
General or a duly authorized representative, until three {(3) years after
final payment under the subcontract or for any other period specified
in FAR Subpart 4.7, has access to and the right to examine any of the
subcontractor's directly pertinent books, documents, papers, or other
records involving transactions related to the subcontract.
"Subcontract," as used in this Article, excludes (1) purchase orders not
exceeding $10,000; and (2) subcontracts or purchase orders for public
utility services at rates established to apply uniformly to the public,
plus any applicable reasonable connection charge.
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The perijods of access and examination in Paragraphs ® and B above for
records relating to (1) appeals under Article XIV; (2) litigation or
settlement of claims arising from the performance of this Agreement or;
(3) costs and expenses of this Agreement to which the Secretary or the
Comptroller General or a duly authorized representative has taken
exception, shall continue until such appeals, litigation, claims, or
exceptions are finally disposed of.

Article XIII

CONFIDENTIAL NATURE AND LIMITATIONS ON USE OF INFORMATION AND RECORDS

The State shall adopt policies and procedures to ensure that information
contained in its records and obtained from the Secretary or from any
provider or supplier of service will be disclosed only as provided in
the Act or regulations.

The Privacy Act of 1974, 5 U.S.C. 552a, is applicable to this Agreement
in accordance with Paragraph A{!1) of Article XV,

Article alV
DISPUTES

This Agreement is subject to the Contract Disputes Act of 13578 (41
U.S.C. 601-613), referred to in this Article as the "CDA."

Except as provided in the CDA, all disputes arising under or relating
to this Agreement shall be resolved under this Article.

"Claim," as used in this Article, means a written demand or written
assertion by one of the parties t» this Agreement seeking, as a matter
of right, tne payment of mon2y in a sum certain, the adjustment or
interpretation of contract terms, or other relief arising under or
relating to this Agreement. A claim arising under an Agreement, unlike

.a claim relating to that Agreement, is a claim that can be resolved

under an Article of the Agreement that provides for the

relief sought by the claimant. However, a written demand or written
assertion by the State seeking the payment of money exceeding $50,000
is not a claim under the CDA until certified as required by Paragraph
D, section 2 of this Article. - A voucher, invoice, or other routine
request for payment that is not in dispute when submitted is not a clainm
under the CDA. The submission may be converted to a c¢laim under the
CDA, by complying with the submission and certification requirements of
this Article, if it is disputed either as to liability or amount or is
not acted upon in a reasonable time.

1. A claim by the State shall be made in writing and submitted to
the Secretary for a written decision. A claim by the Government
against the State shall be subject to a written decision by the
Secretary.
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2. For State claims exceeding $50,000, the State shall submit with
the claim a certification that:

(a) the claim is made in good faith;

{b) supperting data are accurate and complete to the best of the
State's knowledge and belief; and

{c) the amount requested accurately reflects the contract
adjustment for which the State believes the Government is
liable. :

3. The certification shall be executed by:

(a) the State official in charge of the State survey agency or
the agency of which the State survey agency is a component;
or

(b) as appropriate, an official of the State having overall
responsibility for the conduct of the State's affairs.

For State claims of $50,000 or less tne Secretary must, if requested in
writing by the S.ate, render a decision within 60 days of the request.
For State certified claims over $50,000, the Secretary must, within 60
days, decide the claim or notify the State of the date by which the
decision will be made.

The Secretary's decision shall be final unless the State appeals or
files a suit as provided in the CDA.

The Government shall pay interest on the amount found due and unpaid
from (1) the date the Secretary receives the claim (properly certified
if required), or (2) the date payment otherwise would be due, if that
day is later, until the date of payment. Simple interest on claims
shall be paid at the rate, fixed by the Secretary of the Treasury as

.provided in the CDA, which is applicable to the period during which the

Secretary receives the claim and then at the rate applicable for each
6-month period as fixed by the Treasury Secretary during the pendency
of the claim.

The State shall proceed diligently with performance of this Agreement,
pending final resolution of any request for relief, claim, appeal, or
action arising under the Agreement, and comply with any decision of the
Secretary.



Article XV

CLAUSES INCORPORATED BY REFERENCE

The following clauses are hereby incerporated into and are made a part of

this Agreemeat.

A.

the "State,"” and "Contracting Officer"” or "Project Officer" means
"Secretary" or "Secretary's designee."
Federal Acquisition Regulation (FAR) Clauses (48 CFR
Chapter 1)
Title FAR Reference
1. Officials Not To Benefit 52.203~1
2, Gratuities 52.203-3
3. Restrictions on Subcontractor Sales to
the Government 52.203-6
4. Anti-Kickback Procedures 52.203-7
5. Requirement for Certificate of Procurement
Integrity--Mcdification 52.203-9
6. Limitation on Paymente to Influence
Certain Federal Transactions 52.403-12
7. Price Reduction for Defective Cost or Pricing
Data 52.215-22
8. Price Reduction for Defective Cost or Pricing
Data--Meodifications ¢ 52.215-23
9. Subcontractor Cost or Pricing Data 52.215~24
10. Subcontractor Cost or Pricing Data--
Modifications 52.215-25
11. Utilization of Small Business Concerns and
Small Disadvantaged Business Concerns 52.219-8
12. Small Business and Small L' ._.advantaged
cusiness Subc:ntracting Plan 52.219-9
13. Utilization of Women-Owned Small Businesses 52.215-13
14. Utilization of Labor Surplus Area Concerns 52.220-3
15. Notice to the Government of Labor Disputes 52.222-1
16. Convict Labor 52.222-3
17. Egqual Opportunity 52.222-26
18. Affirmative Action for Special Disabled and
Vietnam Era Veterans 52.222=35
19, Affirmative Action for Handicapped Workers 52,222-36
20. Employment Reports on Special Disabled and
Vietnam Era Veterans 52.222-37
21, Clean Air and Water 52.223-2
22. Drug Free Workplace 52.223-6
23. Privacy Act Notification 52.224-1
24. Privacy Act 52.224-2
25, Restrictions on Contracting with Sanctioned
Persons 52.225-13
26. Rights in Data - General 52.227-14
27. Limitation on Withholding of Payment 52.232-9

ig

For purposes of these clauses, the term "Contractor'" means

the



28. Assignment of Claims 52.232-23

29. Protest After Award 52.233-3
30. Notice of Intent to Disallow Ccrsts 52.242-1
31. Government Property 52.245-5
32. Clauses Incorporated by Reference 52.252-2

Department of Health and Human Services Acquisition
Regulation (HHSAR) Clauses (48 CFR Chapter 3)

Title HHSAR Reference
1. Required Insurance 352.228-70
2. Withholding of Contract Payments 352.232~9
3. Litigation and Claims 352.233-7¢
4, Final Decisions on Audit Findings 352.242-71
5. Paperwork Reduction Act 352.270-17
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AGREEMENT Identifier Code: HCFA~85~CT

——er,

AGREEMENT BETWEEN
The Secyetary of Health and Human Services
and

The State of Connecticut

To carry oﬁt the provisions of Sections 1864, 1874, and related provisions

of the Social Security Act, as amended,

The Secxetary of Health and Human Services, hereinafter referred to as the

Secretary, and the State of Connecticut -

r

(__State of Connecticut Department of Health Services )y
State Survey Agency

hereinafter referred to as the State, herehby agree to the following terms:
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Article I
DEFINTTIONS AND DELEGATIONS

A. Definition of torms for the purpose of this Agréement:

1.

YSecretary" means the Secretary of Health and Human Services or
the Secretary's delegate, unless otherwise specified,

"Act" means Title XVIII of the Soecial Security Act, as amended.
"HCFA" means the Health Carxe Financing Administration.
"Provider" or "provider of services" means an institution, or

distinct part of an institution, facility or agenoy defined in
the Act and includes but iz not limited to:

_a&. Hogpitals

(1) Geperal (B) Maternity or Obstetric
{2) Short term ' (9) Eye, Ear, Nose and
Throat

{3) Children's and {10) Cancer/Oncology
Adolescent/Children's (11) Peychimtric

(4) Christian Science - {12) Rehabilitation
Banatoriums (13) Long term

(5) Medical~surgical ; (14) Swing Bed {Hospital

(6) Orthopedico providers of . extended

(7) Gynecolagical care gervices)

b. Skilled nursing facilities

¢, Home health agencies

4. Providers of outpatient physical therapy and/or speech
. patholoqy Eservices ;

e. Comprehensive outpatient rehabilitation facilities

f. Hospices
"Supplier” or “supplier of services" means an individual or entity

whose services ave described in the Act and includes but is not
1imited to: '

a. Independent laboratories

b, Suppliers of portable X~yay services

ccrsbd'd £881 SIS LTS dIgoidan Y40H . 48168 rERT-TO-adu




B,

ee/s8td

L s . 3

@, End-stage renal disease treatment facilities

d. Chiropractore

e, Rural health c¢linics

f£. Physical theraplsts in independent practice

g. Ambulatory surgical centers

6. "“General instructions” means operating manuals, related wrikten
instructions, and guidelines of general application issued by the
Secretary pursuant to the Ack and requlations in respect to
matters govered by this Agreement. B general instruction for
purpeses of this Agreement may hot be issued below the level of
the Secretary's designee (i.e, Director of the Office of Survey
and Certification, Regional Administrator or Associate Regional
Administrator).

7. "Regulations" unless otherwise specified, means those regulations
promulgated by the Secratary pursuant +o the Act and codified in
the Code of Federal Regulatione, Title 42, Chapter IV,

8. "Federal Acquisition Regulation" means those parts of the Federal
Acguisition Regulation (FAR) to which reference is made herein-
after, as in effect on April 1, 1984, codified in Title 48 of the
Code of Federal Regulations, and includes the Department of Health
and Human Seryvices Acquisition Rerulation,

9, "State" means the State which is a party to this Agreement ang
includes the State survey agency.

10, “State survey agency” refers to that component within the State
government which has the primary responeibility for the performance
of the functions under this Agreement.

11. "Subcontract” means any contract, agreement, purchase order, or
lease (including leases of real property) to obtain space, Sup-
plies, eguipment, or services under this Agreement; the texm
“subcontractoxr™ means any holder of cne or more subcontracts.
"Subcontract” does not include an agreement between the State

' survey agency and other State or local government agencies.

12, "rrust Pund" means either the Federal Hospital Insurance Trust
Fund established by Section 1817(a) of the Act or the Federal
Supplementary Medical Insurance Trust Fund established by Section
1841(a) of the Act, or both, as may be appropriate in the context
of this Agreement.

Federal delegations of authority for the purpose of thig Agreement:
The Secretary of Health and Human Services has delegated the authority
for the administratien of this Agreement, except for the authority to
terminnte the Agreement under Section 1864 of the Act, to the
Administrator of the Health Care Financing Administration. This
auvthority has been

-.2_
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redelegated by the Administrator to the Deputy Administrator and to
the Aspociate Administrator for Operations, and has been further
redelegated te the Deputy Associate Administrator for Operations and
the Regiconal Administrators, The Regional Administrator may retain
the authority or redelegate it further to an Associate Regional
Adminkstrator.

Certain responsibilities for the administration of the Act have heen or

may be delegated to the Inspector General of the Department of Health and
Human Services or to other components of the Department.

Article IX
FUNCTIONS TO BE PERFORMED BY THE STATE

A, Under Segtion 1864(a) of the Act

1. The State upon reguest of the Secretary shall certify whether or
not providers/suppliers within the Btate that are participating or
are asking to partisipate under the Act, comply with all applicable
definitions apnd requirements in the Act and in implementing
regulations.

In performing certification related duties, the functions of the State
include, but are not limited to: :

{a) identifying potential providers and suppliers of services
within the State;

(b) explaining the reqguirements and conditions for qualifying as a
provider or supplier of services;

() surveying for the purpose of certifying to the Secretary
compliance or non-compliance of providers and suppliers of
services and resurveying such entities, at such times and
manner ag the Seoretary may direct; ,

(d) explaining requirements for an acceptable plan of correction
for cited deficiencims; and

(e) forwarding to the Secyxetary a completed Statement of
Deficiencies and Plan of Correction, HCFA Form 2567, that is
acceptable to the Secretary for each provider and suypplier
surveyed or resurveyed,

In making certifications the State shall apply the appropriate
conditions of participation for providers and conditions for coverage
for supliers of sexrvices, including standards for life safety from
fire, and other requirements incoxporated by reference in the regula-
tions. The application of such conditions, standards and requirements
shall be in ac¢coxdance with the nationally uniform survey procedures
established in regulations and general instructions,
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B. Undeyx Sectiong 1864(c) and 1865(a) of the Act

1.

At the request of the Secretary, the State shall conduct validntion
surveys of institutions accredited by the Joint Commission on
Accreditation of Hospitals or the American Osteopathic Association on
a selected sample basis, or because of substantial allegations of the
existence of significant deficiencies. Complaints concerning
accredited institutions received by the State shall be reported to
the Secxetary. Yo the extent that the Secretary finds it desiradble
and in the interest of maintaining uniformity of results,
representatives of the Secxetary may join with the State in
conducting validation surveys. The State shall agsist the
Secretary's representatives in investigating, documenting, and
resolving differences between the findings reported by accrediting
bodies and those obtained in validation surveys. The State shall
similarly conduct validation surveys of providers and suppliers,
accredited by other accrediting organizations on the same basis in
accordance with regulations and general instructions of the Secretary.

Exception, Validation suxveys on a selective sample basis of
clinical laboratories in accredited hospitals are not covered by this
Agreement,

C. DUnder Section 1874 of the Act

1.

The State shall certify to the Secretary whether:

(a) Suppliers of portable X-ray services performing éiagnostic K~ray
tests described in Section 1861(s)(3) of the Act, meet the
requirements of the Act and regulations;

(b) Chiropractors furnishing the services and supplies deseribed in
Sections 1861(s){1) and 1861(s8)(2)(3a) of the Act, meet the
requirements of Bection 1861(x)(5), including whether such
chiropractors are licensed or otherwise legally authorized to
perform guch services, and whether they meet the uniform minimum
standards prescribed by the Secretary;

{¢) End-stage renal disease treatment facilities meet the require-
ments of Seation 1881 of the Act and implementing requlations
prescribed by the Secretary:

(d) Physical therapists furnishing individuals with cutpatient
physical therapy or speech pathology services in such thera-
pists! offices or in such individuals' homes meet the reguire-
ments of Section 1861(p) of the Act, and implementing regula—
tions prescribed by the Secxetary (including whether such
rhysical therapists meet State licensure requirements).

(e) Independent clinical laboratoxies performing diagnostic
laboyratory services described in Sections 1861(s8)(3),(11) and
(12} of the Act, meet the requirements of the Act and regulations.

(£) Clinical laboratories performing tests (diagnostic labaratory
sexvices) oxr procedures in interstate commerce meet the
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requirements of the Clinical Laboratory Improvement Act
{Section 353 of the Public Health Service Act, 42 USC 263a)
and regulations {42 CFR Part 74).

2. The State shall assist the Secretary in collecting financial
interest information that providers and suppliers are required to
furnish pursuwant to the Act and regqulations.

Under the Prospective Payment System (PPS8)

The State shall conduct surveys of providers or parts of providers in
connection with requests for exemption from PPS.

Effect of State and Local Licensing Requirements

The State shall certify whether or not a provider or supplier is
eligible or continues to be eligible for participation in oxr coverage
under the Medicare program whether or not that State’s licensure pro~
gram provides foy the licemsing of that provider or supplier.

Real Party in Interest

In the performandge cof the functions descoribed in this Agresment, the
State acts on behalf of the Secretary as a Federal centractor, carrying
on for the Searetary, the administxrative responsibilities imposed
pursuant to law by applying and enforcing Federal standards. The
Secretary, however, is the real party in interest in administering the
program established by the Act.

Records

The State, or any local governmental agency performing any function of
the State under this Agreement, shall maintain pertinent survey, cer-
tification, statistical, or other recoxds for a per;od of at least
fouxr (4) yeaxs after the date of such record.

Regorts

The State shall make reports in the form and containing such informa-
tion as the Secretary may require, and shall comply with sueh genexal
instructions or regulations as the Secretary may issue regarding the
aceuracy of such reports. Where feasible and practicable such report-
ing requests will provide lead time that will facilitate any necessary
adjustments in woxkload plamming.

Axticle IIX
COMPLIANCE WYITH REGULATIONS AND GHENERAL INSTRUCTIONS

The State shall comply with such regulations and general instructions
as the Becretary may prescribe for the administration of this Agree-
ment. When feagible and practicable the State will be requested

-‘5"
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to apply its program knowledge and experience ta participate in the
development of general instructions.

Article IV
ORGANIZATION AND FERSONNEL

Organization

1. The State shall organize most of the functions under this Agreement
within a single State survey agency.

2. The State shall provide facilities and employ qualified personnel
necessary to garry out the functions under this Agreement. The
placement of survey personnel within the State survey agency, or
any other agency of the State dedicated to fulfilling the functions
of thiz Agreement, shall be subjact to the approval of HCFa,

3. With the prior written authorization of the Secretary, the State,
may utilize the services, facilities, and recexds of any other
State agency or local governmental agency to assist the State
Burvey agency in carrying out the functions anthorized by this
Agreement. Only the reasonable and necessary costs incurred by
such agencies in fumishing to the State survey agency such ser-
vices, facilities, or records, may be allowed under this Agreement,
in accordance with Article IXx.

Pergsonnel

1u Personnel of the State performing functions under this Agreement
" shall meet the Federal surveyor qualification standards specified
in general instructions.

2. Upon request of the Secretary, personnel employed or utilized by
the State in carrying cut the functions under this Agreement will
participate in programs designed to develop and maintain the pro-
ficiency of personnel directly involved in suxvey or certification
activities. These programs include but are not limited to surveyor
orientation, basic surveyor training, and specialty surveyor
training. Survey personnel will attend meetings, conferences, or
training programs within or outside the State as may be required
by the Secretary.

3. The State shall require any local governmental agency performing
services pursuant to Paragraph A, section 2, of this Article to
follow the general instructions applicable to surveyor qualifica~
tions and the merit system standards applicable to the State.
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4, Standards for a merit system of personnel administration eon—
sistent with the Fedexal regulation in 5 CFR, Chapter I, Subpart
T - Standards for a Mexit System of Personnel Administration,
shall be maintained by the State and made applicable to personnel
in any State or local agency involved in the performance of this
Agreement.

Article V
EVALUAT ION

A. The Secretary has the right pericdically to evaluate the Btate's
performance under this Agreement. The Secretary may maintain onaite
representatives with the State or a subcontractsr for the duration of
any such evaluvation,

B. When an evaluation is made by the Secretary on the premises of the
State or a subcontractor, the State shall provide, and shall require
its subcontractor(s) to provide, all reasonable faoilities and
assistance for the safety and convenience of the Secretary's
representatives in the performance of their functions., The State
shall fuxnish te the Segretary such records and reports as the
Secretary may require to evaluate the State's performance under this
Agreement. All evaluations by the Secretary shall be pexformed in
such a manner a8 will not unduly dalay the State's functions under
this Agreement. )

C. The Secretary makes evaluations primarily through a planned program
of Fedexal surveys of providers and suppliers previcusly surveyed by
the State and through its naticnal State Agency Evaluation Program
(SAEP).

The SABP is designed to evaluate the manner and extent to which the
State meets performance standards. Major cperational specifics for
the performance standards are detailed in the State Operations Manual
(HCFA Pub. 7).

The performance standards include, but are pot limited to the following:

1. Organization and staffing of the State survey agency enables fule
fillment of the functions required under this Agreement,

2. Surveys are planned, scheduled, conducted, and processed timely.
3, Suxvey findings are supportable.

4. Certifications are fully documented, and consistent with appli-
cable law, regulations, and general instructions.

S. Curpent written internal cperating procedures are consistent with
program regquirements.
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6. A plan of correction is reguested from a provider/supplier having
defigiencies that do not pose an immediate and/or serious threat
to patients, or do not limit the capacity t¢ furnish care ox
gervices. The State follows up with providers and auppliers until
defigiencies are corrected,

7. When certifying noncompliance, adverse action procedures set forth
in regulations and general instructions are adhered to.

8. Sypervisory reviews and evaluations of surveyor performance are
made routinely.

9. Requiraed financial and budget reports are submitted on time and
conpleted in accordance with general instructions.

10. All expenditures and chaxges to the program are substantiated to
the Secretary's satisfaction.

11, Actual survey and certification activities are consistent with the
annual activity plan and workload estimate approved by HCFa,

12. The performance of agencies utilized to perform specific functions
under this Agreement are monitored.

13. Ongoing surveyor training programs develop and maintain surveyor
proficiency.

14. Results of complaint investigations against providers and
suppliers are considered in making certification decisicoms.

If a formal evaluative report is prepared that reflects deficiencies
in the State's performance under this Agreement or proposes corrective
action to be taken by the State, the Secretary shall:

1. fumnish a copy to the State; and

2. discuss any corrective actions proposed in the report with the
State in drdex to establish reasonable and practicable time frames
for implementation.

When the Secretarxy determines that the State is not able or is not
willing to perform part or all of the functions and responsibilities
prescribed in this Agreement, the Secretary may terminate the Agreement
in yhole or in part, in accoxrdance with Artiele VIII,
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Artiecle VX
TERM OF AGREEMENT

This Agreement shall begin on October 1, 1985, and end on

September 30, 1986. The Agreement is automatically renewed for
periods of cne (1) year wnless the Secretary or the State gives
written notice of its intention not to renew the Agreement at least 90
days before the end of the current term.

Any notjce under Paragraph A of this Article shall be deemed to have
been given upon the date such notice was mailed, as established by the
postmark ox other appropriate evidence of the date of transmittal.
Whenever the State gives notice of its intention not to renew this
Agreement it shall, prior to mailing such notice, notify the appro~
priate HCFA Regional Rdministrator, by telephone or other oral
communication, of its intention not to renew the Agreement,

Article VIIX
MODIFICATION OF AGREEMENT

This Agreement may be modified at any time by mutual written cansent
of the Secretary and the State.

The Secretary may modify this Agreement to incorporate changes in the
State's functions and responsibilities as a result of changes to the
Act or regulaticns.

Prior to any modification under Paragraph B of this Article, the
Secretary shall consult with the State and participate in planning for
adjustments which might be necessary. Thereafter, the Secretary shall
provide the State written notice that the modification is to be made
hot more than 20 days after the date specified in the notice (or such
other date as may be required by statute). If the State notifies the
Secretary within 10 days of receipt of the decretary's notificatioen,
the State may- terminate this Agreement not less than 90 days after the
Qate specified in the notice and shall not be required to implement
any modification of this Agreement provided for in such notification
duyxing such 90 day period.

Article VIII
TERMINATION OF AGREEMENT

This Agreement may be terminated at any time by mutual written ceonsent
of the parties to the Agreement.

The State may terminate this Agreement at any time wpon 1B0 days
written notice to the Secretary.
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C. If the Seoretary determines that the State is not able or willing to
carry out part or all of the functions under this Rgreement (including
a determination that the State has failed to meet a performance
standaxd{s) as described in Article V and detailed in the
State Operations Manual), the Secretary may terminate the Agreement in
whole or in part to exclude specific classes of providers and/ox
suppliers identified in Article I from the State’s survey and
certification functions under this Agreement, or otherwise to limit or
decrease its scope.

D. 1If this Agreement is terminated pursuant to the terms of this Article,
the State shall be paid the allowable gopts incurred in termimating
this Agreement in accordance with Article IX, Paragraph F.

E. If this Agreement is terminated or nonrenewed by either the Secretary
or the State, the State shall use its best efforts to accomplish an
ordexly transition of jts functions under this Agreement to the
successor survey entity.

Axticle IX
COST DOF ADMINISTRATION

A. The Secretary's fiscal obligation under this Agreement is contingent
upon the apportienment to the Seoretary of appropriated funds for the
applicable fiscal year from which payment for the cost of performing
the functions of this Agreement can be made. No legal liability on
the part of the Secretary for any payment, nox any legal obligation of
the State to pexform, msy arise until the State receives notice from
the Secretary that funds have been made available for this Agqreement.
Moreover, in nc event shall the Secretary's obligation under this
BRgreement exceed the amount of funds which have been obligated to this
Agreement.

B. The State will be given sufficient opportunity prior te the beginniﬁg
of every Federal fiscal year to prepare a State survey agency activity
plan and budget estimate based on HCFA's activity plan and budget
estimate for that Forthecoming Federal fiscal year. On this basis, the
State will submit to the Secretary, at such time and in such form as
the Secretary may prescribe, a budget request that provides an esti-
mate of costs to be incurred by the State (through the State survey
agency and other State and local agencies) for performing the functions
under this Agreement for the period corresponding to the Federal fiscal
year that begins on October 1 and ends on September 30. The budget
reguest will include cost estimates accompanied by such supporting
documents as may be prescribed by the Secretary.
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The Secretary will not reimburse the State for any costs attributable
to the general expenses of the State in carxying out functions of
State government which are not related to this Agreement. The State
budget reguest must eguitably apportion the costs attributable to
expenses incurred by the State for conducting activities related to,
but distinguishable from, activities conducted under the Act and this
Agreement, The Seoretary will reimburse the State for HCFA's fair
share of the cogts attributable to such planning and other efforts as
the State may perform diregted towards the coordination of activities
in carrying out this Agreement and other activities related to the
provision of gservices similar to those for which payment may be made
under of the Act, or related to the facilities and pergonnel required
for the provision of services, or related to improving the guality of
such services., The Secretary will determine the amount of such costs
allocable to this Agreement on the basis of information submitted by
the State, setting forth the plans proposed for ooordipating its
functions under this Agreement with such other activities.

The Secretary and the State will negotiate the amount of the annual
budget, and any revisions thereto, based on the budget reguest sub-
mitted by the State., After the negotiations betwesen the Becretary and
the State on the amount of the annual budget, or any revisions thereto,
the Secretary will issue a notice specifying such budget in an amcunt
caleulated to pay the costs of administering this Agreement. Such
budgeted amount for the purpose of obligatien of fupds by the Seeretary
shall be a ceiling which the State may not exceed without the prior
written approval of the Secretary.

The State may, at any time during the fiscal year, submit appropriate
revigsions to the estimated amount of its budget as a result of any
modification to this Agreement or functions thereunder, The Secretary
will determine if a wevision to the amount of the estimated budget is
appropriate and op that basis will make any adjustments to the bud~
geted amount.

If at any time it appears to the State that the budgeted amount is not
sufficient to cover costs incurred and estimated to be incurred in the
fiscal year, the State shall so notify the Secxetary promptly. Such
notificat:ion may be by telephone or telegraph with later confirmation
by letter and will contain proposals as to how costs expected to be
incurred may be reduced. The Secretary and the State will promptly
negotiate ways and means of resolving the mattexr for the purpose of
ensuring that the State will net incur costs in excess of the budgeted
amount. Such resolution may include an inorease in the budget, a
reduction of functions to be performed by the State, a combination of
both, ox such other ways and means as may be agreeable to the parties.
If, after negotiating in good faith, the parties are unable to find a
satisfactoxy sclution to the matter, the Secretary will give the State
written notice as to what measures to take in order to avoid incurring
costs in excess of the budgeted amount.

- 1% -
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Notwithstanding any other provisions of this Agreement, if the
Secretary notjifies the State to abate the performanae of a function,
there shall be no obligation an the part of the Secretary for costs
incurred by the State in the performance of such functiocn beyond the
effective date of the notice to abate or the date such notice is
received, whichever is later.

However, the allowability of any costs incurxed by the State in the
implementaticn of any such abatement directed by the Secretary will be
governed by the provisions of the Federal Rcquisition Regulation
applicable to termination costs.

F. 7The Secretary is not obligated to reimburse the State for gosts in-
curred in excess of the budgeted amount., The Btate is not obligated
to incur costs in excess of the bhudgeted amount until the Becretary
notifies the State, in writing, that the budgeted amount has been
increased.

G, Subject to the foregoing provisicns of this Article, the Secretary
shall pay to the State the total amount of allowable costs incurred by
the State in the performance of this Agreement. The costs allowable
under this Agreement will be determined in accordance with Subpart
31.6 of the Federal Acquisition Regulation. The FAR provides that the
allowability of costs under the Agreement will be determined in
accordance with Office of Management and Budget, Circular No, A-87,
“Cost Principles for State and Local Governments,"

H. The State shall comply with applicable regulaticns and general
instructions for property purchased with funds provided under this
Agreement. Funds provided by the Secretary under this Agreement will
be used solely for the reagonable and necessary costs of the State in
performing the functions authorized by this Agreement.

1. If the State utilizes any service or material purchased or contracted
for pursuant to this Agreement for purposes other than those authorized
by the Agreement, the cost of such service or material will be pro-
rated, pursuant to State Operations Manual procedures issued by the
Secretary and applicable cost principles. Only that part that is
attributable to the performance of functions authorized by this Agree-
ment may be considered a reasonable and necessary cost for the per-
formance of this Agreement.

J. The State shall submit to the Secretary a report, including supporting
data, of the allowable costs incurred by it during each quarter of the
Federal fiscal year. This report is due to the Secretary no later
than 30 days after the close of the qguarter in which such costs were
incuzred.

Negotiations on the amount of administrative costs of the State to be
allowed by the Secretary shall be undertaken by the Secretary and the
State, based upoan the State'’s guarterly statements.

- 12 -

Z2/51°d £86T $9S LT3 QILOTAaW B-0H 66 pAEC-TE—dY



ces91°d

et N L S

Buch items of costs on which the Secretary and the State are unable to
agree will continue to be negotiated and, if not yesolved, are subject
to a subseguent determination by the Secretary in accordance with
Paragraph K of this Article. To the extent unpaid, such amounts which
are agreed upen shall be paid promptly by the Secretary,

If the Secretary and the State are unable to agree upem a final amount
of the administyative costs of the State for a particular quarter or
ather period, the Becretary shall issue a final determination of the
amount of such administrative costs for such pericd and inform the
State of such costs, with a full explanation of the exceptiocns taken
to the State's report of its allowable costs.

The State may appeal the final determination in accordance with the
provisions of Article XIV of this Agreement, entitled "Disputes."
Whexe a particular cost or type of cost is disallowed by final deter-
mination of the Secretary and the State is not in aqreement with the
Secretary's disallowance, the State shall, for any subsegquent claims,
abide by the decision of the Secretary and agrees not to be reimbursed
pending resolution of any amounts of such gosts, Until the issue is
resolved, the State ghall seqregate such costs from all others, and
specify the amounts of such costs on all subseguent claims. Any funds
withdrawn through the letter of credit in excess of the amount finally
determined to be allowable must be returned promptly to the Searaetary,

The State shall furnish or make available such supplemental accounts,
records, or other information as may be requested by the Secretary to
substantiate any estimates, expenditures, or reports as way be neces-
sary for auditing purposes, or to verify the allowability of the
State's expenditures under this Agreement,

Artiele X
SUBCONTRACTING

The State shall not enter into any subcontract to perform any of the
functions set.forth in Article IL of this Agreement unless such sub-
cantract xeceived the prior written approval of the Secretary.

The State shall not enter into any subcontract under this Agreement
not controlled by Paragraph A of this Article, if any part the cost of
the subcontract is allocable to this Agreement and if the subcontract
provides for payment an a cost-plus-fixed-fee-basis, regardless of
amount, or where the estimated cost of such subcontyract exceeds, or is
expected to exceed $25,000, without the prior written approval of the
Secretary. ’

- i3 -
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C. Any modification to a subcontract which required the prior written
approval of the Secretary must be submitted to the Becretary for prioy
written approval.

D, 1If the State enters into a suboentract, or modifies an exigting sub~
contract without the prior written approval of the Secretary, where
requixed, the Secretary is not obligated to reimburse the State for
costs incurred with respect to such subcentract or medification.

E. 7The requirement for prior written approval may be waived by the
Secretary in writing, where requiring such approval is administratively
impracticable and the State secures the waiver in advance of entering
into or medifying a subcontract. In addition, the Secretary may ratify
any subcentract in writing. Such ratification shall constitute the
approval of the Secretary,

F. Prior written approval given by the Secretary with vespect to a sub-
contract or modification hereta does not constitute a determination of
the allowability of costs, unless so stipulated,

G. The State shall select subcontractors on a competitive basis te the
maximum practicable extent consistent with the objectives and require-
ments of this Agreement.

H. For any subeontract or modification of a Subcentract entered inte or
renewed under this Agreement, where the estimated coszt to this Agree~
ment under the subcontract exceeds $500,000 and is not based on ade-
quate price competition, established catalog or market prices of com~
mercial items sold in substantial guantities to the general public, or
prices set by law or regulation, the State shall, in accordance with
Subpart 15.8 of the Federal Acquisition Regulation, require the sub-
contyactor to submit written cost or pricing data and certify that the
cost: or pricing data submitted were accurate, complete, and current
priox to the entry into the subcontract or modification of a sub~-
contract. The State shall, through inclusion in all such
subcontracts, require subcontractors to maintain full and complete
aceounting records, support costs or pricing data submitted as
aforesaid, to-reguire subcontractors to provide for full amccess by the
State, the Secretary, and the Comptroller General of the United Btates
for the purpose of examining the accuragy of cost or pricing data
submitted as aforesaid, and in accordance with Subpart 15.8 of the
Federal Acguisition Regulation, to agree to & reduction in price if
the cost or pricing data submitted arxe found to be defective.

I. No subcontract under this Agreement may provide for payment on a
cost-plus-percentage-of~cost basis, and any fee payable under
cost-reimbursement type subcontracts may not exceed the fee
limitations in subsection 16.301-3 of the Federal Acquisition
Regulation.,

- 14 ~
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Article XI
TRANSFER OF FUNDS THROUGH LETTER OF CREDIT

The Secretary will provide for an advance of funds by a letter of
credit to the State's designated commertial bank to autherize the
withdrawal of funds from the United States Treasury in accordance with

‘the governing Treasury instruction 31 CFR Part 205 (Circular No. 1075),

Each letter of credit will anthorize the State's commercial bank to
prodess payment vouchers drawing on funds made available through the
Federal Reserve Bank or branch. Moxe specific Letter of Credit pro-~
cedures are provided to each State via the Departmental Federal
Assistance Financing System Users Guide.

The letter of credit will specify a maximum menthly amount that may be
withdrawn during each month by the State. Such amounts will normally
be 1/12 of the approved annual budget unless the Secretary and the
State have agreed to other allotments of bayment.. Amounts available
for withdrawal but not withdrawn in any month may be carried over to
the following months within the fiscal year. The authorized official
of the State may make withdrawals only to the extent that funds are
cuxrently needed to meet estimated expenditures. Withdrawals tmay not
be made to the extent that cash on hand or in banks renders further
withdrawals unnecessary or premature. If the amount specified in the
letter of credit is not sufficient to meet estimated expenditures, the
lettexr of credit may be modified by the Secretary.

Article XII
EXAMINATION OF RECORDS

The Secretary and the Comptroller Genmeral of the United States or a
duly authorized representative, until three (3) years after final
payment under this Agreement or for any other period specified in
Federal Aequisition Regulation (FAR) Subpart 4.7, "Contractor Records
Retention,” has access to and the right to examine any of the Btate's
directly pertinent books, documents, papers, or other records
involving transacticns related to this Agreemant.

The State agrees to include in first~tier subcontracts under this
Agreement & clause to the effect that the Secretary and the
Comptroller General or a duly authorized representative, until

three (3) years after final payment under the subcontract or for any
other period specified in FAR Subpart 4.7, has dccess to and the right
to examine any of the subeentractor's directly pertinent books,
documents, papers, or other records involving transactions related to
the svbcontract. "Subcontract," as used in this Article, excludes (1)
purchase orders not exceeding $10,000; and (2) suboontracts or

- 15 =
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purchase orders for public utility services at rates established to
apply uniformly to the public, plus any applicable reasonable
connection charge.

The perieds of access and examination in Paragraphs A and B above for
records relating to (1) appeals under Article XIV; (2) litigation or
settlement of claims arifing from the performance of this Agreement
or; (3) coste and expenses of this Agreement to which the Secretary or
the Comptoller General or a duly authorized representative has taken
exception, shall continue until such appeals, litigation, ¢laims, or
exceptions are finally disposed of,

. Article XIII
CONFIDENTIAL NATURE AND LIMITATIONS ON USE OF INFORMATION AND RECORDS

The State shall adopt policies and procedures to ensure that
information contained in its records and obtained from the Secretary
or from any provider or supplier of gervices will be disclosed only as
provided in the Act or regulatienms.

The Privacy Act of 1974, 5 U.S.C, 552a, is applicable to this Agree-
ment in accordance with Paxagraph A(11) of Artiecle XV,

Article XIV
DISPUTES

This Agreement is subject to the Contract Disputes Act of 1978 (41
U.S.C. 601-613), referred to in this Article as the YCba”",

Except as provided in the Cba, all disputes arising under or relating
to this Agreement shall be resolved under thisz Article.

"Claim,™ as used in this Article, means a written demand or written
asserticn by one of the parties to this Agreement seeking, as a matter
of right, the payment of money in a sum certain, the adjustment or
interpretation of contract terms, or other relief arising under or
relating to this Agreement. A claim arising under an Rgreement:,
unlike a claim relating to that Agreement, is a claim that can be
regolved under an Artiecle of the Bgreement that provides for the
relief sought by the claimant. However, a written demand or written
assertion by the State seeking the payment of money exceeding 550,000
is not a claim undexr the CPA until certified as reguired by Paragraph
D, section 2 of this Article, A voucher, invoice, or other routine
request for payment that is not in dispute when submitted is not a
c¢laim under the CDA. 7The submission may be converted to a claim under
the CDA, by complying with the submission and certification reguire~
ments of this Article, if it is disputed either as to liability or
amount or is not acted upon in a veasonable time.
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D. 1, & claim by the State shall be made in writing and submitted to the
Secretary for a written decision. A claim by the Government
against the State shall be subject to a written decision by the
Secretary.

2. Por State claims exceeding $50,000, the State shall submit with
the c¢laim a certification thats

(a) the claim is made in good faith;

{b) supporting data are accurate and complete to the best of the
sState's knowledge and bhelief; and

{c¢) the amount requested accurately reflects the contract adjust~
ment for which the State believes the Government isg liable.

3. The certification shall be executed by:

(a) the State officiaml in charge of the Btate survey agency
or the agengy of which the State survey agency iz a
companent; or

(b) ag appropriate, an official of the State having overxall
responsibility for the conduct of the State's affairs.

E. For State claims of $50,000 or less the Secretary must, if requested
in writing by the State, render a decision within 60 days of the
request., For State certified claims over $50,000, the Secretary
must, within 60 days, decide the claim or notify the State of the
date by which the decision will be made.

F. The Secretary's decision shall be final unless the State appeals or
files a suit as provided in the CDA.

G. The Government shall pay interest on the amount found due and unpaid
from (1) the date the Lecretary receives the claim (properly certi-
fied if required), or (2} the date payment otherwise would be due, if
that day is later, until the date of payment. Simple interest on
claims shall be paid at the rate, fixed by the Secretary of the
Treasury as provided in the CDA, which is applicable to the period
during which the Secretary receives the claim and then at the rate
applicable for each 6~month period as fixed by the Treasury Secretary
during the pendency of the c¢laim.

H. The State shall proceed diligently with performance of this Agreement, .
pending final resolutien of any request for relief, claim, appeal, or

action arising under the Agreement, and ecomply with any decision of
the Becretary.
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AGREEMENT Identifier Code: HCFA-BS~ QT

IN WLINESS WHEREOF, the parties herehy execute this Agreement this

pr A

30th day of  September |, 1o85,

State of (Connecticut

wee Do) Voud 1.9,

Douglas S, Lloyd, M.D.

‘(Name)

Cammi oner ices

{Title)

Secretary of Health and Human

Sexrvices

By:

(

John D. Kennedy

(Name)

Regional Administrator

{Title)
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