RELEASE-BASED CLEANUP
REGS

Presented by: Graham Stevens, Water Protection and Land Reuse Bureau Chief &
Brendan Schain, Environmental Quality Legal Office Director

Connecticut Department of Energy & Environmental Protection 9/25/2024



OUTREACH TO DATE

Organization

Workshop 1:
Introduction to the
RBCRs

Zoom recording

Workshop 2: Discovery
& Reporting
Zoom recording

Workshop 3: New
Releases, Significant
Existing Releases, &
Immediate Actions
Zoom recording

Location

Gina McCarthy
Auditorium, 79 Elm St.,
Hartford and Zoom

Gina McCarthy
Auditorium, 79 Elm St.,
Hartford and Zoom

Gina McCarthy
Auditorium, 79 Elm St.,
Hartford and Zoom

Date

August 6, 2024

August 15, 2024

September 9, 2024

Time

10:30 a.m.

1:00 p.m.

9:30 a.m.


https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/release-based-101-workshop_20240806.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/release-based-101-workshop_20240806.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/release-based-101-workshop_20240806.pdf
https://ctdeep.zoom.us/rec/share/T5fRqD49vpfiqXLMhVoQramMtzc7Uk1CeFfSV4kBcQ2KCX2qCTQMdID-mmoIyzDh.UEHydU-TZfWul14m
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/workshop-2---discovery-and-reporting.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/workshop-2---discovery-and-reporting.pdf
https://ctdeep.zoom.us/rec/share/_irxALyT0mldcGuzXTXXoMS6Ya81MXWQ88ykqWSw2W66SniwaxrQvR7JPorJgy0.mTyoS7JKVpoDK1na
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws3---new-releases_ia_cleanupstandards---2024-09-09.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws3---new-releases_ia_cleanupstandards---2024-09-09.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws3---new-releases_ia_cleanupstandards---2024-09-09.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws3---new-releases_ia_cleanupstandards---2024-09-09.pdf
https://ctdeep.zoom.us/rec/share/lV-Oeg2QoD0k86EQ-UsdGPcWhJSm_IccSXgVH6n8gpuDD1n1Iv50JtDN0O7Njoz1.bsxB6APFcdnENBWp

OUTREACH TO DATE (CONT.)

Workshop 4:

Cleanup Standards, Clo

sure Documentation,
& Audits
Zoom recording

Connecticut Business
& Industry

Association Question &
Answer Session

Connecticut

Bar Association
Question & Answer
Session

Public Hearing

Gina McCarthy
Auditorium, 79 Elm St.,
Hartford and Zoom

Teams Meeting Link

Zoom Registration Link

Gina McCarthy
Auditorium, 79 Elm St.,
Hartford

Connecticut Department of Energy & Environmental Protection

September 16, 2024

9:30 a.m.
September 19, 2024 9:00 a.m.
September 23, 2024
October 10, 2024 9:30

9/25/2024


https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws4---standards_closure_audits---2024-09-16.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws4---standards_closure_audits---2024-09-16.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws4---standards_closure_audits---2024-09-16.pdf
https://portal.ct.gov/-/media/deep/site_clean_up/comprehensive_evaluation/release-based/ws4---standards_closure_audits---2024-09-16.pdf
https://ctdeep.zoom.us/rec/share/Ym3SZ-ltHsdlHDjhQSCxI0_W2uUn5mPjcWTkdX9d64DckPhyjXJM4ngzP5F0Orj_.T1xFeSVmiofYh1OB
https://gcc02.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_MzE1ZGNhOTAtMzNkMS00MGYzLTk0OGUtNmQ5MjRlNmYxZDVk%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%25227f9237bf-771a-4b81-87c4-ce49d0fdf89f%2522%252c%2522Oid%2522%253a%252222f3d36d-ae19-41c5-87bc-551514a42c31%2522%257d&data=05%7C02%7CLynn.Olson-Teodoro%40ct.gov%7Ccf934c69d41240b71e2408dcc90ab30a%7C118b7cfaa3dd48b9b02631ff69bb738b%7C0%7C0%7C638606294989827567%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=HX10spcZQbVn35cC4mWCufaE5JIEuSPYKRPXwlhGtDg%3D&reserved=0
https://www.ctbar.org/events-education/events/event/2024/09/23/default-calendar/environmental-law-section-meeting-sen240923-1891643?utm_source=Informz&utm_medium=Email&utm_campaign=Informz&_zs=FITOW&_zl=2DuD4

QUESTION 1

Let’s suppose a spill occurs when
tenant’s contractor knocks over
containers of hazardous materials
in tenant’s facility. In that scenario
there might be two creators
(tenant and contractor) and one
maintainer (landlord). Let’s
assume that the tenant reported
the spill and sighed the report as
“creator.”




For releases with multiple
creators/maintainers, how does
DEEP intend to identify the “lead”
party actually performing the work
and receiving correspondence
from DEEP? Will that be up to the
parties themselves?




What if the parties decide (e.g.,
because of a settlement) that the
party in the lead should change
(e.g., contractor agrees to take the
lead, notwithstanding the fact that
tenant made the initial

report)? Will there be a
mechanism for identifying the
point of contact for DEEP?




QUESTION 2

Let’s suppose the owner of a facility s
discovers an existing release. We =
assume owner is the maintainer. Let’s § “ ‘
also assume that based on the COCs § g
In the release it obviously occurred
during the operations period of the i e
owner who owned between 5-10 years (S5 s
ago. Let’s assume that there was a :
Phase Il in the filing cabinet and owner =
had some knowledge of the
conditions before acquiring 5 years
ago.




Does DEEP envision that the current
owner/maintainer would pursue the
past owner/creator for contribution to
remediation costs?




How does the Department envision
this will be reconciled with the 3-year
statute of limitations for contribution
actions under 22a-4527




QUESTION 3
Are banks considered “maintainers”
when they foreclose on a property?

008/09/08




What happens when the entity they
foreclosed on was in the middle of a
release cleanup?

Do banks have any liability? Would it
pass to the Buyer? What if the Buyer
does not do any due diligence and has
no knowledge of the release cleanup? g TN
Would DEEP then step in and enforce “ 1008/09/08
when they take title?




QUESTION 4

Are executors of estates considered
“maintainers” when they obtain the

property through probate and do not
Intend to keep the property?

008/09/08 .




QUESTION 5
Who determines if a spill hits “land

and waters of the US”? How is this
proven?

315 20000




QUESTION 6

What is DEEP’s position on
enforcement of known contaminated
properties that would not end up
falling under this program (e.g.,
because the information is in the filing W 43
cabinet and there have beennonew 5= [F A0S SE=rmin:
discoveries)? Hor .




What would be the priority for
enforcement?

Properties with releases extending to [
abutting properties? Properties oy e
reported to DEEP by disgruntled
tenants? Properties with discovered
releases by potential Buyers who did
not end up purchasing the property
because the Seller instead took a cash®
offer with due diligence waived?

871572008




QUESTION 7

Will PEPs be able to be employees of
the maintainer’s/creator’s property
that they are certifying?




QUESTION 8

n 22a-452b - who must provide
ootable water? Probably the
Department?




QUESTION9

We see that VC grandfathering
orovisions implemented in Wave 2
nave not been carried through to the
RBCRs. Can you please explain the
Department's thinking?




- SCENARIO
A manufacturer has operated at its present location for 40 years
and was never subject to a transfer under the Transfer Act. The

d owners are now preparing to sell, and a prospective buyer has been
d identified. During buyer’s due diligence they asked for, and
received, seller’s past environmental reports. Upon review, buyer

| determined that seller had commissioned a Phase |l report after
the RBCR effective date but two years in the past. The Phase Il had

N identified five different release areas. Two release areas had

< concentrations of constituents above the 2x standard and the other
| three had identified concentrations above the standard but less
i than 2x the standard.




'?%IfBuyeracquHesnwanassetdeaLquﬂnnustbuyerdo,and
by what timeframes, to maintain or achieve compliance
with the RBCRs?

B /f Buyeris a new entity with no relationship to seller or site, they are not yet out
@l of compliance with the RBCRs. Buyer would not have any obligations pre-
acquisition, since none of the conditions identified are SERs.

Upon acquisition, Buyer would become a maintainer with knowledge of a
' release, so their timelines would begin running on the date of acquisition. The
~ two releases 2x above standards must be reported within 120 days unless

= closed out before that time. The three other releases must be reported within 4 5 T

365 days unless closed out first. Seller could be subject to enforcement action ,,_,
R by DEEP, since it was a “maintainer” who did not comply.
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- Now suppose Buyer is acquiring stock in the company, and
that Acmecorp will remain the legal entity. In this case, the
entity with knowledge of the release remains as the
maintainer, but with a new ownership/management team

that wants to achieve compliance right away.
In this case, Acmecorp is out of compliance on five releases. If it decides to
come into compliance as soon as possible, it must do so by filing five separate
reports (late) and filing five Tier 1A tier classification forms. Holding aside

N\ ' penalties, Acmecorp would immediately be hit with a $$$ filing fee.

Will RBCRs be included in audit and self disclosure policy? If so, requirement
to come into compliance immediately would require five tier 1A forms unless

4 an alternative pathway is provided.
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Now suppose that on reviewing a Phase Il report buyer’s
| lawyer realizes that the Phase Il documents concentrations
of COCs in the soil 15x above standards (i.e., an SER

condition). Assume the Phase |l was prepared before the
RBCR effective date. Who must do what, and by when?

- Ifthe “only evidence” s data in a filing cabinet, no obligation to report yet.
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| Now suppose that on reviewing a Phase Il report buyer’s

lawyer realizes that the Phase || documents concentrations

of COCs in the soil 15x above standards (i.e., an SER

condition). Assume the Phase Il was prepared beforethe |
4 RBCR effective date. Who must do what, and by when?

Follow-up questions:

 |fthere was some other evidence (e.g., stained soil) then we
might be in a multiple lines of evidence scenario. How do
multiple lines of evidence interplay with SERs?

 |f Phase ll was prepared after RBCRs, does Buyer team have
an obligation to do anything if they didn’t take the samples

themselves?
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Now suppose Seller made the necessary reports after
P, receiving its Phase |l two years ago, and remediation has
been completed as to three release areas but is ongoing at

there be a mechanism for Seller to

oligations to buyer? Will there be a

ler to retain the obligations?



We are happy to take questions. More
information on how to submit comments
and for links to past info sessions, see here:

Question can be directed here:
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