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Declaratory Ruling

On January 25, 2024, the Commissioner of Energy and Environmental Protection initiated
a proceeding for a declaratory ruling on her own motion concerning Partial Consent Order No.
COWSPCB 15-001 (“PCO,” attached hereto as appendix A) issued to The United Illuminating
Company (“Ul”) as a final decision to resolve a portion of the contested case hearing concerning
Administrative Order No. AOWSPCB 13-001. The PCO requires investigation and remediation
of the former English Station power plant in New Haven. The motion poses one question on
which this declaratory ruling is issued:

To achieve compliance with the PCO, what is the applicable “high occupancy
standard” necessary “to abate on-site pollution and impacts for
industrial/commercial use of the Site . . . inside the buildings” as referenced in
section (B)(1)(e)(4)?

| hereby declare, for the reasons set out below, that the applicable high occupancy standard
inside the buildings at English Station is 1 part per million of polychlorinated biphenyls (“PCBs”).

I
INTRODUCTION

On April 8, 2013, the Commissioner issued Unilateral Administrative Order No. AOWSPCB
13-001 to Ul and other parties regarding contamination at the former English Station power plant
located on an approximately 8.9 acre parcel of land located at 510 Grand Avenue and 510 A
Grand Avenue in New Haven.

In administrative proceedings before the Department of Energy and Environmental
Protection’s (“Department”) Office of Adjudications, a final decision was issued on August 4,
2016, approving, inter alia, the PCO as a partial resolution of the claims between the
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Commissioner and Ul in the contested case on Administrative Order No. AOWSPCB 13-001. The
PCO ordered Ul to remediate “on-site” pollution in compliance with its terms.

On January 25, 2024, the Department issued a Notice and Motion for Declaratory Ruling
(Motion). The Motion was published in the New Haven Register and the Connecticut Post on the
same day. The Notice was also sent to known interested parties and provided information on
how and when comments, including legal briefs and records, could be submitted for
consideration.

Ul filed a “Verified Request for Intervention” on February 15, 2024, and the Department
granted Ul intervening party status on February 26, 2024. On March 11, 2024, comments were
due on the Motion; Ul was the only entity to submit comments to the Department consisting of
a 322-page filing with a 16-page single spaced legal brief and 23 additional documents accounting
for the remaining 306 pages of the submission.

I
FINDINGS OF FACT

The Department adopts the factual findings of the PCO. These facts serve as the specified
circumstances to which the Department is applying a final decision in this declaratory ruling.

I
RULING

A
The Motion and Notice of Declaratory Ruling is Authorized by the UAPA

The Department properly issued the Motion under the state's Uniform Administrative
Procedure Act (“UAPA”) and the Department’s Rules of Practice. Pursuant to the UAPA, an agency
can make its own motion for a declaratory ruling as to “the applicability to specified
circumstances of a provision of the general statutes, regulations, or a final decision on a matter
within the jurisdiction of the agency.” (Emphasis added.) General Statutes § 4-176(a). Under the
Department’s Rules of Practice, when the Commissioner commences a declaratory ruling
proceeding on her own initiative, the procedure set out in section 4-176 of the UAPA applies.
Regs., Conn. State Agencies § 22a-3a-4(a)(5). As defined in the UAPA, a “final decision” includes
an “agency determination in a contested case” but “does not include a preliminary or
intermediate ruling or order of an agency.” General Statutes § 4-166(5). The PCO is an agency
determination in a contested case because it had the effect of determining Ul’s obligations to



clean up on-site pollution at English Station,* and the Department and Ul seem to agree that the
PCO is a final decision. Ul Comments, March 11, 2024, p. 5.

As a final decision and not itself stemming from a proceeding on a declaratory ruling, the
PCO is properly the subject of a declaratory ruling. All of the facts necessary to issue this
declaratory ruling can be found in the PCO, and no outside evidence is appropriate to review the
meaning of the provision in question.? The Department has satisfied the statutory and regulatory
requirements necessary to issue this declaratory ruling specifically authorized by the UAPA.

B
The PCO Is Not a Contract

The PCO is a final decision -- an order -- not a contract. A “consent order, which is utilized
by agreement to enforce statutes, is an order.” Commissioner of Energy and Environmental
Protection v. Bic Corp., No. LND-CV-116026501S, 2015 WL 9310902, at *17 (Conn. Super. Ct.
November 9, 2015). Further, the Commissioner has the explicit authority to issue, modify or
revoke a consent order, and the Commissioner certainly has the authority to issue a declaratory
ruling regarding such an order, which is a final decision of the agency. See, id.; see also General
Statutes § 22a-424(f). Because the PCO is an order and a final decision, it is properly the subject
of a declaratory ruling and any dispute regarding it must not, as Ul claims, be “ultimately be
resolved as matter of law, by a Court.” Ul comments, p. 11.3 An order is a creature of statute and
administrative law. The differences between an order and a contract include different
enforcement mechanisms. Specific statutory remediates are provided for violations of the PCO,
including the right to mandatory injunctive relief and the imposition of civil penalties for
violations of the underlying statutory scheme. See General Statutes §§ 22a-432 and 22a-438. A
contract would not provide this same relief. In stating that “[t]he commissioner shall carry out

1 “Contested case means, in relevant part, a proceeding . . . in which the legal rights, duties or privileges of a party
are required by state statute or regulation to be determined by an agency after an opportunity for hearing or in
which a hearing is in fact held, but does not include proceedings on a petition for a declaratory ruling under section
4-175...."” General Statutes § 4-166.

2 See subsection C. below.

3 Even the first case cited by Ul to support its mistaken claim that the PCO is a contract does not support that claim.
At page 11 of its comments, Ul cites United States v. ITT Continental Baking Co. for the proposition that the PCO is
“to be construed for enforcement purposes basically as a contract.” 420 U.S. 233, 238 (1975). That a court must
specify a consent order is to be “construed” as a contract necessarily means the thing to be construed is not, in fact,
a contract. Ul also relies on Cohen v. Roll-A-Cover, LLC to support its claim that a consent order is a contract, but that
decision concerns a motion for summary judgement involving two private companies in a dispute under the
Connecticut Business Opportunity Investment Act, where a consent order was unsuccessfully introduced as an
attachment to a motion for summary judgment to demonstrate no issue of material facts, and where the order itself
was not the subject of the litigation and the state was not a party, nor was the authorizing statute for the order
General Statutes § 22a-424. No. CV044005176S, 2007 WL 2200506, at *7 (Conn. Super. Ct. July 6, 2007).



the energy and environmental policies of the state and shall have all powers necessary and
convenient to faithfully discharge this duty,” General Statutes § 22a-5, the Connecticut General
Assembly has clearly entrusted to the Commissioner matters involving environmental protection,
including specifying proper standard for a Connecticut environmental cleanup.

C
While Consent Orders Are Not Contracts, Principles of Contract

Interpretation Are to be Used When Construing Consent Orders

Having determined the PCO is not a contract, it is next necessary to determine how the
PCO is to be construed. Although an order has a distinct legal identity from a contract, when
called upon to interpret the terms of a consent order, courts have looked to contract law for
guidance. LBI, Inc. v. Sparks, No. KNLCV126018984, 2015 WL 4775940, at *4 (Conn. Super. Ct.
July 7, 2015) (quoting Gagne v. Norton, 189 Conn. 29, 31 (1983)(“Consent decrees and orders
have attributes both of judicial decrees and of contracts.”); see also United States v. ITT
Continental Baking Co., 420 U.S., at 236 (finding that consent decrees and consent orders have
attributes similar to contracts and “should be construed basically as contracts. . .”).4

While BIC distinguishes a consent order from a contract, the case also highlights the
similarities among legal instruments used to memorialize an agreement between parties. As the
court explained in a footnote, a consent order is similar to a stipulated judgment in that each is
imposed by an adjudicator following agreement of the parties to be bound to its terms. See BIC,
2015 WL 9310902 at *4, n.6; citing Rocque v. Northeast Utilities Service Co., 254 Conn. 78, 83
(2000). 1t is well established in Connecticut that “/[a] judgment rendered in accordance with . . .
a stipulation of the parties is to be regarded and construed as a contract.” Barnard v. Barnard,
214 Conn. 99, 109 570 A.2d 690 (1990).” HLO Land Ownership Assocs. Ltd. P’ship v. City of
Hartford, 248 Conn. 350, 356 (1999) (determining the dispute is “guided by the principles that
govern the construction of contracts.”).

Accordingly, courts have determined that orders are similar to contracts for such limited
purposes, and therefore the Department applies the standard of review used to interpret
contracts to construe the language in the PCO.

4 Similarly, federal courts have determined that “[w]hen interpreting a consent decree, a court must apply ‘ordinary
rules of contract interpretation.”” Baez v. New York City Housing Authority, 533 F.Supp.3d 135, 142 (S.D.N.Y. 2021)
(quoting United States ex rel. Anti-Discrimination Ctr. of Metro N.Y., Inc. v. Westchester Cty., N.Y., 712 F.3d 761, 767
(2d Cir. 2013)).



The PCO Unambiguously Identifies the Applicable Cleanup

Standard Inside the Buildings as the High Occupancy Standard

Under Federal Regulations, or <1 ppm

The main issue here is whether the PCO, by adopting a federal high occupancy cleanup
standard, had the effect of adopting all provisions of the federal regulation in which that cleanup
standard is found, including other cleanup or disposal standards found in those regulations. The
answer is found in the PCO itself, and is to be determined using principles of contract
interpretation.

The first step when applying principles of contract interpretation is to determine whether
the language in the PCO is ambiguous. Where the language is clear and unambiguous, it is to be
given effect according to its terms, and a court “will not torture words to import ambiguity where
the ordinary meaning leaves no room for ambiguity . . . .” Lawson v. Whitey’s Frame Shop, 241
Conn. 678, 686 (1997). “Where there is definitive contract language, the determination of what
the parties intended by their contractual commitments is a question of law.” Tallmadge Bros, Inc.
v. Iroquois Gas Transmission System, L.P., 252 Conn. 479, 495 (2000) (internal citations omitted);
Parisi v. Parisi, 315 Conn. 370, 383 (2015); Krane v. Krane, 99 Conn. App. 429, 431 (2007).

When considering whether language is ambiguous, courts focus on the language itself.
“Any ambiguity . . . must emanate from the language used . . . rather than from one party’s
subjective perception of the terms.” Tallmadge Bros, Inc., 252 Conn. at 498. “[W]here the
language . . . is clear and unambiguous, [it] is to be given effect according to its terms.” Krane,
99 Conn. at 431; see also Parisi, 315 Conn. at 383. “The mere fact that the parties advance
different interpretations of the language in question does not necessitate a conclusion that the
language is ambiguous.” United Illuminating Co. v. Wisvest-Connecticut, LLC, 259 Conn. 665, 670
(2002) (quoting Stephan v. Pennsylvania General Ins. Co., 224 Conn. at 758, 764 (1993)). Ul and
the Department agree the PCO language is unambiguous. Therefore, outside evidence is neither
necessary nor appropriate to discern the meaning of the language or the intent of the parties.®

> “[T]he parol evidence rule . . . prohibits the use of extrinsic evidence to vary or contradict the terms of an integrated
written contract.” TIE Communications, Inc. v. Kopp, 218 Conn. 281, 287-88 (1991) (citing 3 A. Corbin, Contracts §
537;4S. Williston, Contracts (3d Ed.) § 631; General Statutes § 42a-2-202). It is presumed that an integrated contract
fully contains the agreement between the contracting parties, including the extent and manner of their
understanding. TIE Commc’ns, Inc., 218 Conn. at 288. “[T]o permit oral testimony, or prior or contemporaneous
conversations, or circumstances, or usages [etc.], in order to learn what was intended, or to contradict what is
written, would be dangerous and unjust in the extreme.” Id. (quoting Glendale Woolen Co. v. The Protection Ins. Co.,
21 Conn. 19, 37 (1851)).

While Ul agrees the language in the order is unambiguous, the company spends pages of its comments
referencing extrinsic evidence contained in hundreds of pages in attachments thereto that were non-final settlement
discussions. References to previous drafts and email conversations are not permitted to demonstrate the intent of
the parties where the language of the PCO is clear and unambiguous. When parol evidence, or extrinsic evidence, is
only offered to contradict the terms of an integrated contract, it is “legally irrelevant.” TIE Commc’ns, Inc., 218 Conn.
at 288. It is inconsistent for Ul to say the language is clear but then rely on outside evidence to attempt to
demonstrate what it believes the language means.



The language at issue in this declaratory ruling, contained in section (B)(1)(e)(4) of the PCO,
states:

Respondent shall submit for the Commissioner’s review and written approval a
comprehensive and thorough report which ... evaluates the alternatives for
remedial actions to abate on-site pollution and impacts for industrial/commercial
use of the Site, including but not limited to any alternative specified by the
Commissioner, which alternatives are in compliance with all applicable state and
federal statutes and regulations, provided that ... for PCBs, for direct exposure a)
outside the buildings, Respondent will not be obligated to evaluate alternatives
for remedial actions other than those required to comply with 40 CFR Part 761
and with the inaccessible soil provisions of §22a-133k-2(b)(3) of the RSRs, b) inside
the buildings, Respondent shall only be obligated to evaluate alternatives for
remedial actions associated with the high occupancy standard in 40 CFR Part 761,
and c) under the buildings, Respondent shall only be obligated to evaluate
alternatives for remedial actions associated with the more stringent of the high
occupancy standards in 40 CFR Part 761 and the inaccessible soil provisions of
§22a-133k-2(b)(3) of the RSRs.

(Emphasis added). This language directs Ul to apply the high occupancy standard found in 40 CFR
Part 761 when evaluating and selecting remedial alternatives for inside the buildings at the site.®

The term “high occupancy standard,” as used in the PCO, is unambiguous. The term “high
occupancy area” is defined in 40 CFR § 761.3, and that definition specifies a cleanup standard for
those areas —i.e., a high occupancy standard. To clean up to the high occupancy standard means
to clean up to a standard that allows “occupancy for an individual not wearing dermal and
respiratory protection for a calendar year is: 840 hours or more (an average of 16.8 hours or more
per week) for non-porous surfaces and 335 hours or more (an average of 6.7 hours or more per
week) . ..” Id. That standard is < 1 ppm of PCBs.

In its comments, Ul agrees that “[i]n committing to apply the high occupancy standards
inside the buildings, Ul agreed to clean up PCB remediation waste (i.e., PCB spills) to the most
stringent standard that would apply in high occupancy areas, even where the less stringent “low
occupancy” standard may otherwise have been authorized.” Ul Comments, p. 14. Nor does Ul
dispute that the term in the PCO “high occupancy standard” means the “high occupancy area”

6 At page 7 of its comments, Ul assigns meaning to the language in section (B)(1)(e)(4) which it claims intentionally
excludes a reference to a Connecticut specific cleanup standard. However, Ul’s analysis ignores Connecticut law
regarding the use of PCBs. Since 1977, Connecticut law has banned the use of PCBs. General Statutes § 22a-464.
Accordingly, there is no Connecticut specific standard for the unauthorized use of PCBs because there is no
authorized level of PCBs that would be applicable.



cleanup level referenced in 40 CFR § 761.61. Ul's primary argument is that this standard should
not apply to all PCBs but instead to just PCB spills. But that peculiar disagreement alone does not
render the language ambiguous.

Consistent with the understanding of both parties to the PCO, it is reasonable to
understand “high occupancy standard” in the PCO to mean the high occupancy areas as
referenced in 40 CFR § 761.3 and the associated high occupancy area cleanup standards included
in 40 CFR § 761.61. Because the term “high occupancy standard” is not ambiguous, there is no
need to look beyond the four corners of the PCO to outside, extrinsic evidence to determine the
meaning of the contract terms. See Dejana v. Dejana, 176 Conn. App. 104, 115 (2017).

The plain language of the PCO unambiguously states that Ul should apply the high
occupancy standard inside buildings. Since there is only one applicable high occupancy standard,
it follows that that <1 ppm standard is the applies to all PCBs inside the buildings. While Ul argues
that the Department is “selectively” and “unilaterally” applying certain provisions from 40 CFR
Part 761 but not others, this claim fails to give the terms of the PCO their plain meaning. Ul’s
own reading of the provision includes the addition of the word “all” prior to the PCQ’s citation to
40 CFR Part 761.7 But the plain language of the PCO does not specify all of 40 CFR Part 761 is to
be evaluated for use; only the high occupancy standard found therein is to be considered. Ul's
reading also fails to give meaning to the words “associated with” before the words “the high
occupancy standard” in the PCO. Use of the term “associated with” would not be necessary if
incorporating an entire section of the federal regulations.

Further, when reviewing a contract, all relevant provisions are to be considered together.
HLO Land Ownership Associates, 248 Conn. at 356-57. This is not the only location in the PCO that
refers to 40 CFR Part 761.% In these other locations, qualifiers are used to specify certain
provisions in Part 761. For example, where the sampling requirements in 40 CFR Part 761 are
mentioned, one can reasonably interpret that phrase to mean that only the provisions related to
sampling are applicable to that term of the PCO. See PCO § (B)(1)(b). The Department applies
that same logic to determine the cleanup standard inside the buildings.

7 See Ul Comments at pp 3, 7, 8, 11, and 15.

8 See the following sections of the PCO: (B)(1)(a) - LEPs retained to perform PCB work must be familiar with the PCB
requirements found at 40 CFR Part 761; (B)(1)(b) - the Scope of Study shall comply with sampling requirements in
40 CFR Part 761; (B)(1)(e)(4) - direct exposure a) outside the buildings required to comply with 40 CFR Part 761;
(B)(1)(e)(4) - direct exposure c) under the buildings evaluate more stringent of the high occupancy standards in 40
CFR Part 761; (B)(18) requires the current owner to “(ii) agree to the recordation and implementation of ELURs
pursuant to 40 CFR Part 761 and the RSRs, as applicable.”



Further, the standard in 40 CFR § 761.61 is a cleanup standard — it specifies concentrations
of PCBs that can remain onsite in regularly occupied spaces; the standard in 40 CFR § 761.62 is a
disposal standard — it specifies how different types of PCB containing wastes must be disposed
of, on- or off-site. When considering all relevant provisions of the PCO together, it is clear that
the objective is a cleanup that will support the future use of buildings for industrial or commercial
purposes. For that purpose, a cleanup standard — the high occupancy standard — is needed, not
a standard for disposal.®

For the reasons set out above, | determine that the high occupancy standard required by
the PCO for remediation inside the buildings at English Station is <1ppm of PCBs, regardless of
any type or category.

E
Section (B)(1)(e)(4) of the PCO Applies the High Occupancy
Standard to All of the PCB Containing Materials in the Buildings

The plain language of the PCO evidences the agreement of the parties to apply the
cleanup standard found in 40 CFR Part 761, but it is clear that section of the federal regulation
has not been incorporated in its entirety. Rather, the PCO requires the application of the high
occupancy standard to all PCB containing materials within the buildings. UI’'s comments ignore
the plain language in the PCO, and instead re-interpret the “high occupancy standard” to apply
only to certain categories of PCB materials (i.e., PCB remediation waste) while excluding other
categories of PCB materials (i.e., PCB bulk product waste or excluded PCB products). Ul
Comments, p. 14. Accordingly, Ul claims it only agreed to clean up the PCB remediation waste
inside the buildings to a high occupancy standard. /d. This interpretation is unreasonable because
it would render superfluous this provision of the PCO and would permit Ul to leave behind higher
levels of PCB contaminated material in the buildings.® Ul's interpretation would keep any

9The only references to a high occupancy cleanup standard are found in 40 CFR § 761.61 when discussing the cleanup
of PCB remediation waste. Depending on the general waste category, various cleanup levels are applicable “based
on the kind of material and the potential exposure to PCBs left after cleanup is complete.” 40 CFR § 761.61(a)(4). Of
the four general waste categories listed (e.g., bulk PCB remediation waste, non-porous surfaces, porous surfaces,
and liquids), the only applicable general waste categories to the inside of buildings at the site are bulk PCB
remediation waste and porous surfaces, both of which have a cleanup level of <1 part per million (ppm). See 40 CFR
§ 761.61(a)(4)(i)(A) for bulk PCB remediation waste and 40 CFR § 761.61(a)(4)(ii) for non-porous surfaces.

10“I11n construing contracts, we give effect to all the language included therein, as ‘the law of contract interpretation.
.. militates against interpreting a contract in a way that renders a provision superfluous.’ (Internal quotation marks
omitted.) Wesley v. Schaller Subaru, Inc., 277 Conn. 526, 546, 893 A.2d 389 (2006).” Ramirez v. Health Net of
Northeast, Inc., 285 Conn. 1, 13-14 (2008).



building contaminated with PCBs as a sarcophagus of contamination, preventing the site from
ever being returned to productive use for nearly any purpose.

What Ul fails to acknowledge when it accuses the Department of “selectively and
unilaterally edit[ing] and curat[ing] 40 CFR Part 761,” Ul Comments, p. 11, is that the parties
agreed to the terms of the PCO before its adoption as a final decision of the Department. Ul
voluntarily accepted the high occupancy standard as the cleanup standard for all PCBs inside
buildings. The federal regulations may indeed permit the low occupancy standards to apply to
certain wastes, for example, but that is irrelevant here.

Even Ul’s attempted reliance on EPA guidance is misplaced, as that outside evidence is
being introduced to contradict the terms of the agreement, which is not legally permissible. Here,
the parties agreed that the high occupancy standard was the only cleanup standard that applies
inside the building. The Department does not dispute that 40 CFR Part 761 contains other cleanup
and disposal standards but rather finds that the PCO evidences an agreement to only use the
high occupancy standard inside the building. There may be other options in federal regulation,
but any such option is inapplicable here. Ul and the Department are bound by the PCO, and
therefore to the applicable <1ppm high occupancy standard inside the buildings.

F
The Department Is Not Seeking to Modify the PCO

Ul argues this declaratory ruling procedure is the Department’s attempt to re-negotiate
a more stringent cleanup standard for inside the buildings that would ultimately require Ul to
demolish the building. Ul Comments, p. 2. The Department is not seeking to unilaterally modify
the PCO through this declaratory ruling; the high occupancy standard set out in the PCO is the
applicable standard.

Ul cites General Statutes section 22a-6dd, which states that when the Department enters
into a consent order for the remediation of land, the terms of the order cannot be modified
unilaterally. Ul Comments, p. 12. The Department is aware of its obligation under 22a-6dd, which
section (b)(15) of the PCO memorializes. Ul’s reliance on this statutory provision is misplaced.
The Department is not seeking to change the terms of the PCO, but instead to enforce its existing
terms. !

11 This statutory provision would be applicable to changes in remediation standards adopted after the execution of
the consent order. See BIC, 2015 WL 9310902, at n.7. That has not happened here.



The Department also is not requiring further action from Ul that is not already permitted
within the four corners of the PCO. Section (B)(1)(e)(4) states that Ul must submit remedial
alternatives “including but not limited to any alternative specified by the Commissioner.” Nothing
in this language limits the Commissioner’s authority to ask for alternatives. Neither the PCO nor
this ruling requires Ul to demolish any building; however, demolition is one option for achieving
compliance with the PCO and may prove to be the most efficient and least expensive option.

v
CONCLUSION

For the reasons stated above, | hereby determine that the high occupancy standard in the

PCO at Section (B)(1)(e)(4) that applies inside buildings at the site is <1ppm of PCBs.
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Katherine S. Dykes
Commissioner

Department of Energy and Environmental
Protection
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CERTIFICATION

I, Sarah Solarz, hereby certify that a copy hereof was delivered via certified mail on this

28th day of May, 2024 to the following entity at the following addresses:

Intervening Party:

The United llluminating Company
100 Marsh Hill Road
Orange, CT 06477
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v ¥ r
Sarah Solarz, Esq.
Staff Attorney, Environmental Quality
Branch

Department of Energy and Environmental
Protection



STATE OF CONNECTICUT : AQWSPCB 13-001
V.
THE UNITED ILLUMINATING COMPANY

PARTIAL CONSENT ORDER NUMBER COWSPCRB 15-001!

Date Iésued:

A. The Commissioner of Energy and Environmental Protection (the “Commissioner”) finds:

1. Respondent The United [luminating Company (“UI”) is.a regional
electric distribution company, established in New Haven, Connecticut in
1899, currently engaged in the purchase, transmission, distribution and
sale of electricity and related services to residential, commercial and
industrial customers.

2. Respondent has a business address of 180 Marsh Hill Road, Orange,
- Connecticut. '

3. From 1914 until December of 2000, Respondent owned an approximately
8.9 acre parcel of land located at 510 Grand Avenue in New Haven,
Connecticut, as set forth in Sections A.5. through A.10. below, said site is -
presently described in two deeds recorded at page 14 of volume 7814, and
page 195 volume 7817 of the City of New Haven land records (the “Site").

- The Site, part of an island in the Mill River, is depicted on the map
included as Exhibit A to this Consent Order. TFor purposes of -
Respondent’s obligations under this Consent Order, any reference to the
Site includes all soil, surface water, groundwater and sediment located

“within the perimeter of the Site as shown on Exhibit A, but shall not
include offsite soil, groundwater and sediment in the Mill River, including
the East and West branches of said River or any areas that are offsite from

the Site:
4. The Site is referred to and known as “English Station.”
5. On or about August 16, 2000, Respondent transferred the Site to

Quinnipiac Energy, LLC (“Quinnipiac Energy”) as described in a deed
which is recorded at page 72 of volume 5716 of the City of New Haven
land records. '

' This Consent Order is referred to herein as “Partial Consent Order”, “Consent Order” or “order.”




10.

At some point prior to December 9, 2006, the Site was divided into two |
parcels, Parcel A and Parcel B.

- Parcel A is located on the northern portion of the Site adjacent to Grand

Avenue and includes, among other structures, a building known as Station
B.

Parcel B is located on the southern portion of the Site and includes, among
other structures, a former power generation building.

On December 9, 2006, Quinnipiac Energy sold Parcel A to Evergreen
Power, LLC (“Evergreen™), as described in a deed which is recorded at
page 14 of volume 7814 of the City of New Haven land records.

On December 13, 2006, Quinnipiac Energy sold Parcel B to ASNAT
Realty, LLC (“ASNAT?™), as described in a deed which is recorded at page
195 of volume 7817 of the City of New Haven land records.

SITE HISTORY AND ENVIRONMENTAL SETTING

11.

12.

13.

14.

15.

16.

17.

Groundwater below and near the Site is classified as a GB groundwater
area. '

The surface water of the adjacent Mill River is classified as SD/SB.

From 1929 through 1992 Respondent operated an electrical power plant
(“the Plant™) at the Site.

The Plant was constructed on a man-made island in the middle of the Mill
River located south of Grand Avenue in New Haven, CT. The island is
constructed of historically placed fill and comprised of ash, dredge spoils,
and other miscellaneous debris.

In 1992 the Plant was placed on deactivated status.

Respondent’s activities on the Site involved the use and storage of
equipment and oil, both containing polychlorinated biphenyls (“PCBs”).

PCBs are a class of human-made chemicals whose manufacture, along
with many of its uses, was banned by the United States Environmental
Protection Agency (“EPA”) in 1979. PCBs have been shown to cause
cancer in animals. PCBs have been shown to cause other non-cancer
health effects in animals and humans including, but not limited to, effects
on the immune system, reproductive system, endocrine system, and




18.

19.

20.

21.

22

23,

24.

nervous system. Studies in humans provide supportive evidence for the
potential impact of PCBs on humans.

Respondent’s activities on the Site also involved the use and/or
management of other equipment and/or materials that contained various
pollutants including but not limited to metals, volatile organic compounds,
semivolatile organic compounds, and total petroleum hydrocarbons.

Respondent operated five (5) PCB transformers (“PCB Transformers”),
seventy (70) large high voltage capacitors, and eight (8) pieces of PCB
containing electrical equipment including additional transformers and
circuit breakers.

Respondent also operated two (2) PCB storage areas at the Site.

Respondent’s employees routinely sprayed waste oil, including
transformer oil contaminated with PCBs, for dust control, on coal piles,
transit areas and handling areas. '

Between 1975 and 1997, Respondent filed a number of spill reports with
the Commissioner in connection with spills at the Site.

On or about December 8, 1997, while excavating on the Site,
Respondent’s employees discovered an oily material on the groundwater
table at the Site, which later broke out through a rotted bulkhead and
spilled into the Mill River. Analysis of the oily material indicated the
presence of PCBs at levels near 350 paris per million (“ppm”).

The Site has been the subject of a number of plans, reports and
investigations that, among other things, have confirmed the presence of
PCBs and other hazardous contaminants at the Site at levels exceeding
Connecticut’s Remediation Standards Regulations (“RSRs™), Regulations
of Connecticut State Agencies ("R.C.S.A.") §§22a-133k-1 through 22a-
133k-3. Notwithstanding that not all of the these plans, reports or
investigations, may have been reviewed and approved by the
Commissioner, these plans, reports and investigations shall be taken into
account by Respondent in connection with its investigation and remedial
actions hereunder, including the following: ’

e A 1999 Draft Asbestos and Hazardous Materials Survey for
English Station, prepared by GEI Consultants, Inc.;

e A May 2000 Draft Remedial Action Report prepared by GEI
Consuliants, Inc.;

« A 2000 Dismantling Cost Study prepared by TLG Services, Inc.;

3




25,

20.

27.

28.

29.

A 2002 Site-Wide PCB Characterization and Clean-Up Plan,
prepared by Advanced Environmental Interface;

s A 2012 Conceptual Remediation Action Plan for PCB Impacted
soil, prepared by Stantec Consulting Services;

e A 2015 Subsurface Investigation Report for the Former English
Station, prepared by HRP Associates; and

e A Revised Equipment Decontamination Work Plan prepared by
Partner Engineering and Science, Inc.

The RSRs apply to any action taken to remediate polluted soil or other
environmental media, surface water or a groundwater plume at or
emanating from a release area which action is required pursuant to
Chapter 445 or 446k of the General Statutes.

On March 27, 2003 the Commissioner granted a Widespread Polluted Fill
Variance for the Site in accordance with R.C.S.A. § 22a-133k-2(f)(1)
(“Fill Variance™).

On or about March 1, 2005, Quinnipiac Energy submitted a Significant
Environmental Hazard Report to the Commissioner reporting that PCBs,
at concentrations greater than thirty (30) times the industrial/commercial
direct exposure criteria established by the RSRs, were present in surface
soils at the Site, posing a potential risk to human health through contact
and exposure as required by Connecticut General Statutes (“C G.S.7) §
22a-6u.

On or about May 22, 2007, EPA Region 1 conditionally approved a PCB
cleanup plan for Parcel A of the Site proposed by Quinnipiac Energy,
although the clean-up was not completed.

To date, five (5) PCB Transformers, which contained PCB transformer oil,
remain at the Site in the Plant on Parcel B.

ESTABLISHING A FACILITY, CREATING A CONDITION, AND/OR

MAINTAINING A FACILITY OR CONDITION WHICH CAN REASONABLY

BE_EXPECTED TO CREATE A SOURCE OF POLLUTION TO THE WATERS

OF STATE

30.

By virtue of the above, prior to the transfer of the Site to Quinnipiac
Energy on August 16, 2000, Respondent established a facility or created a
condition and/or maintained a facility or condition which reasonably can
be expected to create a source of pollution to the waters of the State;
maintained 4 discharge of waste in violation of Conn. Gen. Stat. §22a-427;
initiated, created, or originated or maintained an unpermitted discharge in
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31

32.

33.

34.

violation of Conn. Gen. Stat. §22a-430; and/or disposed of PCBs or PCB-
containing items, products or materials in violation of Conn. Gen. Stat.
§22a-467. Respondent denies each such allegation and admits no liability
hereunder.

Proper disposal of PCBs and the prevention of pollution are within the
jurisdiction of the Commissioner under the provisions of Chapters 439,
445 and 446k of the Connecticut General Statutes, including but not
limited to, §§ 22a-5, 22a-6, 22a-427, 22a-430, 22a-432, 22a-464, 22a-
465, and §22a-467. :

On April 8, 2013, the Commissioner issued Administrative Order #
AOWSPCB 13-001 to Respondent and several other respondents,
including ASNATand Evergreen (collectively, the “Current Owner”), Uri
Kaufman, Ira Schwartz, and Mehboob Shah, as well as Quinnipiac
Energy, and Grant MacKay Company Inc.

By agreement to the issuance of this Consent Order Respondent makes no
admission of fact or law with respect to the maiters addressed herein,
including the allegations set forth above, other than the facts asserted in
Sections A.1 through 5, A.13, A.15 and A.34 and Respondent shall not be
deemed to have made any such admissions by the fact that the Respondent
has agreed to perform work pursuant to this Consent Order.

The Commissioner and Respondent acknowledge and agree that the current
zoning for the Site is heavy industrial and further acknowledge and agree
that the remedial actions shall be consistent with this current zoned use.

B. Now, therefore, with the agreement of Respondent, the Commissioner, acting under
§22a-6, §22a-424, §22a-425, §22a-427, §22a-430, §22a-431, §22a-432, §22a-449, §22a-
465, and §22a-467 of the Connecticut General Statutes, orders Respondent as follows:

1.- On-Site Remediation: Respondent shall conduct the investigation and cleanup of the

Site in accordance with this Consent Order. Such investigation and cleanup shall be
completed pursuant to a schedule acceptable to the Commissioner, provided
however that the cleanup, not including any.confirmatory monitoring performed by
Respondent after the completion of such cleanup activities, shall be completed
within 3 years of the Access Date defined in Section B.5 below, unless a later
completion date is specified in writing by the Commissioner. Whenever this
Consent Order refers to the RSRs, the standards shall be those in effect at the time of
the Effective Date unless the Commissioner and the Respondent otherwise agree.
The Commissioner and Respondent further agree as follows:

a. On or before thirty (30) days from the Effective Date of this order,

Respondent shall retain one or more Licensed Environmental Professional(s)
("LEP"(s)) acceptable to the Commissioner to prepare the documents and
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implement or oversee the actions required by this order and shall, by that
date, notify the Commissioner in writing of the identity of such LEP(s).
Respondent shall retain one or more LEP(s) acceptable to the Commissioner
until this order is fully complied with, and, within ten (10) days after
retaining any LEP(s) other than the one(s) originally identified under this -
section, Respondent shall notify the Commissioner in writing of the identity
of such other LEP(s). The consultants (LEP(s)) retained to perform PCB
investigation, remediation, disposal, and confirmatory sampling must be
familiar with the PCB requirements of both the applicable state and federal
regulations, including but not limited to, those found at 40 CFR Part 761.
Respondent shall submit to the Commissioner a description of the LEP’s
education, experience and training which is relevant to the work required by
this order within ten (10) days after a request for such a description. Nothing
in this section shall preclude the Commissioner from finding a previously
acceptable LEP unacceptable; the Commissioner has determined that the
LEPs listed on Exhibit B hereto are acceptable.

On or before sixty (60) days from the Access Date of this order, Respondent
shall submit for the Commissioner’s review and written approval a scope of
study for an investigation of the Site and its potential impact on human
health and the environment, inchuding, but not limited to, the existing and
potential extent and degree of contamination of soil and ground water,
surface water, and sediment within the Site boundary (i.e., within the tunnel
on the Site), as well as contamination of the Plant and any other building
structures on the Site and any content therein (the "Scope of Study™). The -
Scope of Study shall:

¢ be consistent with and comply with the sampling requirements in
40 CFR Part 761 for PCBs, including but not limited to the
Standard Operating Procedure for sampling on, into and through
concrete;

- identify, document, inventory and assess asbestos and asbestos-
containing materials to determine if such materials are friable,
damaged, unstable, and accessible or may be disturbed by other
actions required by this Consent Order, and to determine how to
conduct asbestos abatement in a manner that is necessary to
comply with all applicable laws in connection with a plan of
abatement for such materials in accordance with Section B.1.e.8.
below.

o other than with respect to asbestos characterization as addressed above,
fully characterize PCB constituents of all caulk, paint, flooring, roofing,
mastics, fireproofing, soundproofing, waterproofing, sealants and all other
materials. Notwithstanding the above, Respondent shall investigate the

presence of lead and mercury.




* identify non-hazardous and hazardous waste and other hazardous
materials at the Site; and :

e comply with all prevailing standards and guidelines, including, but
not limited to, the Connecticut Department of Energy and
Environmental Protection’s (the “Department” or “DEEP”™) Site
Charactérization Guidance Document; and

e include:

o the proposed location and depths of any additional ground
"~ water monitoring wells;

o aproposed sampling and analytical program including at
least the parameters to be tested, proposed sampling and
analytical methods, for sediments within the boundary of the
Site and soils, surface water, groundwater, the Plant and other
structures at the Site and any contents therein as set forth
above;

o quality assurance and quality control procedures; and
o aschedule for conducting the investigation.

The proposed Scope of Study for the Commissioner's review and approval
“may reference and evaluate existing data to support the proposed
investigation.

If the Commissioner determines that the investigation carried out under the
approved Scope of Study, in addition to previous studies and investigations
_of the Site, does not fully characterize the extent and degree of soil,
sediment (within the boundaries of the Site), ground water, and surface water
pollution at the Site as well as contamination of the Plant or other structures
on the Site and any contents therein, to the satisfaction of the Commissioner,
Respondent shall perform additional investigation in accordance with a
supplemental plan and schedule approved in writing by the Commissioner.
Unless otherwise specified in writing by the Commissioner, the
supplementat plan and schedule shall be submitted by Respondent for the
Commissioner's review and written approval on or before thirty (30) days
after notice from the Commissioner that such supplemental plan is required.

Respondent shall implement the approved Scope of Study and, if same are
required, any approved supplemental plan(s), in accordance with the
approved schedule(s). Respondent shall notify the Commissioner of the date
and time of installation of monitoring wells and of each soil, on-site
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sediment, building material and water sampling event at least five (5) full
business days prior to such installation or sampling.

Except as may be provided in the investigation schedule approved by the
Commissioner, on or before thirty (30) days after the approved date for
completion of the investigation, Respondent shall submit for the
Commissioner's review and written approval a comprehensive and thorough
report which:

1) describes in detail the investigation performed;

2) identifies the type, quantity and location of all asbestos, non-
hazardous and hazardous wastes or other hazardous materials on the
Site; '

3} defines the existing and potential extent and degree of soil, sediment
within the boundary of the Site, ground water, and surface water
pollution as well as all contamination of the Plant and any other
structures on the Site and contents therein;

4) evaluates the alternatives for remedial actions to abate on-site
pollution and impacts for industrial/commercial use of the Site,
including but not limited to any alternative specified by the
Commissioner, which alternatives are in compliance with all
applicable state and federal statutes and regulations, provided that

e {0 address the direct exposure and volatilization requirements under
the RSRs for all contaminants (other than PCBs which are addressed
below), Respondent will not be obligated to evaluate alternatives for
remedial actions other than those required to comply with the
commercial/industrial provisions in the RSRs;

o for PCBs, for direct exposure, a) outside the buildings, Respondent
will not be obligated to evaluate alternatives for remedial actions other
than those required to comply with 40 CFR Part 761 and with the
inaccessible soil provisions of §22a-133k-2(b)(3) of the RSRs, b)
inside the buildings, the Respondent shall only be obligated to evaluate
alternatives for remedial actions associated with the high occupancy
standards in 40 CFR Part 761, and c) under the buildings, the
Respondent shall only be obligated to evaluate alternatives for
remedial actions associated with the more stringent of the high
occupancy standards in 40 CFR Part 761 and the inaccessible soil

- provisions of §22a-133k-2(b)(3) of the RSRs; and

e The RSR Pollutant Mobility provisions, for both PCBs and for releases
into fill, apply in full to all alternatives; the Fill Variance exempts the
Pollutant Mobility provisions with respect to the fill itself. The
alternatives for remedial actions evaluated by Respondent must also
include those alternatives for remedial actions required to comply with
this Consent Order as set forth in this subsection B.1. and any approval
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issued to Respondent by the Connecticut Department of Public Health
requiring Respondent to abate asbestos containing materials that are
friable, damaged, unstable, and accessible or may be disturbed by
other actions required by this Consent Order.

5) states in detail the most expeditious schedule for performing each
alternative;

6) lists all permits and approvals required for each alternative, including
but not limited to any permits required under Sections 22a-32, 22a-
42a, 22a-342, 22a-361, 22a-368, 22a-430, 22a-465 or 22a-467 of the
Connecticut General Statutes; '

7) proposes a preferred alternative from among those evaluated
pursuant to and consistent with the provisions identified in Section
B.1.e.4., with supporting justification therefor;

8) provides that Respondent shall only be required to abate asbestos that
is friable, damaged, unstable, and accessible or may be disturbed by
other actions required by this Consent Order, and to determine how
to conduct asbestos abatement in a manner that is necessary to
comply with all applicable laws; and

9) proposes a detailed program and schedule to perform the preferred
on-site remedial actions, including but not limited to a schedule for
applying for and obtaining all permits and approvals required for
such remedial actions.

f. Unless otherwisc specified in writing by the Commissioner, on or before
thirty (30) days after approval of the report described in the preceding
section, Respondent shall submit, for the Commissioner's review and written
approval, contract plans and specifications for the approved remedial actions,
a revised list of all permits and approvals required for such on-site actions,
and a revised schedule for applying for and obtaining such permits and
approvals, consistent with all applicable state and federal statutes and
regulations and this Consent Order. Respondent shall use best efforts to
obtain all required permits and approvals.

g. Respondent shall implement the approved remedial actions in accordance
with the approved schedule. Respondent shall notify the Commissioner at
least five (5) full business days prior to conducting remedial actions at the
Site. Any such notice may include multiple dates that Respondent expects to
be undertaking remediation at the Site. Within fifteen (15) days after
completing such actions, Respondent shall cettify to the Commissioner in
writing that the actions have been completed as approved.

h. Except as may be provided in the approved remedial action schedule, on or
before thirty (30) days after the approved date for completion of the
remediation, Respondent shall submit for the Commissioner's review and
written approval a comprehensive and thorough report which describes all
remedial actions performed at the Site. Such report shall also include a soil,
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on-site sediment, ground water and surface water post-remediation
monitoring program to determine the degree to which the approved on-site
remedial actions have been effective, and a schedule for performing the post-
remediation monitoring program. Respondent shall implement the approved
monitoring program to determine the effectiveness of the remedial actions in
accordance with the approved schedule.

If the approved remedial actions do not result in the prevention and
abatement of soil, on-site sediment, ground water, and surface water
pollution and contamination of the Plant, other structures on the Site or
jitems contained therein, in a manner that complies with all applicable state
and federal statutes and regulations, to the satisfaction of the Commissioner,
additional remedial actions and measures for monitoring and reporting on the
effectiveness of those actions shall be performed in accordance with a
supplemental plan and schedule approved in writing by the Commissioner,
provided Respondent shall not be required to take actions more stringent

than as provided in section B.1.e.4. and section B.1.k. Unless otherwise

specified in writing by the Commissioner, the supplemental plan and
schedule shall be submitted for the Commissioner's review and written
approval on or before thirty (30) days afler notice from the Commissioner
that such supplemental plan is required.

On a schedule established by the Commissioner or, if no such schedule is
cstablished, on a quarterly basis beginning no later than ninety (90) days
after completion of the approved remedial actions or, as applicable,
supplemental remedial actions, Respondent shall submit for the
Commissioner’s review and written approval a report describing the results
to date of the approved monitoring program to determine the effectiveness of
the on-site remedial actions.

The current zoning of the Site is heavy industrial. The remedial actions shall -
be consistent with the current zoned use and be no more stringent than those
alternatives referenced in Section B.l.e4. and Section B.l.e.7., and, if
approved therein, may make use of environmental land use restrictions
("ELURs") and/or existing or constructed features that render soil
inaccessible or environmentally isolated in accordance with the RSRs.
Nothing herein prevents Respondent from agrecing to a more stringent
standard of remediation.

2. Revisions. Respondent may, by written request, ask that the Commissioner approve,

3.

in writing, revisions to any document approved hereunder in order to make such
document consistent with law or for any other appropriate reason.

Site Security. Subject to Section B.18. concerning Site Access, upon the Access
Date of this Consent Order and until Respondent is in full compliance with the
requirements of Section B.1. hereto (as provided in Section B.7.), Respondent shall
maintain security at the Site. Respondent shall maintain security at the Site to, at a
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minimum, the current level of security maintained at the Site by the Current Owner
. and approved by the Commissioner.

. Effective Date. Respondent’s parent company has made application to the Public
Utilities Regulatory Authority (“PURA”) and Massachusetts Department of Public
Utilities (“MDPU”) for approval of a merger transaction (“Transaction”) with a
subsidiary of Iberdrola USA, Inc. (the “PURA Application”). Respondent shall
promptly notify the Commissioner when the Transaction closes. The "Effective
Date" of this order shall be the later of the Closing of the Transaction or when this
Consent Order becomes a final order of the Commissioner; provided, however, that
if the Transaction does not close within ninety (90) days following the receipt of
PURA approval and approval of the MDPU, then the Commissioner has the
discretion to terminate this agreement. If PURA does not approve the PURA
Application then this agreement is null and void. Respondent shall have no
obligations under this Consent Order until the Effective Date.

. Access Date. The “Access Date” is the date that the Commissioner provides
written notification to Respondent that the Commissioner has secured "Required
Access” as defined in Section B.18. and that such Required Access is in effect
after the Effective Date. For purposes of this Consent Order, Respondent shall
have no obligations under this Consent Order prior to the Effective Date.

. Progress Reports. On or before the last day of each month folowing the Effective
Date and continuing until all actions required by this order have been completed
as approved and to the Commissioner’s satisfaction, Respondent shall submit a
progress report to the Commissioner describing the actions which Respondent has
taken to date to comply with this order including the amounts incurred regarding
such compliance; provided, however, that for any period in which actions
required by this order consist solely of groundwater monitoring, Respondent shall '
submit a progress report on or before the last day of each month in which a
groundwater monitoring event takes place.

. Full Compliance. Respondent shall not be considered in full compliance with
this Consent Order until all actions required by this order have been completed as
approved and to the Commissioner's satisfaction. Subject to Section B.15., upon
such full compliance or in the event of payment by Respondent as provided in
Section B.18. or Section B.24., the Commissioner will issue to Respondent a
certificate of compliance, which shall fully and finally conclude Respondent’s
obligations with respect to the Siic, and Respondent shall have no further
obligation or liability for any matter within the jurisdiction of the Commissioner
relating thereto, except in the event of Respondent's unlawful behavior or gross
negligence. ‘

. Sampling. All sampling shall be performed in accordance with procedures
specified or approved in writing by the Commissioner, or, if no such procedures
have been specified or approved, in accordance with the most recent final version
of EPA publication SW-846, entitled “Test Methods for Evaluating Solid Waste,
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Physical/Chemical Methods,” Standard Operating Procedures for Sampling
Porous Surfaces For Polychlorinated Biphenyls, the most recent final version of
the Department’s “Site Characterization Guidance Document,” and relevant
policies and guidelines issued by the Commissioner.

9. Sample Analyses. All sample analyses which are required by this order and afl

“reporting of such sample analyses shall be conducted by a laboratory certified by

the Connecticut Department of Public Health and approved to conduct such
analyses. In addition,

o The Reasonable Confidence Protocols shall be used when there is a method
published by Department. In all cases wherc the Reasonable Confidence
Protocol method is used, a properly completed laboratory QA/QC certification
form, certified by the laboratory shall be provided to the Commissioner with
the analytical data.

e In cases where a Reasonable Confidence Protocol method has not been
published, the analytical data shall be generated using a method approved by
the Commissioner, such method shall include and report a level of quality
control and documentation equivalent to the Reasonable Confidence
Protocols.

e The reporting limit shall be established consistent with the Reasonable
Confidence Protocols and standard industrial and laboratory practices. The
Reporting Limit shall not be set at levels greater than those used in such
standard practices, as determined by the Commissioner, in consultation with
the Commissioner of Public Heaith and in no case shall be greater than the
Applicable Criteria or Background Concentration established in §22a-133k-1
through §22a-133k-3 of the Regulations of Connecticut State Agencies. The
Reporting Limit for a given sample shall be corrected for specific sample
weight or volume, and dilutions, and, for soil and sediment samples moisture
content (reported as dry weight).

10. Approvals. Respondent shall use best efforts to submit to the Commissioner all
documents required by this order in a complete and approvable form. If the
Commissioner hotifies Respondent that any document or other action is deficient,
and does not approve it with conditions or modifications, it is deemed
disapproved, and Respondent shall correct the deficiencies and resubmit it within
the time specificd by the Commissioner or, if no time is specified by the
Commissioner, within thirty (30) days of the Commissioner's notice of
deficiencies. In approving any document or other action under this order, the
Commissioner may apptove the document or other action as submitted or
performed or with such conditions or modifications as the Commissioner deems
necessary to carry out the purposes of this order. Nothing in this section shall
excuse noncompliance or delay. Any reference in this Consent Order to an
approved document such as a scope of work or a schedule shall mean approved by
the Commissioner.
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I1.

12.

13.

14.

15.

Definitions. As used in this order, “Commissioner” means the Commissioner or a
representative of the Commissioner.

Dates. The date of submission to the Commissioner of any document required by .
this order shall be the date such document is received by the Commissioner. The
date of any notice by the Commissioner under this order, including but not limited
to, notice of approval or disapproval of any document or other action, shall be the
date such notice is deposited in the U.S. mail or is personally delivered,
whichever is carlier. Except as otherwise specified in this order, the word “day”
as used in this order means calendar day. Any document or action which is
required by this order to be submitted or performed by a date which falls on a
Saturday, Sunday or a Connecticut or federal holiday shall be submitted or
performed by the next day which is not a Saturday, Sunday or Connecticut or
federal holiday.

Certification of Documents. Any document, including but not limited to any
notice, which is required to be submitted to the Commissioner under this order
shall be signed by Respondent or, if a Respondent is not an individual, by such
Respondent's chief executive officer or a duly authorized representative of such
officer, or by a “responsible corporate officer” of Respondent as that term is
defined in §22a-430-3(b)(2) of the Regulations of Connecticut State Agencies,
and by the LEP(s) or other individual(s) responsible for actually preparing such
document, and Respondent or Respondent’s chief executive officer and each such
individual shall certify in writing as follows:

“] have personally examined and am familiar with the information
submitted in this document and all attachments thereto, and T certify,
based on reasonable investigation, including my inquiry of those
individuals responsible for obtaining the information, that the submitted
information is true, accurate and complete to the best of my knowledge
and belief. I understand that any false statement made in the submitted
information is punishable as a criminal offense under §53a-157b of the
Connecticut General Statutes and any other applicable law.”

False Statements. Any false statement. in any information submitted pursuant to
this order is punishable as a criminal offense under §53a-157b of the Connecticut
General Statutes and any other applicable law.

Commissioner's Powers. Subject to provisions of Section B.23., nothing in this
order shall affect the Commissioner's authority to institute any proceeding or take
any other action to prevent or abate violations of law, prevent or abate pollution,
recover costs and natural resource damages, and to impose penalties for past,
present, or future violations of law. If at any time the Commissioner determines
that the actions taken by Respondent pursuant to this order have not successfully
corrected all violations, fully characterized the extent and degree of any pollution
or successfully abated or prevented pollution, the Commissioner may institute any
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16.

17.

18.

proceeding to require Respondent to undertake further investigation or further
action to prevent or abate violations or pollution; provided, however, that in the
event the Commissioner issues a certificate of compliance pursuant to Section
B.7., the Commissioner may only institute any proceeding to require Respondent
to underiake further investigation or further action to prevent or abate violations
or pollution after issuing a certificate of compliance if the Commissioner
determines that a certificate of compliance was obtained through the submittal of
materially inaccurate or erroncous information, or otherwise materially
misleading information or that material misrepresentations were made in .
connection with the obtaining of the certificate of compliance. In accordance
with Conn. Gen. Stat. Sec. 22a-6dd, the requirements and standards for
remediation required of Respondent pursuant to this Consent Order shall not be
modified by the Department unless both the Department and Respondent agree to
such modification. :

Respondent's Obligations Under Law. Nothing in this order shall relieve
Respondent of other obligations under applicable federal, state and local law.

No_Assurance by Commissioner. No provision of this order and no action or
inaction by the Commissioner shall be construed to constitute an assurance by the
Commissioner that the actions taken by Respondent pursuant to this order will
result in compliance or prevent or abate pollution.

Access to Site. The Commissioner and Respondent acknowledge that Respondent
does not currently own, or control access to, the Site, and that Respondent
requires access, without interference from the Current Owner or the property
owner, necessary to be able to comply with its obligations under this Consent
Order to investigate, remediate, monitor and secure the Site and shall not be
obligated to proceed with such obligations that require Site access unless and until
it has such access and only for so long as it continues to have access pursuant to
the terms of this Section B.18. The Commissioner will endeavor, using all
reasonable efforts, to obtain and, if so obtained, will use all reasonable efforts to
maintain, access to, or control of, the Site, pursuant to a written access agreement,
on terms that enable Respondent to comply with the terms and conditions of this
Consent Order requiring Respondent to investigate, remediate, monitor and secure
the Site, and that require the Current Owner (or, as applicable, any subsequent
owners) to (i) reftain from engaging in actions that - adversely, substantially and
materially affect Respondent's ability to comply with the obligations under this
Consent Order or otherwise engaging in activities that cause environmental
conditions or exacerbate or contribute to existing environmental conditions at the -
Site that cause a significant increase in costs, (ii) agree to the recordation and
implementation of ELURs pursuant to 40 CFR Part 761 and the RSRs, as
applicable, and (iii) include notice of such ELURS in any sale or lease agreement
regarding the Site and terms that expressly condition any such sale or lease
agreement on the purchaser’s or lessee’s (as applicable) agreement to assume all
liabilities arising from the failure by such purchaser or lessee to comply with the
ELUR(s) (“Required Access™). Respondent shall make all reasonable efforts to
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support any effort by the Commissioner to obtain the Required Access and shall
not take any actions to impede or prevent the Required Access. Reasonable
efforts by Respondent shall include, but not be limited to, providing a release,
indemnification and hold harmless to the Current Owner from liability as the
Current Owner arising solely out of the activities of Respondent or its contractors
on the Site in the course of performing work under this Consent Order, and shall
further include, if requested by the Commissioner, a release by Respondent of
contribution claims against the Current Owner in respect of onsite conditions at
the Site as long as the Current Owner, on behalf of itself and its owners, agents,
officers, directors, shareholders, partners and members, also agrees to provide a
reciprocal general release reasonably acceptable to Respondent. Reasonable
efforts by Respondent shall not include paying the Current Owner or its owners,
agents, officers, directors, shareholders, partners and members or reimbursing or
funding, directly or indirectly, all or any part of any payment to the Current
Owner or its owners, agents, officers, directors, shareholders, partners and
members by others or remediating to standards that are more stringent than
required by this Consent Order. In the event that the Commissioner after the
Effective Date, in his sole discretion, determines (following consultation with
Respondent) that the Commissioner is unable to secure the Required Access, the
Commissioner may direct Respondent to make payment to the Commissioner in
accordance with this section in lieu of completing performance of work otherwise
required in this Consent Order. In the event that the Commissioner, after the
Effective Date, is unable to maintain Required Access to the Site, then the three
year period for completion in Section B.1. is tolled until either the Commissioner
obtains access or until the Commissioner, following consultation with
Respondent, but in his sole discretion, directs Respondent to make payment to the -
Commissioner in accordance with this section in lieu of completing performance
of work otherwise required by this Consent Order. The Commissioner shall give
notice of such direction to Respondent together with a draft certificate of
compliance. Within one hundred twenty (120) days of receipt of such notice,
Respondent shall pay, by cashier or certified check, $30 million minus any costs
incurred or accrued for remediation and investigation (not including attorney's
fees and any direct time charges of Respondent's employees, managers or
officers) after the Effective Date of this order for compliance with this order, to
the account designated by the Commissioner, and such payment shall fully
resolve Respondent’s obligations herein and the Commissioner shall provide a
certificate of compliance as provided for in Section B.7. herein.  The
Commissioner shall use the funds for the investigation and remediation of the
Site, and any funds remaining after the completion of the investigation and
remediation of the Site shall, with the concurrence of the Governor and the
Attorney General, be used for a public purpose. Within thirty (30) days of the
Commissioner’s issuance of such notice and certificate of compliance,
Respondent shall provide a detailed accounting of any remedial costs incurred.
Payment of the funds required by this section shall satisfy Respondent’s
obligations under this Consent Order.
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19.

20.

21.

22.

No Effect on Rights of Other Persons. This order neither creates nor affects any
rights of persons, entities (of any form or nature) or municipalities that are not
parties to this order: Without limiting the generality of the foregoing, the parties
expressly disclaim any intent to create any rights enforceable by any non~partles

* as third-party beneficiaries hereunder.

Notice to Commissioner of Changes. Within fificen (15) days of the date
Respondent becomes aware of a change in any information submitted to the
Commissioner under this order, or that any such information was inaccurate or
misleading or that any relevant information was omitted, Respondent shall submit
the correct or omitted information to the Commissioner.

Notification of Noncompliance. In the event that Respondent becomes aware that
it did not or may not comply, or did not or may not comply on time, with any
requirement of this order or of any document required hereunder, Respondent
shall immediately notify by telephone the individuals identified in the next section
and shall take all reasonable steps to ensure that any noncompliance or delay is
avoided or, if unavoidable, is minimized to the greatest extent possible. Within
five (5) days of the initial notice, Respondent shall submit in writing the date,

“time, and duration of the noncompliance and the reasons for the noncompliance or

delay and propose, for the review and written approval of the Commissioner,
dates by which compliance will be achieved, and Respondent shall comply with
any dates which may be approved in writing by the Commissioner. Notification
by Respondent shall not excuse noncompliance or delay, and the Commissioner's
approval of any compliance dates proposed shall not excuse noncompliance or
delay unless specifically so stated by the Commissioner in writing.

Submission of Documents. Any document required to be submiited to the
Commissioner under this order shall, unless otherwise specified in this order or in
writing by the Commissioner, be directed to:

Gary Trombly, Jr.

Department of Energy and Environmental Protection
Storage Tank & PCB Enforcement Unit

79 Elm Street

Hartford, Connecticut 06106

And

Craig Bobrowiecki

Department of Energy and Environmental Protection
Remediation Division

79 Elm Street

Hartford, Connecticut 06106
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23. Effect of Order. Except as provided heretn, as of the Effective Date, other than as
may be necessary to compel Respondent’s compliance with this Consent Order (i)
this Consent Order fully resolves all matters alleged in Administrative Order No.
AOWSPCB 13-001 against Respondent at the Site, and all known claims of the
Commissioner against Respondent related to environmental conditions at the Site,
(ii) subject to Section B.15., upon such full compliance or in the event of payment
by Respondent as pr0v1ded for in Section B.18. and Section B.24., the
-Commissioner will issue to Respondent a certificate of compliance, which shall
fully and finally conclude Respondent’s obligations with respect to the Site and
Respondent shall have no further obligation or liability for any matter within the
jurisdiction of the Commissioner relating thereto, except in the event of
Respondent's unlawful behavior or gross negligence, (iii) the Commissioner
agrees to dismiss all claims, orders, demands, and allegations raised in

" Administrative Order No. AOWSPCB 13-001 against Respondent in connection
with environmental conditions at the Site.Nothing in this Consent Order shall
prevent the Commissioner from maintaining Administrative Order No.
AOWSPCB 13-001 and proceedings relating thereto, or initiating new
proceedings or actions, with respect to environmental impacts at off-site locations,
including, but not limited to, sediments, soil, groundwater or any contaminants
that have emanated offsite from the Site.

24. Provisions Relating to the Cost of Compliance with this Order. If the total costs
to Respondent of performing the obligations after the Effective Date of this Consent
Order exceed $30 million, the State, at Respondent’s request, will discuss options
for recovering or funding any costs above that amount, for example, through public
funding or recovery from third parties, but is not bound to agree to or support any
means of recovery or funding. Nothing in this section shall alter -Respondent’s
obligation to fully comply with this Consent Order, including but not limited to, the
time for compliance during any time that there are discussions about recovery of
costs exceeding $30 million. Respondent shall comply with this Consent Order even
if the costs of such ‘compliance exceed $30 million, except in the event of payment
by Respondent as provided for in Section B.18.

Respondent shall maintain an accounting of all of the costs incurred or accrued
- regarding compliance with this Consent Order. Upon issuance of a certificate of
compliance pursuant to Section B.7. herein, to the extent that the costs incurred by
‘Respondent under this Consent Order for the investigation and remediation of the
Site after the Effective Date are less than $30 million, then Respondent shall remit
to the State the difference between such costs and $30 million for a public
purpose as determined in the discretion of the Governor, the Attorney General,
and the Commissioner .. Within thirty (30) days of a written demand by the
Commissioner for the accounting of the costs incurred by Respondent regarding
compliance with this Consent Order, Respondent shall provide a detailed
accounting of such costs. Within thirty (30) days following a written demand by
the Commissioner and the issuance by the Commissioner of a certificate of
. compliance resolving Respondent’s liabilities regarding matters addressed in this
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Consent Order, Respondent shall make payment of the difference between such
costs (which shall include any costs incurred or accrued in relation to the
cessation of activities) and $30 million to the recipient identified by the
Commissioner.

Respondent consents to the issuance of this Partial Consent Order without further notice,
The undersigned certifies that Jamuss P 77 d eeasmis fully authorized to enter into this
Partial Consent Order and to legally bind Respondent The United llluminating Company
to the terms and conditions of the Consent Ovder. _

Respondent The United [lluminating Company

DATE: ?/’é// S

ORDER NO.

Issued as a final order of the Commissioner of Energy and Environmental Protection.

BY:

Commissioner

DATE:
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EXHIBIT B TO PARTIAL CONSENT ORDER NUMBER COWSPCB 15-001

Project Management Consultant:
TRC Envirenmental Corporation
21 Griffin Road North

Windsor, Connecticut 06095
860-298-9692

Project Licensed Environmental Professional (LEP):

Sarah Trombetta, CPG, LEP, CHMM

TRC Windsor, Connecticut Office ,

Licensed Environmental Professional, Connecticut (#294, 1998)

Certified Professional Geologist, American Institute of Professional Geologist, (#8899, 1993)
Certified Hazardous Materials Manager (#15404, 2010) :

Project Support LEP:

Marya Mahoney, LEP

TRC Windsor, Connecticut Office

Licensed Environmental Professional, Connecticut, (#478, 2007)

. TRC Prdject Resources:

Ed Doubleday, Project Management and Project Performance
TRC Windsor, Connecticut Office

Certified Project Management Professional (2011}

FEMA Incident Command Station Certification (2008)

U.8. Naval Academy

Carl Stopper, P.E., Connecticut Professional Engineer, TRC PCB and Site Remediation Expert
TRC Windsor, Connecticut Office
Professional Engineer, Connecticut (#13255, 1984)

Eric Plimpton, P.E., Connecticut Professional Engineer, TRC Asbestos Materials Expert
TRC Windsor Connecticut Office

Professional Engineer, Connecticut (#20593) 1998

Certified Hazardous Materials Manager, Master Level (#11384) 2002
Certified Safety Management Practitioner (#14197) 2013

Asbestos Analyst, ATHA (#4554) 1992

Asbestos Project Monitor, Connecticut (#000082) 1993

Asbestos Management Planner, Connecticut (#000219) 2002
Asbestos Inspector, Connecticut (#000074/000219) 1993

Asbestos Project Designer, Connecticut (#000152) 1999

Lead Inspector/Risk Assessor, Connecticut (#001206) 1996

Lead Planner Project Designer, Connecticut (#001866) 1998




David Sullivan, TRC Indoor TSCA/PCB Expert

TRC Lowell, Massachusetts Office

Massachusetts Licensed Site Professional (#1488, 2004)

Extensive experience with USEPA Region I TSCA Office and Managers

" Stacy McAnﬁlty, P.E., TRC Site Remediation and PCB Sediment Expert
TRC Madison, Wisconsin, Office
Professional Engineer in Wisconsin, Maine, Colorado, and North Carolina
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. ENERGY &
S ENVIRONMENTAL
S rroTecTion
79 Elm Street ¢ Hartford, CT 06106-5127 www.ct.gov/deep Affirmative Action/Equal Opportunity Employer
OFFICE OF ADJUDICATIONS
IN THE MATTER OF : ORDER NO. AOWSPCRB 13-001
ASNAT REALTY, ETAL : AUGUST 4, 2016

FINAL DECISION

On July 22, 2016, Department staff and Respondents Asnat Realty, LL.C, Evergreen Power,
LLC, Uri Kaufman and Mehboob Shah (collectively, the “English Station Parties™) filed a
proposed consent order signed by each party (attached as “Appendix 17). Also on July 22, 2016,
Department Staff and the Respondent United lluminating Co., Inc. (“UI”} filed a proposed partial
consent order signed by both parties resolving certain allegations contained in the underlying
administrative order that is the subject of this hearing (attached as “Appendix 2). The time in
which to file objections to the proposed consent order and proposed partial consent order has
passed, and no objections have been filed. Regs., Conn. State Agencies § 22a-3a-6(1)(2)(B).

Pursuant to Delegation of Authority § VIII, FAci, Hearing Officers from the Office of -
Adjudications may issue final decisions in contested cases concerning “enforcement actions
brought pursuant to Title 22a of the General Statutes[.]” 1 therefore accept the proposed consent
otder and the proposed partial consent order and issue them as my final decision. This concludes
this proceeding as to the English Station Parties and as to those allegations against Ul resolved by
the partial consent order, as set out in section 23 of the partial consent order titled “Effects of
Order.”

D

o -

z}';; o
Brendan Schain, Hearing Officer
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