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On September 12, 2018, F&G, LLC (Applicant) and staff of the Department of Energy and 

Environmental Protection jointly filed the attached Agreed Draft Decision for my review and 

consideration (Appendix A).  Regs., Conn. State Agencies § 22a-3a-6(l)(3)(A).  The Application 

proposes the expansion of an existing recycling facility at 260 Railroad Hill Street in Waterbury 

to include transfer and volume reduction facilities including the receipt of up to 500 tons per day 

of putrescible municipal solid waste (“MSW”), non-putrescible MSW, construction and 

demolition debris, clean wood, scrap tires, scrap metal, propane tanks and appliances with 

Chorflouro-carbons, in addition to 200 tons per day of recyclables.   

I have reviewed this submission, the record, and the relevant law in this matter.  I 

recommend that the Commissioner find that the Application filed by the Applicant satisfies the 

relevant statutory and regulatory criteria related to the construction and operation of a transfer 

station.  Department staff has prepared a draft permit authorizing certain regulated activities at 

the Applicant’s site. (Attached as Exhibit A to the Agreed Draft Decision).  The record and this 

draft permit reflect staff’s consideration of all the relevant criteria set forth in the applicable 

statutes and regulations governing the proposed activity. I therefore recommend that the 

Commissioner issue the draft permit to the Applicant.   
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I 
Public Comment 

During the hearing process, many comments on the Application were received, both in 

person, at the public comment hearing, and in writing.  Many of these comments focused on the 

sufficiency of the environmental justice process required to be undertaken by the Applicant; 

commenters question both whether the environmental justice plans was sufficient and whether the 

Applicant had complied with its requirements.  Other comments raised concerns regarding noise, 

odors, traffic, vectors, and the impact of the proposed regulated activities on the nearby river and 

a proposed greenway.  Evidence regarding each of these concerns was submitted to the evidentiary 

record in this matter, and each of these concerns is addressed in sufficient detail in the Agreed 

Draft Decision.  While I am sympathetic to the concerns of those who made comments – and while 

each of the concerns identified warranted careful consideration of the testimony and evidence 

submitted to the evidentiary record – the only conclusion I may properly reach is that the proposed 

regulated activities should be authorized because the Application satisfies the statutory and 

regulatory criteria relevant to each of these concerns and at issue in a hearing on a solid waste 

permit.  While I understand that this recommendation will be disappointing to many who followed 

this hearing process, it is also the result required by law.   

II 
Agreed Draft Decision 

The parties have submitted an Agreed Draft Decision in this matter.  When an Agreed Draft 

Decision is presented for my consideration, I may accept, reject or modify that decision.  In this 

matter, I conclude that the Agreed Draft Decision identifies sufficient facts, supported by citations 

to the evidentiary record, and correctly identifies the relevant statutory and regulatory criteria to 

which those facts must be applied.  While had I drafted the decision myself, I would not have 

included every statement therein – particularly those statement concerning the consideration of the 
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proposed greenway in the permitting process and the applicability of the local zoning process to 

the public outreach required by the environmental justice statutes – I do conclude that the Agreed 

Draft Decision correctly applies the necessary facts to the relevant law.  For that reason, I adopt 

the Agreed Draft Decision and its conclusion, as supplemented herein, and recommend that 

Commissioner authorize the proposed regulated activities.   

III 
Conclusion 

For the reasons set out above, and for those reasons set out in the Agreed Draft Decision, I 

conclude that, if the Applicant acts in accordance with the terms and conditions of the proposed 

draft permit, the proposed facility will be constructed and operated in compliance with all 

applicable legal requirements. I therefore respectfully recommend that the Commissioner issue the 

requested permit, incorporating the terms and conditions of the proposed draft permit. 
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STATE OF CONNECTICUT 

DEPARTMENT OF ENERGY & ENVIRONMENTAL PROTECTION 

OFFICE OF ADJUDICATIONS 

 

 

In the Matter of F&G, LLC    Application No. 201608469 

 

       September 12, 2018 

 

AGREED DRAFT DECISION 

 

I. Summary 

 F&G, LLC (Applicant) filed application No. 201608469 (“the Application”) with the 

Department of Energy and Environmental Protection (DEEP) for a permit to construct and 

operate a solid waste facility at 260 Railroad Hill Street in Waterbury, Connecticut(“”).  Prior to 

the submission of the Application, DEEP's Environmental Justice program Administrator (“E.J. 

Administrator”) approved the Applicant's Public Participation Plan.  DEEP issued a Notice of 

Tentative Determination (NTD) to approve the Application.  Prior to the issuance of the NTD, 

DEEP staff (“Staff”) determined that the Administrator had confirmed the Applicant's 

compliance with General Statutes §22a-20a.  A petition for hearing was filed, initiating the 

hearing process. 

 The parties to this proceeding are F&G, LLC and staff of the Waste Engineering and 

Enforcement Division of DEEP's Bureau of Materials Management and Compliance Assurance. 

(Staff)  
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 No person or entity filed a motion to intervene in the proceeding.  No person elected to 

provide a sworn statement at the June 12, 2018 public hearing held for public comment.  The 

evidentiary portion of the hearing was held on August 8, 2018. 

 The testimony and exhibits prove, by a preponderance of the evidence, that the proposed 

facility, if designed, constructed, and operated consistent with the terms and conditions of the 

proposed draft permit (attached hereto as Exhibit 1) will comply with all applicable statutory and 

regulatory criteria including General Statutes §§22a-208, and 22a-208, and Regs., Conn. State 

Agencies §§22a-209-9 and 22a-209-10.  Based on the record, the draft permit should be issued 

by the Commissioner as a Final Permit. 

 

II. Proposed Findings of Fact 

A. Procedural Facts 

1. The Applicant submitted an Environmental Justice Public Participation Plan (“E.J. 

Plan”)to DEEP on or about February 2015, as required by General Statutes § 22a-20a 

(“the environmental justice statute”).  (DEEP-3G).   

2. On March 18, 2015, the E.J. Administrator approved the Applicant’s E.J. Plan  (DEEP-

3G) 

3. Prior to submitting an application to DEEP, the Applicant published Notice of the 

Application in the Waterbury Republican – American, the newspaper of general 

circulation in Waterbury on April 20, 2016, and sent notice to Neil O'Leary, Mayor of 

Waterbury. (DEEP-3A; APP - 69) 
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4. On or about July 7, 2016, DEEP received F&G, LLC's Application for a permit to 

construct and operate a solid waste facility at 260 Railroad Hill Street, Waterbury, CT.  

(DEEP-3C) 

5. On or about July 15, 2016, DEEP issued a Notice of Sufficiency to the Applicant and 

began its technical review of the Application. (DEEP-5) 

6. The technical review of the Application was conducted by DEEP to determine its 

compliance with the Solid Waste Management Statutes also known as the 

Comprehensive Materials Management Plan (“CMMS”), regulations, and consistency 

with the State-wide Solid Waste Management Plan and the extent of any potential 

adverse impacts to the environment.  (DEEP-4, 38, 39) 

7. On August 18 and 19, 2016, DEEP issued review comments and requests for additional 

information to the Applicant based on the technical review of the Application.  (APP-5, 

6, 7, 8; DEEP-15, 39)   

8. On September 29, 2016, the Applicant responded to the comments and request for 

additional information. (DEEP-16, 16A-16K) 

9. On October 12, 2016 and October 26, 2016, DEEP issued further review comments and 

requests for additional information to the Applicant. (DEEP-17, APP –12)  The Applicant 

responded on January 12, 2017.  (DEEP-20, 20A-20D) 

10. On March 27, 2017, the Applicant submitted its Final Report of the Environmental 

Justice Plan (Final Report)  which included three appendices: Appendix A – Traffic 
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Impact Study, September 5, 2016, KWH Enterprise, LLC; Appendix B – Traffic 

Responses for 260 Railroad Hill Street Waterbury, Connecticut, dated February 9, 2017 

& Addendum to Traffic Responses for 260 Railroad Hill Street Waterbury, Connecticut, 

dated February 9, 2017, KWH Enterprise, LLC; and Appendix C – Review of proposed 

Technical and Operational Control Measures, January 2017 by TRC. Appendix C was 

commissioned by the City of Waterbury. (DEEP-25)   

11. DEEP’s E.J. Administrator approved the Final Report on August 27, 2017 through an e-

mail. (DEEP-26) 

12. On June 21, 2017, DEEP issued a request for additional information to the Applicant. 

(DEEP-21)   

13. On June 30, 2017, the Applicant responded to the request made in DEEP-21.  (DEEP-22, 

22A-22C) 

14. On July 11, 2017, DEEP issued a request for additional information to the Applicant. 

(DEEP-23; APP–29)   

15. The Applicant responded to DEEP’s July 11, 2017 request for additional information 

with a July 17, 2017 letter.  (DEEP–24) 

16. On November 27, 2017, DEEP met with Applicant’s representatives to discuss additional 

comments that were sent to the Applicant's representatives on November 22, 2017 

regarding the sequencing of operations related to the various waste types.  (DEEP-28, 29)   

17. On December 6, 2017, the Applicant submitted a revised Building Layout Plan and an 

addendum to the Operation and Management Plan. (DEEP-29, 29A, 30)   
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18. On December 22, 2017, after subsequent discussions with DEEP, the Applicant 

submitted a revised Building Layout Plan and Addendum to the Operations and 

Management Plan.  (DEEP-31, 31A, 39) 

19. As part of its technical review of the Application, DEEP performed a compliance history 

check and concluded that neither the Applicant nor anyone associated with the 

Application had a history of non-compliance with statutes or regulations that required a 

denial of the Application or special conditions to an approved application.  (DEEP-27) 

20. DEEP staff prepared an NTD, draft permit, and a project summary to be routed for 

internal review and concurrence prior to publication. (DEEP-35, 38). 

21. The project summary included a section entitled, "Special Language and Permit 

Conditions", in which several conditions were identified as specific conditions proposed 

for the management of wastes at the facility based on  Appendix C of the Final Report 

relating to the minimization of odors. (DEEP-35) 

22. On or about February 23, 2018, DEEP issued a NTD and draft Permit to Construct and 

Operate (draft permit) to the Applicant.  (DEEP-32, 33, 34)   

23. On February 28, 2018, the NTD appeared in the Waterbury Republican – American, the 

local newspaper prescribed by DEEP.  (DEEP-36)   

24. The Mayor of Waterbury was mailed a copy of the NTD.  (DEEP-34) 
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25. On or about March 22, 2018, DEEP received a petition for hearing designating and 

authorizing Steven Schrag “to engage in discussions regarding the Application, and if a 

resolution was reached, to withdraw the petition on behalf of the individual petitioners.” 

 

A status conference occurred on April 17, 2018.  The parties’ representatives and Steven 

Schrag attended.  At the conference, June 7, 2018 was set for a site visit; June 12, 2018 

was set for a public hearing to hear public comments; June 22, 2018 was set as the 

deadline for filing written comments; and evidentiary hearings were scheduled for July 

10 and 11, 2018.  May 25, 2018 was set for the parties to file lists of legal issues and 

exhibits.  

26. On or about May 25, 2018, the Applicant and Staff filed exhibit lists, witness lists, legal 

issues and exhibits, as required by the April 26, 2018 Scheduling Directive and Notice of 

Hearing. 

27. On or about June 21, 2018, the Applicant filed a motion to add exhibits as evidence and 

request permission to add witnesses to the witness list. 

28. On June 28, 2018, the motion was granted. 

29. On or about June 29, 2018, the Applicant and Staff timely filed the written testimony of 

all experts called as witnesses.   

30. On June 7, 2018, a pre-hearing conference occurred, as required by the April 26, 2018 

scheduling directive.  The petitioners’ representative did not attend. 
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31. On May 9 and 10, 2018, a notice specifying the time and place for a site visit and a 

hearing for public comment appeared in the Waterbury Republican-American as 

prescribed by DEEP. 

32. Pursuant to the published notice, the site visit occurred on June 7, 2018.  The parties, the 

Hearing Officer, some signatories to the petition, and other interested members of the 

public attended.   

33. Pursuant to the published notice, a public hearing to hear comments occurred on June 12, 

2018 at the Waterbury City Hall building.  In addition to verbal comments, written 

comments were submitted to the Hearing Officer.  No member of the public provided a 

statement under oath; however, forty-two people commented.   

34. On August 6, 2018, an evidentiary hearing occurred at DEEP’s Hartford offices.  The 

following testified:  Mark Zessin, Kermit Hua, Patrick Fennell, Jonathan Murray, Brent 

Madho, and Frank Gagliardo.   The evidentiary hearing concluded on August 6, 2018; 

however, the record was kept open until August 10, 2018 solely to allow the Applicant to 

file APP-69 and provide DEEP with the opportunity to evaluate APP-71.  Staff did not 

object to APP-71 becoming a full exhibit. 

35. Mr. Zessin, President of Anchor Engineering, a professional environmental and 

engineering consultant firm, testified as an expert with respect to solid waste facility 

permitting, development, and operation.  Mr. Zessin is a licensed professional engineer in 

Connecticut.  He has approximately thirty-five years’ experience. (APP – 46, 69).  Staff 

stipulated to the admission of Mr. Zessin's expert testimony.  
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36. Mr. Hua of KWH LLC is a licensed professional engineer.  He testified as a 

transportation/traffic engineer expert.  Mr. Hua has approximately 19 years of experience 

as a traffic engineer.  (APP-48, 55)  Staff stipulated to the admission of Mr. Hua's expert 

testimony.  

37. Mr. Fennell of TRC Environmental Corporation is a licensed professional engineer.  He 

testified as an odor and hazardous materials management expert.  Mr. Fennell is a board 

certified environmental engineer.  Mr. Fennell’s testimony related to best management 

practices for solid waste facilities to minimize malodors; the effectiveness of the draft 

permit, O&M plan, and a proposed odor mitigation system to minimize potential 

malodors; and the potential harm, if any, to the public from the use of the deodorant that 

would be included in the odor system.  (APP-47, 54)  Staff stipulated to Mr. Fennell's 

expert testimony. 

38. Mr. Madho is a DEEP environmental analyst with approximately 10 years' experience.  

Since June, 2013 he has been assigned to the solid waste unit to review permit 

applications.   Mr. Madho testified as a DEEP expert witness with regard to his review of 

the Application and evaluation of the components thereof in accordance with RCSA §§ 

22-209-4, 9 and 10 including but not limited to setting of the facility, on-site traffic, site 

suitability,  waste types and volumes, potential for odor and consistency with the state-

wide Solid Waste Management Plan..  (DEEP-38)  The Applicant stipulated to the 

admission of the expert testimony provided by Mr. Madho. 
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39. Mr. Gagliardo is a solid waste permitting supervisor for the western district of DEEP.  He 

has held that position since May, 2003.  Previously, Mr. Gagliardo held two other 

positions, one supervising DEEP's enforcement staff and the other as an environmental 

analyst functioning as a recycling coordinator.  As the supervisor for the western district, 

Mr. Gagliardo ensures all permit applications assigned to analysts are reviewed in 

accordance with all applicable statutes and regulations and all permits are drafted in 

accordance with applicable statute and regulations. The Applicant stipulated to the 

admission of the expert testimony provided by Mr. Gagliardo’s testimony. (DEEP-39) On 

or about March 29, 2018, DEEP received the Applicant’s timely submitted comments on 

the draft permit.  DEEP did not receive other comments. (DEEP – 37, 38) 

40. Due to public comments made at the June 12, 2018 public hearing and comments 

received during the public comment period, with DEEP concurrence the Applicant held 

an informational meeting, with a Spanish speaking translator, on August 1, 2018 at the 

Maloney Elementary School, 233 South Elm Street, Waterbury, CT from 6 P.M. to 9 

P.M. The meeting was held as a courtesy to the community as a result of claims made by  

Rep. Reyes and other City residents that the South-end community was not sufficiently 

informed about the proposed facility. (Zessin testimony: tape #2, 33). 

 

B. The Proposed Facility 

41. The Applicant proposes to construct and operate the proposed facility at 260 Railroad 

Hill Street, Waterbury, CT.  260 Railroad Hill, LLC owns the property. The Applicant 
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has continuously operated a permitted recycling facility since 2001.  The property is 5.9 

acres in size.  (DEEP-3C, 22A, 34; App-69) 

42. The site is comprised of a 38,040 square foot building including 30,200 square feet for 

processing.  (App-69) 

43. The site is accessed by a driveway approximately 500 feet in length that intersects 

Railroad Hill Street.  (Zessin testimony: tape #2, 2:00) 

44. The site is in a General Industrial District (IG Zone) located on the periphery of the city 

and is about 2.1 miles from Exit 29, Route 8 and about 4.5 miles from I-84, which 

provide convenient access to markets and disposal sites.  Mr. Zessin testified the site is 

convenient and close to collection routes in Waterbury and nearby towns.  (APP- 37;69) 

45. The site is surrounded by a fence with a gate used to control access to the site.  A sign 

will be posted at the entrance to the facility which will identify the permit number, 

issuance and expiration dates, hours of operation, and a phone number to provide public 

assistance.   (DEEP-22B, 24; APP-69). 

46. Residents will not have access to the facility for the purposes of delivery of wastes.  The 

Applicant expects that about 90% of the materials will be delivered by hauling companies 

controlled by the owners of F&G, LLC.  (DEEP-22B, 24; APP-69). 

47. The property is not subject to any conservation easements or restrictions, has no inland 

wetlands or watercourses, and is not located in an aquifer protection area.  The site is not 

located on Indian lands, within a coastal boundary, or in an area identified as a habitat for 

threatened, endangered, or special concern species.   (DEEP 6-13, DEEP – 38; APP– 69) 
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48. The Zoning Commission for the City of Waterbury has issued a special permit allowing 

the Applicant to operate a hazardous industrial operations facility.  A hazardous industrial 

operations facility under the Waterbury zoning regulations includes a volume reduction 

facility / transfer station operation.  The special permit requires that trucks servicing the 

proposed facility use the "primary route."  (APP – 38, 40) 

49. The facility will have a maximum daily processing capacity of 700 tons per day (tpd).  

The facility may receive and manage up to 500 tpd of C&D / oversized MSW, 

Putrescible MSW, Non-Putrescible MSW, clean wood, scrap tires, scrap metal, propane 

tanks, and appliances with Chlorflouro-carbons.  The facility will not be allowed to 

receive and manage more than 500 tpd of Putrescible MSW.  The facility may receive 

and manage up to 200 tpd of recyclables such as commingled metal / plastic containers 

and paper, including cardboard, office paper, newspaper, Kraft paper, and similar fibrous 

materials.  The facility does not expect to operate at its maximum capacity each day.  

(DEEP-32; APP- 69) 

50. A DEEP General Permit Registration for Discharge of Stormwater associated with 

Industrial Activity is in place for the facility.  The general permit will be updated to 

reflect the proposed activities.  The stormwater flow will not change; therefore, no 

changes to the monitoring systems are required.  The tipping, processing, storage, and 

loading areas have sufficient drainage and slope to substantially prevent accumulation of 

the water.  The site has a system of catch basins with sumps, piping, and stormwater 

infiltration chambers to effectively manage stormwater.   (DEEP-22B; APP - 69) 
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51. The draft permit provides that the facility will operate Monday – Friday between 5:00 am 

and 6:00 pm, and Saturday between 5:00 am and 12:00 noon. (DEEP - 32) 

52. The draft permit requires that the facility recover ten percent of the C&D material and 

Non-Putrescible MSW delivered to the facility as recyclables in its first year with the 

percentage increasing each year to a maximum of forty percent in the fifth year.  (DEEP - 

32) 

53. There is ample space for inbound and outbound vehicles to queue on site if multiple 

vehicles arrive at the same approximate time.  Lengthy on-site queuing is not expected.  

The site can accommodate 6 to 7 vehicles on each side of the scale and more vehicles in 

the on-site track maneuver area, if necessary.  There will be no queuing off-site.  The 

draft permit and the Operations and Management plan provide for appropriate and 

acceptable on-site traffic flow for the receipt and transfer of materials. (DEEP–22A, 22B; 

APP–69) 

54. The dispatch office will control deliveries.  About 90% of all deliveries will be by 

hauling companies controlled by the owners of F&G, LLC; therefore, diverting trucks or 

controlling delivery times will not be problematic.  (DEEP-22A, 22B, 24; APP-69)   

55. Trucks delivering materials will be on site for about 3 to 5 minutes but 5 to 10 minutes if 

the site is very busy.  Weighing will take about 10 to 15 seconds.  Customers will set up 

accounts prior to delivering materials to, among other things, minimize delivery times.  

(DEEP - 22A, 22B; APP – 69; Zessin Testimony: tape #2, 2:00) 



13 
12970.000/692723.1 

56. Trucks will tip loads on an impervious concrete floor where loads will be visually 

inspected for unacceptable materials.  Visual inspection will also occur prior to tipping.  

Permitted processing will occur only indoors.  The permit requires that 5% of the 

monthly deliveries be photographed and the estimated percentage of designated 

recyclables be logged.  Loads that contain unacceptable waste will be rejected.  (DEEP - 

22A, 22B; APP-69)  

57. Records of tonnages for inbound deliveries and outbound shipments to markets and final 

disposal will be maintained and monthly summaries will be submitted quarterly to DEEP.  

(DEEP - 22B, 32 

58. Trucks will be prohibited from idling for more than three consecutive minutes while 

waiting to deliver waste.  (DEEP-22B, 32) 

59. Putrescible MSW may be stored only indoors on the tipping floor and for no more than 

48 hours.  A first in / first out operations policy is required by the draft permit.  If 

Putrescible MSW remains overnight, at the end of each day, the material will remain 

indoors and moved to a concrete bunker which will be covered with a tarp and the tipping 

area floor will be swept clean. (DEEP–22B, 32) 

60. Most of the Putrescible MSW will be removed from the site on the day of delivery.  

(DEEP–32; APP-69)  

61. No processing of Putrescible MSW is permitted at the facility.  (DEEP-32) 
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62. Unacceptable wastes, such as hazardous waste, animal carcasses, human waste, liquids, 

waste oil, spent lead-and batteries, and spent anti-freeze may not be knowingly accepted. 

(DEEP–22B; APP–69) 

63. Procedures for addressing the delivery and / or discovery of inadvertently received 

unacceptable materials are set forth in the draft permit, O&M plan, and facility layout 

plan.  (DEEP-22B, 32; APP– 69) 

64. A certified operator must be on the property at all times during the hours of operation.  

(DEEP–22B, 32) 

65. The draft permit requires the installation and maintenance of an odor minimization 

system that, among other things, includes the placement of approximately 260 nozzles 

strategically placed throughout three zones in the facility.  The system will disperse an 

odor counteractant that will be added to the mist water to neutralize potential malodors.  

The odor counteractant is not harmful to the public.  The odor minimization system will 

be effective to minimize odor.  Mr. Fennell and Mr. Zessin are familiar with solid waste 

facilities that use similar odor control systems and determined the systems effectively 

control odor.  (DEEP–22B, 22C, 31; APP–54; Fennell testimony: tape #1, 21:00; Zessin 

testimony: tape #2, 48:00) 

66. Odors at a facility such as the proposed facility are generally not a nuisance problem.  

Less "advanced" odor control systems are effective to control odors.  The required odor 

system will provide additional controls to minimize potential nuisance odors.  (APP-69) 
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67. The draft permit requires that the Applicant control vectors.    The first in/first out 

requirement and the maximum 48 hours residence time for Putrescible MSW minimize 

the threat of vectors.  Vectors at similar facilities are effectively controlled by using pest 

control products and, if necessary, a professional exterminator.  (DEEP-29, 32; APP-69) 

68. Dust is not expected to be a problem.  The required misting system and the facility's wet 

sweeper will minimize the risk of fugitive dust; the site driveway and the site are paved 

with bituminous concrete; all tipping will occur indoors; all processing will occur 

indoors; the site roadways will be swept regularly and sprayed with water, when 

necessary and all materials will be delivered in covered containers or sealed vehicles.  

The site has operated as a recycling facility since 2001 and no resident, business, or 

public official has complained about fugitive dust created by the site operations.  (DEEP–

22B; APP-69) 

69. The proposed facility will be equipped to control and extinguish fires with an automatic 

sprinkler system on the tipping floor.  There will be an alarm system to detect and 

suppress a fire.  There will be fire extinguishers on site.  Fire hydrants are on the property 

and located 70 feet and 132 feet from the facility building.  Spill control kits will be 

available on site.  Procedures will be in place to determine when emergency personnel is 

necessary and how to contact the emergency personnel.  The Waterbury Fire Marshall 

has approved the fire apparatus at the site.  (DEEP–18, 19, 22B; APP-69) 

70. The proposed facility will be consistent with the Connecticut Water Quality Standards.  

The site is in an area with the GB classification which means the groundwater is 
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degraded, likely due to the many historic industrial uses in the area.  The site and the 

residential properties are served with public water.  Groundwater is not expected to be 

degraded by the operation of the facility.  All wastes will be processed indoors and not 

exposed to stormwater.  The site is not located in a public water supply watershed 

protection zone.  The proposed activities will not impact the Naugatuck River.  (APP - 

69) 

C. Surrounding Area 

71. The site is in an IG Zone. (APP-37, APP-38, APP-69). 

72. The site is surrounded by industrial properties for over 500 feet in all directions and 

isolated from residential buildings. (APP-42a, 42b, 69) 

73. Some of the permitted uses in an IG Zone are: manufacturing and processing; industrial 

services; warehouse and freight handling; vehicle service facilities; hazardous industrial 

operations; commercial earth excavations; commercial parking structures; commercial 

energy generators and storage facilities; and wireless communications facilities.  (APP-

38) 

74. There are a few residential buildings near the proposed facility.  The residential buildings 

are in the IG Zone and located on South Leonard Street.  No residential building is within 

500 feet of the facility.  (APP-43) 

75. There are no residential buildings on Eagle Street or Railroad Hill Street.  (Zessin 

testimony: tape #2, 2:00) 
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76. The view from the nearest residential building, on South Leonard Street, is adequately 

screened and the facility building is not visible.  (APP-69) 

77. Between the residential buildings on South Leonard Street and the site is the Tilcon plant 

which processes aggregate and produces asphalt cement.  There is a steep rise in 

elevation of over seventy feet to the west of the site that contributes to the isolation of the 

site.  The hillside is densely wooded and, with the topography, provides a very effective 

screen of the proposed facility for the residents.  (APP-42a, 42b, 69) 

78. The design and development of the proposed project does not change the tree buffer or 

the existing topographic features.  (APP-69) 

79. In addition to the adjacent Tilcon plant are:  Yankee Gas Services Company; a 140 foot 

high gas tank; Allegheny Ludlum Corp/Allegheny Technologies which processes metals; 

Hubbard Hall Chemical Company, a salvage yard containing hundreds of salvaged 

automobiles; and Superior Fuel Company which supplies fleet vehicle fuels and heating 

oils.  (APP-42a, 42b, 69) 

80. Other business in close proximity to the proposed site are: the City of Waterbury Sewer 

Plant, O&G Earth Products, Yankee Gas, Waterbury Plating & Paint Co., Rand Whitney, 

Euro-Pac Corp., Bender Plumbing, GSS Industries, Hocon Gas Inc., F.W. Webb 

Company, Wesson Energy, L.F. Powers Co., Inc., GSS Industries, Waterbury Generation.  

(APP-42a, 42b) 

81. There are pedestrian sidewalks on Eagle Street, Railroad Hill Street and South Main 

Street; however, there is light use of those sidewalks.  (APP–70) 
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D. Traffic 

82. Trucks delivering solid waste to the facility shall be directed to use South Main Street to 

Eagle Street to Railroad Hill Street ("primary route").  From I-84, trucks will likely take 

Route 8 South to Exit 29.  Most trucks leaving the site with outbound materials will turn 

right onto Railroad Street and head south, back to Eagle Street, and then right to South 

Main Street.  (APP–41, 69).  

83. When operating at maximum capacity, which is not expected to occur each day, the 

proposed facility conservatively will generate between 190 and 138 one way daily trips.  

The trips include employees' vehicles and trucks that presently deliver and transfer 

recyclables or 42 one way daily trips.  Depending on the contents of the loads, the 

number of tips will vary since, for example, putrescible MSW loads are heavier than 

recyclable loads.  (DEEP–3K; APP - 44, 69) 

84. Most of the vehicular traffic will be collection trucks, i.e. roll off trucks, front end 

loaders, and automated side loading trucks.  Those trucks are "single unit" trucks that the 

Waterbury municipal collection crews use daily to collect residential MSW and 

recyclables and private haulers, including USA Hauling and Recycling, Inc., use daily to 

collect MSW and recyclables in Waterbury and elsewhere. (APP-69) 

85. Trailers will transfer loads from the facility to markets and processing facilities.  (DEEP 

– 22B; APP-69) 
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86. Since 2001, single-unit trucks and tractor trailers have serviced the site.  Such vehicles 

have used the facility safely and with no accidents.  (APP–55, 69).  The Applicant has 

operated a recycling facility at the site since 2001, and no business, resident, or public 

official has complained about its operations, including traffic.  (APP-69) 

87. The Applicant's traffic expert, Kermit Hua, examined the traffic impact from the 

proposed expansion of the facility.  Mr. Hua analyzed levels of service (LOS) for traffic 

flows under the 2016 existing and 2017 no build and build traffic conditions to identify 

any deficiencies in existing and future traffic operations at area intersections, including 

Eagle Street/Railroad Hill Street and Eagle Street/South Main Street, and on the "primary 

route".  (APP-55) 

88. Twenty-four hour traffic counts for Railroad Hill Street north of the Eagle Street 

intersection were collected and the traffic count was 1,906.  For both the northbound and 

southbound approaches, the per-lane hourly volumes did not exceed 150 vehicles per 

hour.  In traffic engineering, the "rule of thumb" roadway capacity for each travel lane is 

500 to 600 vehicles per hour; therefore, during the busiest hours, Railroad Hill Street is 

operating at less than a third of its capacity.  (APP– 55; Hua testimony: tape #1, 34:40) 

89. Mr. Hua reviewed the yearly average daily traffic (ADT) data compiled by ConnDOT on 

South Main Street, north of Eagle Street between 1990 and 2014.  The ADT was 6,100 in 

2008 and 5,800 in 2014; therefore, the traffic is stable.  (APP–55) 

90. Mr. Hua analyzed two intersections between the proposed site and Route 8, Exit 29:  

Eagle Street / Railroad Hill Street, and Eagle Street / South Main Street.  Traffic counts 
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for the two intersections were collected during the week day morning and afternoon 

commuter hours on July 21, 2016 and December 6, 2016.  Mr. Hua determined the 

morning and afternoon peak hours based on the traffic counts.  The morning peak hour is 

8:00 am to 9:00 am and the afternoon peak hour is 3:00 pm to 4:00 pm.  The peak hour 

volumes are in Figures 1 and 2 of APP-55.  The traffic peak hours for the proposed 

facility are not the peak hours for the two intersections.  Mr. Zessin determined the 

morning peak hour for the proposed facility is 7:00 am to 8:00 am and the afternoon peak 

hour for the proposed facility is 1:00 pm to 2:00 pm.  (DEEP–22) 

91.  Level of Service (LOS) is the term used to describe the different operating conditions 

that occur on a given roadway segment or intersection under various conditions.  It is a 

qualitative measure of the effects of a number of factors including roadway geometry, 

speed, travel delay, freedom to maneuver and safety.  Each LOS is given a letter 

designation from A to F with A representing the best operating conditions and F 

representing the worse.  (APP-55) 

92. LOS at intersections is measured in terms of average delay.  For signalized intersections 

and all way stop controlled intersections, the analysis considers the operation of all traffic 

entering the intersection.  For two way stop controlled intersections where side street 

traffic must stop for main street traffic, the analysis assumes that through traffic on the 

main street is not affected by traffic on side streets.  Therefore, LOS is calculated for the 

main street left-turn and side street approaches, and no overall intersection LOS is 

defined for two way stop controlled intersections.  (APP-55) 
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93. There will be limited incremental changes to traffic delays at the two intersections after 

truck traffic from the proposed facility is added.  Intersections will continue to operate at 

favorable levels of service or better.  Mr. Hua concluded that the LOS will improve from 

C to B at the eastbound Eagle Street / South Main Street intersection. (APP- 55) 

94. Sight distances at the intersections of Railroad Hill Street and Eagle Street, and Railroad 

Hill Street and Washington Avenue were evaluated.  At the Railroad Hill 

Street/Washington Avenue intersection, the sight distances from Railroad Hill Street are 

approximately 420 feet in both directions and meet the industry accepted requirement of 

390 feet.  The Railroad Hill Street/Eagle Street intersection is an all-way stop 

intersection, and the industry sight distance requirement is the ability to see traffic 

stopped on the approaches to the intersection.  The sight distance requirement is met 

since the ability to see traffic stopped at the approaches to the intersection exists. 

95. The sight distance north from the driveway along Railroad Hill Street is about 420 feet.  

For single unit trucks, a 320 feet sight distance corresponds to a roadway design of about 

23 mph, and the 420 feet sight distance corresponds to a design speed of 30 mph.  

Because of the low traffic volumes on Railroad Hill Street and because drivers on 

Railroad Hill Street anticipate truck traffic from driveways given the area is industrial, 

the sight distances are adequate and safe.  (APP – 55; Hua testimony: tape #1, 34:00)  

96. Accident data for 2015, 2016 and 2017 from the Connecticut Crash Data Depositor 

website maintained by UCONN were reviewed.  Six accidents occurred on Railroad Hill 

Street, including one near the site driveway.  The accident was a one car incident that 
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occurred on a Sunday at 2:00 a.m., a time when the present facility was not operating.  

Based on all the available accident data for 2015, 2016 and 2017, no accidents at the site 

driveway occurred that were attributable to the current operations of the facility.  (APP - 

55) 

97. No queuing on the site driveway will occur during peak hours of operation, assuming 700 

tons per day (“tpd”) are actually delivered.  Assuming 700 tpd are delivered, there will be 

no off site queuing.  (DEEP – 22, 22B; APP–55, 69)  

98. The driveway and railroad crossing are safe, sufficiently sized, and able to handle the 

expected increase in two way driveway traffic without added safety concerns and without 

queuing in the street during normal operations.  (DEEP – 22, 22B; APP – 55, 69) 

99. The project is estimated to generate 38 and 19 vehicular trips during the respective 

weekday morning and afternoon peak hours of the adjacent streets. (APP-55) 

100. The expansion will not produce significant traffic impact on area streets.  All area 

intersections will operate at LOS A or B with minimal delays during the peak hours when 

the expansion is in place. (APP-55) 

101. The minimal trip increases from the proposed expansion will be adequately 

accommodated by area streets with no issues. (APP-55) 

102. The planned Mixmaster projects by the Connecticut Department of Transportation for the 

interchange of I-84 and Route 8 will not affect Exit 29 of Route 8 on South Main Street, 

the designated highway access point for most of the site trucks.  Any detours, ramp 
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closures, and lane reductions resulting from the Mixmaster projects will have no impact 

on the proposed truck route. (APP-55) 

103. Because the proposed expansion will produce a limited number of trips, it is not expected 

to adversely affect the safety conditions of area roadways. (App-55) 

104. The level of operations on the "primary route," area streets, Route 8, and Interstate 84 

will remain substantially unchanged.  The increase in traffic from the proposed facility is 

minimal.  The daily trips on Railroad Hill Street, South Main Street, Route 8, and 

Interstate 84 are: 1,906 on Railroad Hill Street; 5,500/10,900 on South Main Street; 

53,400/60,300 on Route 8; and 132,600 on Interstate 84.  (APP–45, 55, 69) 

105. There are no state or local restrictions on trucks using the "primary route".  (Hua 

testimony: tape #1, 43:00) 

106. South Main Street is and will continue to be an urban collector road providing through 

access and direct access to commercial and industrial properties in the south end of 

Waterbury.  (APP–69)  

107. The Applicant's special zoning permit allows for a substantial increase in vehicular traffic 

to and from the proposed facility if the City of Waterbury elects to deliver its municipal 

solid waste and recyclables to the proposed facility.  (APP–40). 

108. The vast majority or about 90% of all materials delivered to the facility will be by USA 

Hauling and Recycling, Inc.'s fleet.  USA's fleet assigned to the Waterbury division has 

no vehicle model that pre dates 2014; therefore, the vehicles are in compliance with 

current EPA clean air standards.  (DEEP – 22, 24; APP - 70) 
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E. The Role of a Transfer Station and/or Volume Reduction Facility 

109. Without the use of out of state disposal facilities Connecticut's disposal system would not 

be sufficient to process the waste generated in the state because Connecticut has a 

significant disposal shortfall capacity.  (APP–70) 

110. Connecticut relies almost exclusively on its five waste to energy facilities for the disposal 

of MSW.  Unfortunately, the facilities are old and require significant repairs.  Scheduled 

and unscheduled shutdowns each year are increasing and, consequently, the capacity to 

accept MSW is diminishing.  This leads to the need to access out of state disposal 

markets.  Transfer stations are crucial to accessing those disposal sites. (APP–70)  

111. A number of environmental benefits accrue from transfer of solid waste.  Some of the 

benefits are: reduced route collection vehicle impacts on traffic and air emissions;  

reduced fuel usage for route collection vehicles; increase flexibility in selecting more 

environmentally sound disposal facilities; the potential to remove recyclable materials 

and thereby reduce energy and GHG emissions associated with product manufacture 

using virgin materials; and the potential to reduce the volume of vehicles; thus reducing 

truck traffic, energy usage, air emissions, land consumption and potential environmental 

impacts of landfills (APP–70) 

112. A major consideration in the overall cost of disposal and recycling is the price to deliver 

MSW and recyclables to a site.  A transfer station reduces cost to transfer materials. 

(APP-70) 
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113. Transfer stations are instrumental in providing feedstock to the in-state waste to energy 

facilities that are strategically located in our state. (APP–70) 

114. Connecticut has little, if any, disposal capacity for C&D waste and bulky waste; 

therefore, the waste, after sorting, must be transferred to out of state facilities. (APP-70) 

115. There are no intermediate processing centers for recyclables in the Waterbury area.  The 

transfer of materials from the proposed facility to processing centers will reduce the 

overall truck traffic and vehicle emissions related to the delivery of recyclables to 

processing centers.  (APP–70) 

 

E. Environmental Justice 

116. On February 27, 2015, the E.J Administrator received the Applicant's E.J. Plan. (DEEP - 

3G) 

117. In a March 18, 2015 letter to the Applicant, Ms. Pestana approved the E.J. Plan after 

determining that the E.J. Plan satisfied the requirements of General Statutes §22a-20a.  

Before submitting the E.J. Plan, the Applicant confirmed the date, time, and meeting 

location with Ms. Pestana.  (DEEP – 3G) 

118. The Applicant used DEEP-EJ-Plan-001, a form created by DEEP.  (DEEP – 3G) 

119. Part II.A. of the E.J. Plan was revised, with Ms. Pestana's approval, to change the date for 

the informal public meeting from March 19, 2015 to April 2, 2015.  In her March 18 

approval, Ms. Pestana approved the April 2, 2015 date and planned publication of the 
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notice in the Waterbury Republican-American, the newspaper of general circulation for 

Waterbury, as specified on www.ct.gov/deep/permitsandlicenses. (DEEP-3G) 

120. When the Application was received and reviewed by Frank Gagliardo, he knew the 

Application would receive "heightened scrutiny" from DEEP because Waterbury is a 

municipality covered by the environmental justice program.  At the beginning of the 

technical review, Mr. Gagliardo told DEEP staff to be mindful that the proposed facility 

was in an environmental justice community; and the environmental justice program 

applied.  He also told DEEP staff that General Statutes Section 22a-208aa may apply.  

(DEEP–39; (Gagliardo: tape #3, 29:50In its August 19, 2016 request for additional 

information, DEEP asked the Applicant to provide information about the April 2, 2015 

public information meeting; local concerns, if any, concerning increased traffic; the 

environmental impact, if any, of the increased traffic; the local fire marshal's review and 

approval of the proposed fire protection system; additional environmental controls to 

minimize odor, and confirmation that the proposed facility was not located within one-

hundred fifty feet of a Connecticut housing authority.  DEEP made the request as well as 

subsequent requests for information to the Applicant because it knew the public was 

concerned about odor and traffic.  (Gagliardo testimony: tape 3, 16:40)  DEEP advised 

the Applicant that it would not process the Application until the Applicant resolved the 

questions to the Commissioner's satisfaction.  (DEEP–15; 39) 

http://www.ct.gov/deep/permitsandlicenses
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121. In an August 31, 2016 email, DEEP requested that the Applicant also submit an 

additional site plan focusing on inbound and outbound traffic flow and potential queuing 

on Railroad Hill Street.  (DEEP–39; APP-9) 

122. On September 29, 2016 DEEP received the Applicant's response to DEEP–15.  The 

Applicant answered the questions and provided a revised Operations and Maintenance 

Plan incorporating its responses.  In its response, the Applicant told DEEP that there 

would be local zoning meetings and it would submit a final Environmental Justice Plan 

Report after zoning meetings were completed.  As part of its response, the Applicant 

referred to additional traffic studies relating to queuing, anticipated approval of the fire 

protection system from the local fire marshal, and installation of an odor control misting 

system due to local concerns about odor. (DEEP–16, 16A-K, 38) 

123. On October 12, 2016 DEEP sent an e-mail to the Applicant's engineer.  The e-mail was 

sent as a result of DEEP's review of DEEP–16, 16A-K.  DEEP requested, among other 

things: the zoning commission hearing dates and the time frame when the fire marshal 

was expected to provide his approval.  DEEP also asked that the Applicant provide the 

zoning commission dates to Ms. Pestana.  DEEP advised the Applicant that it would not 

approve the Application until the requests were resolved to the Commissioner's 

satisfaction.  (DEEP–17, 39) 

124. On October 27, 2016, the Applicant provided the requested information and stated that on 

November 17, 2016 the zoning commission planned to hold a public hearing and the fire 

marshal's approval was expected "over the next few days/weeks."  The department asked 
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for the additional information about the zoning hearings because it was seeking assurance 

that the environmental justice process was occurring and would be completed.  (DEEP– 

17, 39) 

125. The Applicant advertised the April 2, 2015 informal public meeting in the Waterbury 

Republican-American on March 23, 2015 which has an approximate daily circulation of 

58,000, posted the approved agenda at the intersection of the site driveway and Railroad 

Hill Street which measured 2 feet by 3 feet, provided timely notices of the April 2, 2015 

meeting to thirteen neighborhood businesses including abutting businesses, and provided 

timely notices to the Mayor of Waterbury, Representative D'Amelio for the district in 

which the site is located, Senator Hartley for the district in which the site is located, the 

local building officials; the local zoning enforcement official and the Chairman of the 

Waterbury Environmental Control Commission (Steven Schrag). (DEEP–3G, 25; APP– 

58-60, 69; Murray testimony: tape #3, 3:38-8:28). 

126. On April 2, 2015, pursuant to the E.J. Plan the meeting began at approximately 5:30 P.M 

and ended shortly after 7:00 P.M.  A tour of the facility was conducted and the proposed 

operations, layout of the facility, facility safety features, recycling goals, permit 

parameters, requested increase in tonnage, additional waste streams, additional truck 

traffic, benefits of the facility and operating equipment were discussed.  The meeting was 

attended by Representatives from the Mayor’s office, the Waterbury fire department; 

planning and zoning, President of the Board of Alderman, Senator Hartley, 
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representatives from the City’s public works department, Chairman of the Waterbury 

Environmental Control Commission and members of the public.  (DEEP – 25; APP-69). 

127. On May 7, 2015, the Applicant's attorney appeared at the Waterbury Environmental 

Control Commission (“WECC”) public hearing to continue the Applicant's outreach 

efforts with the community. The meeting began at approximately 7:05 P.M and ended at 

9:30 P.M. WECC Chairman Schrag sent the meeting agenda to Ms. Pestana of DEEP and 

Mr. Corcoran of the Mayor’s office. Before the meeting, Mr. Schrag e-mailed 43 

questions and comments to the Applicant's director of operations and engineer. On May 

6, 2015 the Applicant, in writing, responded to all the questions, some of which related to 

hours of operation, additional truck traffic, projected traffic counts, types of materials that 

would be received, the proposed tons per day increase to 700, anticipated routes, potential 

odors and mitigation efforts for fire protection. Ms. Pestana and the ombudsman for the 

environmental justice program appeared at the meeting to explain the environmental 

justice program and to respond to questions. The Applicant's attorney explained the 

proposed operations, the need for a transfer station/volume reduction facility in 

Waterbury, Waterbury's low recycling rate, Waterbury's generation of 80,000 tons per 

year of MSW, a future application to local zoning, DEEP's application process, the role 

of the proposed facility, the number of additional trucks that would service the proposed 

facility, conditions DEEP would place on the permit to operate the facility and potential 

benefits from siting the proposed facility in Waterbury. The Applicant's representative 

answered questions posed by the WECC and the public. While the Applicant's attorney 
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agreed that the Applicant's representatives would attend future WECC meetings and 

respond to additional WECC questions, the WECC did not invite the Applicant to other 

meetings or send additional questions until February 6, 2017. (APP–15, 64, 69). 

128. The Applicant attended additional public hearing meetings of the Waterbury Zoning 

Commission on November 17, 2016, January 26, 2017 and February 16, 2017 as well as 

an Informational Meeting of the Waterbury Neighborhood Council on February 1, 2017. 

(APP 67, 69). The November 17, 2016 meeting was published in the Republican 

American on November 3 and 8, 2016. (APP-17). The January 26, 2017 public hearing 

was advertised on January 13 and 19, 2017 in the Waterbury Republican-American. 

(APP-66).  The February 16, 2017 public hearing meeting notice was published in the 

Waterbury Republican American on February 2, and 9, 2017. (APP-19). At those 

hearings, the Applicant, City planner and the City’s experts provided detailed information 

about the proposed operations including potential for odor and traffic impact.  These 

hearings resulted in numerous hours of public comment regarding the proposed facility. 

Speakers at the hearings included local and state elected officials including Rep. Reyes, 

Rep. Butler, Alderwomen Cotto and Martinez-McCarthy.  

129. On March 27, 2017, DEEP received the Applicant's Final Report. The Final Report was 

sent to the E.J. Administrator and to solid waste permitting staff. The Final Report 

identified the following public informational meetings: April 2, 2015 information 

meeting, May 7, 2015 special meeting of the WECC; September 28, 2016 pre-application 

discussion with the Zoning Commission; November 17, 2016 Zoning Commission 
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hearing; January 26, 2017 Zoning Commission hearing; February 1, 2017 informational 

meeting with the Waterbury Neighborhood Council; and the February 16, 2017 Zoning 

Commission hearing. (DEEP-25; APP-69).   

130. The E.J. Administrator confirmed approval of the Final Report in an August 24, 2017 e-

mail to Mr. Madho (DEEP-26).   

131. Due to public comments made at the June 12, 2018 public hearing and comments 

received during the public comment period, with DEEP concurrence the Applicant held 

an informational meeting, with a Spanish speaking translator, on August 1, 2018 at the 

Maloney Elementary School, 233 South Elm Street, Waterbury, CT. The meeting began 

at 6:00 P.M and ended at approximately 9:00 P.M. The meeting was held as a courtesy to 

the community because Rep. Reyes and others claimed the southend community was not 

sufficiently informed about the proposed facility. (Zessin testimony: tape #2, 33). 

132. DEEP’s E.J. Administrator secured the site for the meeting, suggested the agenda items, 

suggested the start and end time, suggested the agenda be published in the Waterbury 

Republican-American and La Voz, suggested that a translator be present, and provided a 

list of individuals and groups that should personally receive the agenda before the 

meeting. The Applicant followed all the suggestions. During the meeting, the Applicant 

discussed all the agenda items and answered questions from the public. Only about 45 

people attended, many of whom attended previous meetings. Many of the speakers were 

speakers who provided comments at previous meetings and the June 12, 2018 public 

hearing. All of the comments were consistent with comments made at previous 



32 
12970.000/692723.1 

informational meetings and the June 12, 2018 public hearing. Ms. Pestana, Robert Isner, 

and Brent Madho attended the meeting and responded to questions. Mr. Gagliardo also 

attended the meeting. The translator provided services to no more than four attendees, 

one of whom asked a question. (APP–71; Zessin testimony: tape #2, 25:53; Gagliardo 

testimony: tape #3, 13:00). 

133. During the environmental justice public participation period, the Applicant reached out to 

the Mayor and the President of the Board of Alderman. As a result of the outreach efforts, 

the Applicant concluded that Waterbury's officials were committed to opposing the 

expansion and had no interest in discussions. (APP–69). 

134. DEEP’s draft permit included special conditions: C.5.a., C.6.h.i, C.6.h.ii, C.6.i, and C.6.j.  

to minimize objectionable odors as a result of the Department’s awareness of the local 

community's concerns voiced during the Applicant's environmental justice outreach. Due 

to the community's concerns, DEEP incorporated in the draft permit best management 

practices to control odors from Mr. Fennell's odor report to the Zoning Commission. 

(Madho testimony: tape #3, 36:00) 

 

III. Conclusion of Law 

 The proposed facility is a combined transfer station and volume reduction facility.  The 

proposed facility is subject to the statutory and regulatory criteria applicable to both types of 

solid waste facilities.  Below, the parties address the regulatory criteria in subsection A and the 

statutory criteria in subsection B. 
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 A. Regulatory Criteria 

 The relevant regulations are Regulations of Connecticut State Agencies (“RCSA”) §22a-

209-9, "Solid Waste Transfer Stations," and RCSA §22a-209-10, "Resource Recovery Facilities 

and Other Volume Reductions Plants."  There are 17 criteria in §22a-209-9 and 14 criteria in 

§22a-209-10 that the Applicant must satisfy.  The two regulations have 12 similar or identical 

criteria, one of which, Temporary facilities, is irrelevant to these proceedings.  The 12 criteria 

are:1)An applicant must comply with the permit requirements of Section 22a-209-4; 2) Access; 

3) Certified operator; 4) Storage; 5) Working area; 6) Litter control; 7) Restrictions On Certain 

Wastes; 8) Air quality; 9) Fire control; 10) Shutdown; 11) Measuring procedures; and 

12)Temporary facilities. 

 RCSA §22a-209-9 includes the following criteria not found in Reg. §22a-209-10: 

1) If a public haul away contract exists, a copy shall be attached to the application; 2) Enclosure; 

3) Screening; 4) Storage (a minimum of 24 hours storage capacity is required if the facility's 

design capacity is for more than 100 tons of solid waste per 8 hour day); 5) Air quality (no open 

burning shall be conducted except upon compliance with the applicable regulations of the 

Department for the Abatement of Air Pollution); 6) Fire control (burning waste, highly 

flammable or explosive waste shall not be accepted); 7) Vector control; and 8) Maintenance. 

Reg. §22a-209-10 includes two criteria not found in Reg. §22a-209-9: 1) An application 

shall include the specifications for all process equipment, and 2) Explosion. 
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Evaluation of Common Regulatory Criteria: 

1. The Applicant submitted a complete application with the information required by 

statutes, regulations or otherwise necessary for the Commissioner to conclude that 

the information provided was sufficient to demonstrate the ability of the facility to 

comply with the applicable regulations.  (DEEP-5) 

2. Access – Access to the proposed facility is controlled through the use of a fence, 

locking gates, and signs.  A sign shall be posted that states the name of the 

permittee, hours of operation, authorized users and required safety precautions.  

(DEEP-22B, 32) 

3. Certified operator – An operator certified by the Commissioner shall be present at 

the proposed facility at all times during operating hours.  (DEEP-22B, 32) 

4. Storage – The draft permit and the O&M plan provide that no solid waste shall be 

stored on site for a period greater than 48 hours with the exception of legal 

holidays, unless authorized by the Commissioner; MSW must be removed within 

48 hours of receipt unless it is a holiday weekend; MSW stored indoors shall be 

covered with tarps; MSW stored outdoors in trailers may not be stored overnight; 

C&D material, oversized MSW, and recyclables may be stored outdoors in 

covered, water tight containers; full containers must be removed within two 

business days; total storage is limited on a volume basis.  A minimum of 24 hours 

storage capacity is provided. (DEEP 22B, 32) 
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5. Working area – The draft permit and O&M plan provide that unloading of solid 

waste shall occur only within an enclose structure and/or any designated areas 

approved by the Commissioner; scavenging is prohibited at the unloading area. 

6. Litter control – The draft permit and the O&M plan provide that solid waste shall 

be confined to the unloading, loading and handling areas; the facility and adjacent 

areas shall be kept clean and reasonably free of litter.  (DEEP 22B, 32) 

7. Restrictions on certain wastes – The draft permit and O&M plan provide that 

hazardous wastes and special wastes shall be excluded unless plans for special 

handling are approved by the Commissioner.  Most loads will be inspected and 

loads will be inspected on the tipping floor.  Unacceptable materials will be 

rejected.  Inadvertently received materials will be isolated and temporarily stored 

in a safe manner for off-site transport to an authorized facility. (DEEP 22B, 32) 

8. Air quality – The draft permit and O&M plan provide that air emissions, dust, and 

potential for odors resulting from the unloading of solid waste and the operation 

of the facility shall be controlled at all times to ensure compliance with applicable 

regulations.  No open burning of solid waste shall occur.  The draft permit 

requires that the Applicant monitor and mitigate the potential for airborne lead 

and asbestos.  The draft permit also requires monitoring for potential for odor, 

maintenance of the odor system, and record keeping.  All on-site roads are paved 

and will be swept regularly.  All materials will be unloaded and processed 
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indoors.  The misting system and wet sweeping will also minimize dust and 

potential for odor. (DEEP 22B, 32) 

9. Fire control – Adequate equipment will be provided to control fires; arrangements 

for immediate services, when necessary, will be made with the local fire 

protection agency; and DEEP must be immediately notified when a fire occurs.  

Solid waste that is burning or is at a temperature likely to cause a fire or is of a 

highly flammable or explosive nature will not be accepted.  The sprinkler and 

alarm systems will be maintained and inspected.  There is a sprinkler system with 

a dependable public water supply and fire hydrants are on site.  There will be a 

misting system that will minimize the risk for fires.  The Waterbury fire marshal 

has accepted the fire apparatus systems that will be in place. (DEEP- 18, 19, 22B) 

10. Shutdown – The draft permit and O&M plan provide that if the facility is 

inoperable, DEEP must be notified within 24 hours and there must be a DEEP 

approved diversion plan for disposal or processing.  A proper plan to divert is in 

place.  The Applicant will require its customers to divert deliveries to other 

permitted facilities. (DEEP 22B, 32) 

11. Measuring procedures – Daily records to measure and identify tonnage of waste 

received and tonnage of waste disposed, processed or sent to markets and to 

identify delivery sites will be maintained with monthly summaries provided 

quarterly to DEEP.  There will be a weight scale on site. (DEEP 22B, 32) 
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Additional Criteria Under Reg. §22a-209-9 

1. Enclosure – Facility operations will be conducted in a building roofed and 

enclosed on all sides, or otherwise enclosed to satisfactorily control dust and litter. 

(DEEP-22B)   

2. Screening – Screening from view shall be provided for a transfer station located 

within 500 feet of a residence.  No residence is located within 500 feet of the 

facility building; however, adequate screening from view exists.  (DEEP-20A) 

3. Vector control – The draft permit and O&M plan provide that conditions shall be 

maintained that are unfavorable for vectors.  Additional means to control and 

exterminate vectors such as hiring an exterminator contractor shall be instituted, 

when deemed necessary.  Vectors will be controlled by keeping tipping areas 

clean and transferring putrescible MSW off site within 48 hours.  Liquid spills 

will be absorbed with absorbents and disposed with the MSW. (DEEP-22B, 32) 

4. Maintenance - The draft permit and O&M plan provide that there shall be routine 

maintenance of the facility.  All site roads will remain paved and will be regularly 

swept.  Dust, odors, water discharges and noise will be controlled to assure 

compliance with all applicable laws and regulations.  The Applicant will prevent 

spillage of solid waste.  Loaded containers will be covered.  Litter will be 

removed on a daily basis.  The Applicant will install and maintain a nuisance odor 

monitoring system. (DEEP-22B, 32) 
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Additional Criteria under Reg. §22a-209-10 

1. The Application and the O&M Plan include specifications for all processing 

equipment (DEEP-22B) 

2. Explosion – The facility and/or equipment provide for explosion protection; 

DEEP will be immediately notified if an explosion occurs.  Explosions are 

extremely rare occurrences at facilities similar to the proposed facility.  The fire 

protection water, sprinkler, and alarm systems will minimize the impact of an 

explosion. (DEEP-22B; APP-69) 

 

 B. Statutory Criteria 

 General Statutes §§22a-208 and 22a-208a apply to the Application.  The two statutes 

include explicit criteria that must be considered.  Also, both statutes are sufficiently broad to 

allow the Commissioner to evaluate the suitability of the immediate area near the proposed 

facility and the impacts of the increased traffic and potential odor, noise, and emissions resulting 

from the operation of the proposed facility on the area in the immediate vicinity of the proposed 

facility.  This analysis, however, is restricted because the Commissioner's authority is limited to 

overseeing the design, planning, construction, operation, and closure and post closure 

maintenance of a solid waste facility. 

 General Statutes §22a-208 states that the Commissioner shall provide for the proper 

planning, design, construction, operation, monitoring, closure, and post closure maintenance of a 

solid waste facility: 
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1) to ensure against pollution of the waters of the state;  2) to prevent the harboring of 

vectors; 3) to prevent fires and explosions; and 4) to minimize the emissions of 

objectionable odors, dust, or other air pollutants so that the health, safety, and welfare of 

the Connecticut people is safeguarded and enhanced and the natural resources and 

environment are conserved, improved, and protected. 

Monitoring and Measuring Procedures 

 The draft permit requires that the facility maintain daily records in a manner acceptable to 

the Commissioner.  The daily records must be maintained for the life of the permit.  Monthly 

summaries of the daily records must be prepared and submitted quarterly to the Department.  The 

records must identify the types and quantities of wastes received, origin of waste loads, waste 

hauler name, destinations to which such wastes were delivered, and criteria for delivering 

municipal solid waste to landfills. (DEEP-32) The proposed facility has a scale to measure and 

record inbound and outbound loads.  The draft permit requires quarterly compliance audits by an 

engineer licensed to practice in Connecticut or a consultant.  The Department must approve the 

engineer or consultant.  (DEEP-22B) 

 The record demonstrates that the Applicant will comply with all statutory and regulatory 

monitoring and measuring requirements.  

Closure and Post Closure Maintenance 

 The record demonstrates that if the proposed facility is shutdown, solid waste deliveries 

will be diverted to other permitted facilities.  When operations commence, customers will be 

notified.  The Department will be notified within 24 hours if the facility is shut down and unable 
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to accept materials.  No waste will be disposed on site.  No provision for closure of open waste 

disposal areas or continued maintenance and monitoring is necessary. 

Prevents Pollution to the Waters of the State 

 The proposed facility is not in an aquifer protection area. (DEEP-8, 38; APP-69)  There 

are no wetlands on the property. (DEEP-11, 38; APP-69)  The site and the area are served by a 

public water infrastructure.  The area is classified GB which means the groundwater is degraded.  

(DEEP-12) Groundwater will not be degraded by the proposed operations.  The west bank of the 

Naugatuck River is approximately one-half mile from the site.  Between the Naugatuck River 

and the site are industrial buildings and Railroad Hill Street. (DEEP-20A) All materials will be 

processed and stored indoors or stored in covered containers.  Putrescible MSW will be stored in 

a concrete block bunker and covered with a tarp.  (DEEP-32) The tipping area consists of 

impervious concrete.  No materials will be disposed on the site.  The site is paved.  The current 

Stormwater Pollution Prevention Plan will be updated to reflect the proposed operations.  The 

tipping, processing, storage, and loading areas have sufficient drainage and slope to substantially 

prevent accumulation of water.  The site has a system of catch basins with sumps, piping, and 

stormwater infiltration chambers to effectively manage stormwater. (APP-69) 

 For all the above reasons, it is clear that the design, construction, and operation of the 

proposed facility prevents pollution to the waters of the State. 
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Vectors 

 The draft permit requires that the Applicant operate the facility in a safe manner to 

control vectors. (DEEP-32) 

 Vectors will be controlled by keeping tipping areas clean and transferring materials on a 

first in, first out basis as soon as practicable after arrival.  MSW will not be stored on the 

property for more than 48 hours, except during legal holiday weekends.  Putrescible MSW 

typically will be removed on the day of delivery.  Liquid spills will be absorbed with absorbents 

and disposed with the outgoing MSW. (DEEP-22B; APP-69) 

 The Applicant will engage a professional exterminator contractor to install, monitor, and 

maintain traps and other devices to minimize potential vector problems. (APP-69) 

 Vectors will not be attracted to the site because all materials are tipped and processed 

indoors and outdoor storage of putrescible MSW is allowed only during the daytime hours while 

loaded in covered containers or trailers waiting to be transferred. 

 When best business practices are used, vectors will not be a problem at the proposed 

facility.  Effective methods and procedures are available to control vectors, if they become 

problematic. 

Fire and Explosion 

 There will be visual inspections of loads to prevent the delivery of hot or smoldering 

loads. Fire suppression equipment, alarms, and sprinklers will be on site.  The Waterbury fire 

marshal has approved the fire suppression system.  (DEEP-19) The odor misting system will 

minimize the threat of fire and explosion.  There are two on-site fire hydrants supplied with 
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public water.  Portable fire extinguishers are located throughout the building.  There are fire 

prevention procedures on-site personnel must follow.  The Applicant has a safety director who 

oversees the Applicant's safety education program and routinely performs safety audits. (DEEP-

22B) Explosions are not expected to occur at the proposed facility since explosions rarely, if 

ever, occur at similar facilities.  If an explosion occurs, it will be managed with the on-site 

suppression equipment and the facility's fire suppression procedures. (App – 69 

 The evidence demonstrates that the Applicant will prevent fires and explosions.  

Explosions and fires are unlikely to occur due to the types of waste accepted and the processing 

activities that will be performed at the proposed facility. 

Odor, Dust and Air Quality 

 General Statutes §22a-208 requires that the proposed facility "minimize the emissions of 

objectionable odors, dust, or other air pollutants."  (emphasis added)  The proposed facility must 

comply with "applicable regulations of the Department for the Abatement of Air Pollution."  

Reg. §§22a209-9(k), 22a-209-10(a). 

Odor 

 The design, construction, and operation of the proposed facility, as provided in the draft 

permit and O&M Plan, will minimize objectionable odors.  Nuisance odors generally are not 

created by similar facilities.  Putrescible MSW is a potential source of nuisance odors.  

Putrescible MSW, and all other materials, will be delivered in covered containers or in covered 

trucks.  All materials will be tipped, processed and loaded for transfer indoors.  Putrescible MSW 

will not be processed at the proposed facility.  When deliveries are not occurring, all doors to the 
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facility will be closed.  Putrescible MSW must be transferred within 48 hours of delivery on a 

first in / first out basis.  (DEEP-32) Most often, putrescible MSW will be transferred on the 

delivery day.  Putrescible MSW may be stored outdoors during the day in covered trailers while 

waiting to be transferred.  At the end of each day, the tipping area for putrescible MSW must be 

swept clean. 

 The draft permit includes best management practices to control odor recommended by the 

United States Environmental Protection Agency and Patrick Fennell, the Applicant's "odor" 

expert.  Those best management practices are incorporated in conditions: C.5.a, C.6.h.i, C.6.h.ii, 

C.6.i, and C.6.j.  These "special" conditions require that the Applicant store putrescible MSW 

indoors in a concrete bunker that will be covered with a tarp; install and maintain an odor control 

system; conduct off site evaluations of odor at the nearest residences based on prevailing wind 

directions; take immediate remedial actions if nuisance odors are detected offsite; keep doors to 

the building closed except when loads are being delivered or transferred; and divert loads that 

present a potential to create nuisance odors.  The draft permit also requires that the odor control 

system be subject to the quarterly compliance audit.  The draft permit requires that the Applicant 

post on its signage a phone number that the public may use to register complaints twenty-four 

hours per day.   

 The Applicant's expert, Mr. Fennell, opined about the effectiveness of the draft permit 

and O&M plan in controlling odor.  Mr. Fennell is a highly qualified odor control and hazardous 

materials management expert.  Mr. Fennell is familiar with similar facilities that use odor control 

systems and concluded such systems effectively control odors.   
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 Mr. Fennell provided the following expert opinions, all within a reasonable probability: 

 1. The proposed design and operation of the proposed facility conform to industry 

standards and best management practices for control of odors.  If the proposed facility is 

constructed and operated in compliance with the draft permit and revised O&M plan, the 

proposed facility is not expected to create an odor nuisance, except possibly in unusual 

circumstances. 

 2. The odor counteractant used in the prescribed misting system does not pose a 

health risk to members of the public. 

 Mr. Fennell also opined that a garbage odor could be recognized a few times per year on 

Railroad Hill Street or at the residential buildings on South Leonard Street. 

 The Applicant has proven by a preponderance of evidence that the design, construction 

and operation of the proposed facility, as required by the draft permit and O&M Plan, minimize 

the emission of objectionable odors, safeguard human health, safety, and the environment, and 

do not cause disproportionately high adverse human health or environmental effects.  There will 

be no adverse impact on residents because the proposed facility is in an IG Zone; there are only a 

few residential buildings in the neighborhood; and the "primary route" is not in residential 

neighborhoods. 

Dust 

 Compliance with the draft permit and O&M plan will minimize the emission of fugitive 

dust.  The required odor control system and the facility's wet sweeper will minimize the risk of 

fugitive dust.  The site driveway and the site are paved with bituminous concrete; all tipping will 
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occur indoors; all processing will occur indoors; and the site's paved areas will be swept 

regularly and sprayed with water.  All materials will be delivered in covered containers or sealed 

vehicles. 

 The Applicant has operated a recycling processing facility at the site since 2001.  No 

resident, business, or public official has complained about fugitive dust emanating from the site.   

 The design, construction and operation of the proposed facility, as required by the draft 

permit and O&M Plan, minimize the emission of dust.  The Applicant has proven by a 

preponderance of the evidence that there will be no adverse impact on human health, safety, or 

the environment and no disproportionately high adverse human health or environmental effects. 

Other Air Pollutants 

 The Applicant has operated a recycling processing facility at the site since 2001.  Next 

door to the site is USA Hauling and Recycling, Inc.'s garage facility which houses 18 trucks.  

The on-site equipment currently used by the Applicant will be the equipment that the Applicant 

will use if a final permit is issued.  The vast majority of the trucks that will service the proposed 

facility are 2014 or later models that meet the present federal Clean Air Act criteria.  The 

vehicles that will service the facility are the same types of vehicles that the City of Waterbury 

uses daily to collect residential materials.    Trucks may not idle for more than three minutes 

while on site.  (DEEP-32) Trucks will be on site for about 3 to 5 minutes but 5 to 10 if the site is 

very busy. (DEEP-22A, 22B; APP-69; Zessin Testimony: tape# 2, 2:00) Vehicles serving the 

proposed facility will be on the “primary route” for a short period of time since the route is not 

congested and only 2.1 miles at its farthest point from the site. The proposed facility is on the 
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periphery of Waterbury and in a high industrial zone.  The draft permit minimizes emissions, 

including vehicular exhaust, by limiting the amount of solid waste that may be accepted each 

day; limiting the days and hours of operation; and allowing for the consolidation of loads.  

(DEEP-32) The O&M Plan minimizes emissions, including vehicular exhaust, because there will 

be no queuing on or off site due to the short residence time of vehicles on-site.   

The draft permit requires that the Applicant monitor and mitigate the potential for 

airborne lead and asbestos within the enclosed processing areas.  Monitoring is not required 

outside the processing area because processing will not occur outside the building.  (DEEP–32; 

APP-69) 

 The Applicant has proven by a preponderance of the evidence that the design, 

construction, and operation of the proposed facility, as required by the draft permit and O&M 

Plan, will minimize air pollutants, protect the public's health and the environment, and not cause 

disproportionately high adverse human health or environmental effects. 

Conserves Natural Resources 

 A substantial amount of the materials processed by the proposed facility will be 

recyclables that will be separated, consolidated, marketed for reuse, or delivered to recycling 

processors.  The draft permit also provides that the Applicant should recover a substantial 

amount of non-mandated recyclables from the C&D waste and non-putrescible MSW. (DEEP-

32)  The proposed facility will reduce fuel usage for route collection vehicles.  The recovery of 

recyclables will reduce energy and greenhouse gas emissions, land consumption, and potential 

environmental impacts of landfills.  There are no intermediate processing centers for recyclables 
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in the Waterbury area; therefore, the proposed facility will be a convenient option that will 

improve local recycling rates.  The proposed activities; therefore, will conserve natural 

resources. 

Noise 

 Mark Zessin provided expert testimony regarding noise that may be generated by the 

proposed facility.  Mr. Zessin has more than thirty years' experience designing similar solid 

waste facilities.  For many years, he has audited many solid waste facilities.  He has substantial 

knowledge about the current operations of the recycling operations at the current site.  He is 

knowledgeable about the equipment the facility is using and will continue to use at the proposed 

facility.  Mr. Zessin testified, without objection, that noise is not an issue at facilities like the 

proposed facility, and noise will not be a problem if the Applicant complies with the draft permit 

and O&M Plan.  There is no evidence in the record to indicate that the Applicant will not comply 

with the draft permit which requires that the Applicant comply with all local ordinances, 

including noise regulations and ordinances. (DEEP-32, APP-69) 

 Since 2001, no person, business, or public official has complained about noise emanating 

from the site. (App-69) The proposed operations will be similar to the current operations.  The 

design and operations of the proposed facility will minimize and control noise.  All waste 

processing will continue indoors, most often with all the doors closed; trucks will be on-site for 

only a few minutes; experienced equipment operators will load trailers to minimize noise; loads 

will be delivered between 5:00 am and 6:00 pm on weekdays and 5:00 am and noon on 
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Saturdays; and processing equipment will be equipped with rubber on its blades to minimize 

noise. 

 The proposed facility is not in a residential neighborhood and the "primary route" is not 

in a residential neighborhood.  The noise generated by the proposed facility will not differ from 

the noise that is created by the current recycling facility and the area businesses.  The Applicant, 

by a preponderance of the evidence, has proven that noise from the proposed facility will not 

harm the health or safety of the area residents or cause disproportionately high adverse human 

health or environmental effects. 

Traffic 

 No statute or regulation requires the Commissioner to consider off-site traffic impacts 

caused by the proposed facility.  General Statutes §§22a-208 and 22a-208a; however, are 

sufficiently broad to allow consideration of the impact the proposed facility's increased traffic 

may have on the immediate surrounding neighborhood.  When addressing the potential traffic 

impact, the neighborhood in the vicinity of the proposed facility must be evaluated.  The analysis 

is restriced to the immediate surrounding area because the Commissioner's authority is limited to 

the design, construction, and operation of the proposed facility. 

 The site is in a well-established IG zone on the periphery of the city.  The site is about 2.1 

miles from Exit 29, Route 8 and about 4.5 miles from I-84, which provide convenient access to 

markets and disposal sites.  There are only a few residential buildings near the proposed facility.  

Those buildings also are located in the IG zone.  There are pedestrian sidewalks in the area, but 

there is minimal pedestrian traffic.  The site is surrounded by industrial properties and isolated 
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from many of the area businesses.  Some of the nearby or abutting industrial properties are: a 

Tilcon asphalt processing and storage facility; Yankee Gas Services Company; Allegheny 

Ludlum Corp. which processes metals; Hubbard Hall Chemical Company; a large salvage yard 

containing hundreds of salvaged automobiles; Superior Fuel Company which supplies fleet 

vehicle fuels and heating oils; and a Waterbury sewage treatment plant. (APP-42a, 42b, 69) 

 In an IG zone, the Waterbury Zoning Regulations permit many types of industrial 

businesses including: manufacturing and processing, industrial services, warehouse and freight 

handling, commercial earth excavations, commercial parking structures and commercial energy 

generators and storage facilities.  The regulations permit hazardous industrial operations which 

include the proposed operations.  The Waterbury Zoning Commission has issued a zoning permit 

to the Applicant that allows the facility to accept, process, dispose, and transfer C&D materials, 

MSW, and recyclables. (APP-42a, 42b, 69) 

 As previously stated, since 2001 the Applicant has accepted, processed, disposed, and 

transferred recyclable materials from the proposed facility without a complaint from any 

resident, business, or public official.  The record demonstrates that the proposed operations are 

consistent with its current use and the area businesses.  The area is highly suitable for the 

proposed facility. 

 When operating at maximum capacity, which is not expected to occur each day, Mark 

Zessin, the Applicant's expert, determined that the proposed facility conservatively will generate 

one way between 138 and 190 daily trips.  The volumes are conservative because they include 

the passenger vehicles and trucks that currently use the facility.  The volume will vary because 
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the contents of the loads will vary in weight.  For example, putrescible MSW loads are heavier 

than recyclable loads; therefore, the traffic volume decreases when putrescible MSW loads are 

delivered. 

 Most of the vehicular traffic servicing the proposed facility will be single unit collection 

trucks, i.e. roll off trucks, front end loaders, and automated side loading trucks which are used 

daily by the City to collect residential MSW and recyclables.  The vehicles servicing the 

proposed facility will be similar to the vehicles that currently use and will continue to use the 

local area roads and service the businesses in the local industrial neighborhood. 

 As part of its settlement with the Waterbury Zoning Commission, F&G, LLC agreed to 

restrict vehicles servicing the proposed facility to South Main Street, Eagle Street, and Railroad 

Hill Street (the "primary route").  The Applicant has committed to coordinating with local 

authorities regarding truck routes.  There are no laws, ordinances, or regulations that restrict the 

types of vehicles that may use the "primary route". 

 The Applicant introduced the expert testimony of Kermit Hua to prove that the increased 

traffic from the proposed facility will be minimal and not adversely impact the roads or the users 

of the roads.   

 Mr. Hua examined the traffic impact the proposed facility may have on the area streets, 

including the "primary route".  Mr. Hua analyzed levels of service on the area streets and at two 

intersections – Railroad Hill Street/Eagle Street and Eagle Street/South Main Street.  Mr. Hua 

determined peak hours for traffic flows.  Mr. Hua analyzed twenty-four hour traffic counts for 
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Railroad Hill Street and South Main Street.  Mr. Hua relied on Mr. Zessin's projected increased 

traffic calculation. 

 Based on his review of the relevant documents, analyses, education, and experience, Mr. 

Hua reached the following conclusions (APP-42a, 42b, 55): 

1. the morning and afternoon peak hours for the "primary route" differ from the 

proposed facility's morning and afternoon peak hours; 

2. there will be limited incremental changes to traffic delays at the analyzed 

intersections and the intersections will continue to operate at favorable or better 

levels of service; 

3. sight distances at the intersections of Railroad Hill Street and Eagle Street, and 

Railroad Hill Street and Washington Avenue meet industry accepted 

requirements; 

4. the sight distance north from the driveway along Railroad Hill Street is about 420 

feet and, therefore, is adequate and safe; 

5. 2015, 2016 and 2017 accident data from the Connecticut Crash Data Depositor 

website show no accidents at the site driveway occurred that were attributable to 

the current operations of the facility; 

6. the proposed facility will generate 38 and 19 vehicular trips during the respective 

morning and afternoon peak hours on the adjacent streets; 
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7. the Railroad Hill Street 24 hour traffic count is 1,906 vehicles per day or about 

one-third of the street's capacity and, therefore, will easily and safely handle the 

increased traffic; 

8. the South Main Street 24 hour traffic count is 5,500 vehicles or about fifty percent 

of the street's capacity and, therefore, will easily and safely handle the increased 

traffic; 

9. the driveway to the facility and railroad crossing are safe, sufficiently sized, and 

able to handle the projected increase in two way traffic without safety concerns 

and without queuing off site during normal operations; and 

10. the planned "Mixmaster" projects by ConnDOT will not affect Exit 29, Route 8 or 

South Main Street; therefore, the projects will not impact the "primary route."  

 Mr. Zessin, the Applicant's licensed professional engineer who has more than 30 years of 

experience with the design, construction and operation of solid waste facilities, credibly testified 

that there will be no off site queuing and that trucks servicing the proposed facility will be on site 

generally for only 2 to 3 minutes and 5 to 10 minutes if the site is very busy.   

 The Applicant has proven by a preponderance of the evidence that the impacts to traffic 

resulting from the proposed operations will not cause disproportionately high adverse human 

health or environmental effects.  The Applicant has proven by a preponderance of the evidence 

that the traffic impacts will not adversely impact the health, safety, or welfare of Connecticut's 

people. 
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Health, Safety, and Welfare and Disproportionately High Adverse Human Health and 

Environmental Effects 

 General Statutes §22a-208 states that the Commissioner must provide for the proper 

planning, design, construction, and operation of solid waste facilities to safeguard the health, 

safety, and welfare of the people of Connecticut. 

 General Statutes §22a-208a provides that, for a new transfer station, the Commissioner 

must conclude that the new facility will not cause disproportionately high adverse human health 

or environmental effects. 

 The standard in the two statutes is similar.  The Commissioner is not required to consider 

the character of the neighborhood because the proposed facility is a combined transfer 

station/volume reduction facility.  The Commissioner, however, may exercise his discretion and 

consider the character of the neighborhood when determining if the design, construction, and 

operation of the proposed facility will safeguard the health, safety and welfare of the people or 

cause disproportionately high adverse human health or environmental effects. 

 The record shows that the proposed facility is located in a well-established industrial 

area, zoned as such, which is on the periphery of Waterbury.  The record proves the proposed 

facility is consistent with the character of the neighborhood that has remained highly industrial 

for many decades.  The local zoning authority, by issuing the special permit, made a similar 

finding. 

 The Applicant has proven by a preponderance of the evidence that the proposed facility 

will not create noise, dust, malodors, traffic, or emissions inimical to residents.  The draft permit 
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and the O&M Plan safeguard the safety, health, and welfare of the citizens of Waterbury and the 

State.  The draft permit and O&M Plan ensure that the proposed facility will not cause 

disproportionately high adverse human health or environmental effects. 

 At the same time, the proposed facility will promote and increase recycling; create a net 

decrease in traffic and, consequently, reduce fuel usage and air pollutants; increase flexibility in 

selecting more environmentally sound disposal facilities; and potentially reduce energy and 

greenhouse gas emissions associated with product manufacture using virgin materials. 

Consistency with the Statewide Solid Waste Management Plan a/k/a Comprehensive Materials 

Management Strategy (CMMS) 

 RCSA §22a-209-4(d) requires that the proposed operations be consistent with the 

CMMS.  The CMMS is not a regulation.  General Statutes §22a-228.  Staff and Mr. Zessin 

determined the proposed operations are consistent with the CMMS.  The CMMS promotes 

recycling and prefers waste disposal at a waste to energy facility.  The CMMS acknowledges that 

transfer stations and volume reduction facilities are key parts of the State's waste management 

infrastructure.  The draft permit promotes the use of waste to energy and promotes recycling.  

The draft permit includes conditions that allow processing of non-putrescible MSW and C&D 

materials to recover materials for reuse, and sets recovery performance goals.  The draft permit 

requires that the Applicant provide an explanation for disposal of MSW at a landfill.  (DEEP-32) 

A significant component of the proposed operations focuses on recycling.  The proposed facility 

will be a convenient and efficient component of the area's waste management infrastructure. 
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 The Applicant has proven by a preponderance of the evidence that the proposed facility, 

if it complies with the draft permit and O&M Plan, will operate consistent with the CMMS. 

The "Waterbury Greenway" 

 During the public comment period and at the June 12, 2018 public hearing, some people 

expressed concern that the proposed facility will negatively impact the "Waterbury Greenway".  

No one provided a sworn statement in opposition to the proposed facility.  No person or entity 

moved to intervene to demonstrate how and why the proposed facility would impact the 

"Waterbury Greenway."  People elected to voice opposition to the proposed facility by making 

general comments unsupported with evidence.  DEEP Rules of Practice and established case law 

do not allow the department to consider conjecture or general assumptions not substantiated by 

competent, credible evidence.  Regs. §22a-3a-6(s)(1), 22a-3a-6(t); River Bend Associates Inc. v. 

Conservation and Inlands Commission, 269 Conn. 57, 70 (2004). 

 There is no statute or regulation that requires Staff to consider the impact the proposed 

facility may have on the "Waterbury Greenway."  The legislature may enact laws that require the 

Commissioner to consider a specific criterion when acting on an application for a solid waste 

facility permit.  For example, General Statutes §22a-208aa requires the Commissioner, when the 

proposed facility is within one-hundred fifty feet of public housing, to conclude "the facility does 

not pose a threat to the environment of the surrounding geographic area or to public safety."  In 

this case, there is no such legislative requirement. 

 As previously mentioned, DEEP's authority is limited when acting on an application for a 

permit to construct and operate a solid waste facility.  General Statutes §22a-208 limits that 
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authority to the proper planning, design, construction, operation, and closure of a solid waste 

facility.  General Statutes §22a-208a, for a new transfer station, requires the Commissioner to 

determine if the proposed facility causes disproportionately high adverse human health and 

environmental effects. 

 Mr. Zessin has experience providing engineering services on several "greenways."  He 

has provided engineering and design services on the "Naugatuck Greenway" for Torrington, 

Connecticut.  He reviewed design plans for the "Waterbury Greenway" and his staff provided 

information to him about greenways that it received from the Connecticut Department of 

Transportation. 

 Mr. Hua reviewed design plans for the "Waterbury Greenway".  Mr. Hua has provided 

professional engineering services for bike and pedestrian paths in several areas, including the 

"Shoreline Greenway" that is located in East Haven and Madison, Connecticut. 

 The plan is to develop a multi-purpose path that will be located partially along South 

Main Street and partially near the Naugatuck River.  The path will be paved and be 

approximately 10 feet wide.  Where the path parallels South Main Street, there will be a 

landscaped buffer and guardrail designed to protect bikers and pedestrians from errant drivers.  

(Hua testimony, tape #1, 41:00; Zessin testimony, tape #2, 17:00)  The greenway will be a 

considerable distance from the proposed facility, the distance being about 2.1 miles near Exit 29 

and one-half mile near Eagle Street. 

 Currently, between Exit 29, Rte. 8 and Eagle Street, South Main Street has four lanes that 

are reduced to two lanes in the area approaching Eagle Street.  (Hua testimony, tape #1, 42:00; 
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Zessin testimony, tape #2, 17:00)  If the "Waterbury Greenway" is built, according to the design 

plans Mr. Hua and Mr. Zessin reviewed, the four lanes will be reduced to two lanes.  The 

reduction to two lanes will create a "calming effect".  The "calming effect" will create a safer 

roadway because operators will likely travel at reduced speeds.  If South Main Street's four lanes 

are reduced to two lanes, South Main Street will continue to have sufficient capacity to handle 

the present volume of traffic, which is not expected to decrease the minimal increase in traffic 

from the proposed facility. 

The design plans show that the "Waterbury Greenway" was intentionally and knowingly 

sited near a very busy state maintained road that travels in and through areas zoned for 

businesses and high industrial operations.  The design plans for the "Waterbury Greenway" do 

not restrict the types of vehicles that will be allowed to use South Main Street, Eagle Street, or 

Railroad Hill Street.  (Hua testimony, tape #1, 43:10; Zessin testimony, tape #2, 20:59)  

Additionally, the bridges on South Leonard Street and Eagle Street will remain and continue to 

provide access to and egress from the businesses on Railroad Hill Street.   

 No dust, odor, emissions, or noise that may be created by the proposed facility will 

impact the "Waterbury Greenway".  (Zessin testimony, tape #2, 23:00)  The proposed facility 

will increase the traffic on South Main Street by 3.45%, assuming the worst case scenario (190 

additional vehicles).  This minimal increase will not endanger the safety of the greenway users or 

negatively impact the greenway. 

 The "Waterbury Greenway" most often will be used on Sundays, with Saturdays being 

the next most often used day according to data compiled by the State of Connecticut.  The data 
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also shows that people will most likely use the "Waterbury Greenway" during late morning and 

after dinner.  Mr. Zessin determined the morning peak hour for the proposed facility is 7:00 A.M. 

to 8:00 A.M. and one afternoon peak hour for the proposed is 1:00 P.M. to 2:00 P.M (DEEP-22) 

The proposed facility's hours of operation, therefore, will minimize the facility's potential impact 

on the users of the "Waterbury Greenway."  (Zessin testimony, tape #2, 34:00) 

 Assuming DEEP's authority allows it to consider the "Waterbury Greenway", the 

Applicant has proven by a preponderance of the evidence that the proposed facility will not 

adversely impact the health or safety of the users of the greenway or cause disproportionately 

high adverse human health or environmental effects on the users of the greenway or the area near 

the greenway.  The proposed facility does not pose a threat to the greenway or the area near the 

greenway.   

Environmental Justice 

The environmental justice statute requires “Applicants who…seek… new or expanded 

permit or siting approval from the Department of Energy and Environmental Protection or the 

Connecticut Siting Council involving an affecting facility that is proposed to be located in an 

environmental justice community or the proposed expansion of an affecting facility located in 

such a community, shall (A) file a meaningful public participation plan with such department or 

council and shall obtain the department's or council's approval of such plan prior to filing any 

application for such permit…” 

A public participation plan must “…identify a time and place where an informal public 

meeting will be held that is convenient for the residents of the affected environmental justice 
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community” and “…identify the methods…by which the applicant will publicize the date, time 

and nature of the informal public meeting.”   

The environmental justice statute also directs that “The Department of Energy and 

Environmental Protection ……shall not take any action on the applicant's permit, certificate or 

approval earlier than sixty days after the informal public meeting.” 

The Applicant submitted an E.J. Plan to the Department on or about February 2015. The 

E.J Plan identified proposed outreach efforts to publicize the meeting which included notifying 

neighborhood and environmental groups in writing and notifying local and state elected officials 

in writing which were approved by DEEP’s E.J. Administrator.   

The Applicant submitted and received approval from DEEP’s E.J. Administrator of its 

E.J. Plan on March 18, 2015.  (DEEP-3G).   The Department did not take any action on the 

solid waste application until July 15, 2016, more than a year after the public participation plan 

was approved, when it issued a notice of sufficiency (DEEP-15).   

The E.J. Plan clearly identified the time and location of the meeting in the affected area.  

In this instance, the meeting location was the proposed facility in order to conduct a site tour.  

The Applicant published notification of the April 2, 2015 meeting in the Waterbury Republican 

American on March 23, 2015, more than 10 days prior to the meeting as required by the E.J 

Statute.  The notification of the meeting was in the form of a quarter page advertisement in a 

newspaper of general circulation as required by the E.J statute. 

The Applicant hosted the April 2, 2015 public information meeting pursuant to the 

approved E.J plan and attended all meetings in which they were invited and responded to all 



60 
12970.000/692723.1 

questions presented to them at these meetings.    The April 2, 2015 meeting began at 

approximately 5:30 P.M. and ended shortly after 7:00 P.M. The Applicant provided detailed 

information regarding the proposed facility and explained the proposed operations, layout of the 

facility, facility safety features, recycling goals, permit parameters, requested increase in 

tonnage, additional waste streams, additional truck traffic and benefits of such a facility. The 

Applicant also conducted a tour of the proposed facility on April 2, 2015.  Numerous persons 

from the community and representatives of the community were in attendance and had ample 

opportunity to ask questions and obtain information regarding the proposed operations.  During 

the April 2, 2015 meeting no-one voiced any concern of the content of meeting, notice or 

location.  

As a follow up to the April 2, 2015 meeting, the Applicant appeared at the Waterbury 

Environmental Control Commission (WECC) public hearing on May 7, 2015 to continue the 

Applicant's outreach efforts with the community.  The May 7, 2015 meeting began at 7:05 P.M. 

and ended at 9:30 P.M. At this meeting, the Applicant explained the proposed operations, the 

need for a transfer station/volume reduction facility in Waterbury, Waterbury's low recycling 

rate, Waterbury's generation of 80,000 tons per year of MSW, DEEP's application process, the 

role of the proposed facility, the number of additional trucks that would service the proposed 

facility, conditions DEEP would place on the permit to operate the facility and potential benefits 

from siting the proposed facility in Waterbury.  The Applicant's representative answered 

questions posed by the WECC and the public. DEEP’s E.J. Administrator attended this meeting 
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and provided an overview of the environmental justice program and was available to answer 

any questions related to environmental justice requirements.   

In addition to these two meetings, the Applicant provided information regarding the 

proposed facility operations at Waterbury’s Zoning Commission meetings.  The first of these 

meetings was held on November 17, 2016 and the notice of the meeting was published in the 

Waterbury Republican-American November 3 and 8, 2016.  At the November 17, 2016 meeting 

details of the Applicant’s proposal were presented by the Waterbury City Planner. The City 

Planner identified the location, described the layout, provided site plans, explained the 

application was to increase the facility's capacity to 700tpd and to add municipal solid waste 

and C&D materials to the recyclables waste stream that was permitted, and identified the 

twenty-two operating rules the proposed facility would follow.  The operating rules were the 

standard conditions DEEP includes in solid waste facility permits to operate.  The City Planner 

also summarized the traffic study of F&G, LLC's traffic engineer.  (APP – 65).   

As a follow up to the November 17, 2016 meeting, on January 25, 2017, the Waterbury 

Zoning Commission held a public hearing on F&G, LLC's zoning application.  Notice of the 

public hearing was published on January 13 and 19, 2017 in the Waterbury Republican-

American. At this meeting, eighteen residents provided public comment and the public hearing 

was continued to February 16, 2017.  (APP-18, 66).  The February 16, 2017 meeting began at 

7:03 P.M  and ended at 12:28 A.M. (APP – 19).  Notice of the meeting was again published in 

the Waterbury Republican-American on February 2 and 9, 2017. During this meeting, fifteen 

residents provided public comments and the Applicant again explained the proposed activities, 
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traffic routes and counts, plans to minimize the potential for odor and vectors, and the benefits of 

locating the proposed facility in Waterbury. 

   The Applicant’s efforts to engage the City of Waterbury did not lead to a community 

environmental benefit agreement.  The E.J. stature does not require such an agreement.   

 Following execution of the approved E.J. Plan, the Applicant submitted a Final Report 

documenting its outreach efforts. The report was reviewed by DEEP’s E.J. Administrator and 

subsequently approved.   

Throughout the permitting process the Applicant created several opportunities for the 

Waterbury residents to learn about the proposed activities and to comment on those activities. 

The Applicant initiated all the zoning commission hearings by submitting an application to the 

zoning commission. Beginning in May, 2015, the Waterbury residents became aware that the 

DEEP environmental justice program applied to the proposed facility.  DEEP’s E.J. 

Administrator was invited to and attended the May 7, 2015 WECC public meeting. The WECC 

chairman also communicated with DEEP’s E.J. Administrator. (APP-64).  

Although having complied with General Statute §22a-20a, as a result of comments made 

at the June 12, 2018 DEEP public hearing with regard to the environmental justice process, the 

Applicant with the guidance of the E.J. Administrator organized another public informational 

meeting.    The meeting took place on August 1, 2018, in which the Applicant provided 

information about the proposed facility’s operation including measures to minimize the potential 

for odors, suitability of the facility for the proposed activities, health, safety and welfare of the 

community, responsiveness of Applicant to questions and concerns which may be raised by the 
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public during facility operations, safety features of the facility and how the facility will help meet 

the State’s Solid Waste Management Plan goals.  

The goals of the E.J statute were met since it is clear that meaningful participation 

occurred.  The E.J statute defines “Meaningful public participation”  to contain three 

components: (A) residents have an appropriate opportunity to participate; (B) the public's 

participation may influence the regulatory agency's decision; and (C) the applicant for a new or 

expanded permit, certificate or siting approval seeks out and facilitates the participation of those 

potentially affected during the regulatory process.  The Applicant engaged the community on 

multiple occasions through E.J statute’s required informal meeting process and attended and 

facilitated additional meetings beyond those required by the E.J statute. The Applicant hired odor 

and traffic experts to alleviate the concerns raised by the community at these meetings. As a 

result of the concerns expressed by the community the draft permit includes several conditions 

intended to address those concerns, thereby manifesting the community’s influence on the 

regulatory process.  The Applicant also notified community groups, neighbors, and elected state 

and local officials to engage these groups in the process.   Prior to implementing the E.J Plan, 

DEEP’s environmental justice Administrator approved the plan to ensure the requirements of the 

E.J. statute were met.   

 

Conclusion 

 Staff reviewed the Application in accordance with DEEP's practice, protocols and 

guidelines.  The draft permit incorporates appropriate conditions to ensure the protection of the 
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public welfare and the environment and was drafted in accordance with relevant statutes and 

regulations and DEEP's practice, protocols, and guidelines.  (DEEP–39) 

 The draft permit complies with all the applicable statutes and regulations.  The draft 

permit ensures that the proposed operations are consistent with the CMMS.  The proposed 

operations will increase recycling rates and conserve natural resources.  The proposed facility 

will not result in disproportionately high adverse human health or environmental impacts and 

will not adversely impact the health, safety or welfare of Connecticut's people.  (App – 69) 
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 The parties request that the draft permit be issued as a Final Permit. 

 

Connecticut Department of Energy  Applicant, F&G, LLC 

and Environmental Protection 

 

 

By /S/ Brent Madho    By       

Brent Madho     Edward F. Spinella 

Waste Engineering and Enforcement  Law Offices of Edward F. Spinella, Esq., LLC 

Division, Bureau of Materials   15 Mullen Road 

Management and Compliance  Enfield, CT 06082 

Assurance     Ph. 860-746-3240 

Department of Energy and    ed.spinella@gmail.com 

Environmental Protection 

79 Elm Street 

Hartford, CT 06106 

mailto:ed.spinella@gmail.com
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the above was electronically delivered to all parties of record 

and to the Petitioner at the addresses below on September 13, 2018: 

Applicant 

Edward F. Spinella 

Law Offices of Edward F. Spinella, Esq., LLC 

15 Mullen Road 

Enfield, CT 06082 

Ph. 860-746-3240 

ed.spinella@gmail.com 

Petitioner 

c/o Steven Schrag 

14 Quentin Street 

Waterbury, CT 067006 

StevenSchrag@comcast.net 

 

Filing Location: 

Office of Adjudications 

Department of Energy & Environmental Protection 

79 Elm Street 

Hartford, CT 06106 

Brendan.Schain@ct.gov 

 

 

      /S/ Brent Madho     

      Brent Madho 

Waste Engineering and Enforcement 

Division, Bureau of Materials                

Management and Compliance                

Assurance      

Department of Energy and     

Environmental Protection 

79 Elm Street 

Hartford, CT 06106 

 

mailto:ed.spinella@gmail.com
mailto:StevenSchrag@comcast.net
mailto:Brendan.Schain@ct.gov
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Exhibit A 
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