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PROPOSED FINAL DECISION 

I 

INTRODUCTION 
 

 Waterfront Magee LLC (applicant) has applied to the Department of Energy and 
Environmental Protection (DEEP/department) for a permit to conduct activities waterward of the 
coastal jurisdiction line and within tidal wetlands that support the construction of a commercial 
marina and boatyard proposed to provide recreational boating access to Stamford Harbor and 
Long Island Sound and access to associated marina services for the boating public.  In general, 
the activities consist of dredging and filling to support the construction of a travel-lift well and 
installation of piers, gangways, floating docks, a pump-out station, and a four-pile dolphin. The 
department’s Office of Long Island Sound Programs issued a Notice of Tentative Determination 
(NTD) to approve the application on January 6, 2013.  The applicant submitted a request for a 
public hearing and the notice of hearing was provided at the time the NTD was released.   A 
public hearing for the collection of public comment was held in Stamford on February 6, 2013 
and evidentiary hearing sessions were held in Hartford on February 20 and March 4.   
 
 The parties presented evidence on the application and its review, including the details of 
the final project plans and the proposed draft permit as assurance that the proposed activity 
complies with the applicable statutes and regulations, namely the Tidal Wetlands Act, (General 
Statutes §§ 22a-28 through 22a-35), its implementing regulations at Regs., Conn. State Agencies 
§§ 22a-30-1 et seq.; the Structures Dredging and Fill Act (General Statutes §§ 22a-359 through 
22a-363); and the applicable portions of the Coastal Management Act (General Statutes § 22a-90 
through 22a-112).  In response to comments received as part of the public hearing process, the 
applicant filed adjustments to the plans originally submitted as part of the application to address 
the proximity of proposed structures to the federal navigational channel.  These plans represented 
minor adjustments and were accepted into evidence along with a revised draft permit.  After the 
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conclusion of the hearing, the applicant and DEEP jointly submitted proposed findings of fact 
and conclusions of law for my consideration as part of this decision (the “joint submission”) in 
response to the post-hearing directive issued on April 23, 2013. The joint submission is attached 
to this decision and labeled as Attachment 1. 
 
 I have reviewed the record in this matter, including the documentary evidence, oral 
testimony, and the public comment.  Following this review, I conclude that the applicant, 
through the presentation of substantial evidence, has demonstrated that the proposed activity, if 
conducted in accordance with the proposed draft permit, complies with the relevant statutory and 
regulatory requirements.  
 
 The joint submission provided by DEEP and the applicant is fully supported by the 
hearing record and provides the necessary factual findings and conclusions of law to support my 
conclusion.  I adopt the proposed findings of fact and conclusions of law in Attachment 1 as part 
of this decision.  The applicant has demonstrated that the proposed boatyard and marina, if 
constructed in compliance with the proposed permit terms and conditions, would comply with 
the applicable statutes and regulations. I therefore recommend issuance of the proposed draft 
permit (Attachment 2) with the modification recommended later in this decision which is 
intended to clarify that continued public access is a required component of the project. 

 
II 

DECISION 

A  
FINDINGS OF FACT 

 
 This Proposed Final Decision incorporates the proposed factual findings provided in the 
joint submission.  The documentary evidence referenced in the joint submission supports the 
proposed findings.  The proposed findings are supported by the documentary evidence 
referenced in the joint submission.  As noted in the joint submission, the applicant also presented 
witness testimony at the evidentiary sessions on February 20 and March 4 that supports the 
proposed factual findings.  In his sworn testimony, Mr. Lipinski provided an accurate description 
of the proposed project, including the changes to the northern floating docks submitted in 
response to public comments.  Mr. Heiple presented sworn testimony regarding the coastal 
resources impacted by the project, including tidal wetlands, navigation, shellfish, and intertidal 
resources.  Rather than edit each of the findings to include references to this testimony, I note 
that the testimony provided supports these findings and should be considered incorporated into 
any reference to the record.1   

                                                 
1 In addition, findings regarding the hearing procedure are also supported by documents within the docket file that is 
maintained in this office and comprises part of the administrative record in this matter. 



 

3 
 

 
 In addition to the factual findings that are part of the joint submission the following facts 
are found: 
 
1. The water depths immediately west of the proposed northern floating docks are sufficient 
for vessel traffic using the federal channel.  The applicant’s original proposal for a twenty-foot 
setback provided sufficient space for continued navigation in this channel.  Based on concerns 
raised during the public comment portion of the hearing, the applicant coordinated with DEEP 
staff and the U.S. Army Corps of Engineers to provide an additional buffer between the floating 
docks, the vessels berthed at these docks and the federal channel.  In addition, and primarily as 
an aid to navigation, the applicant proposed placement of a four-pile dolphin.  The angling of the 
northern dock further from the federal channel provides an additional buffer between vessels 
navigating the channel and the floating docks and any transient vessels berthed at those docks as 
part of the boatyard’s operation.   This is further aided by the placement of the four-pile dolphin 
outside of the federal channel and in the vicinity of the northern end of the floating docks as it 
provides a reference point for navigation and additional protection to those vessels berthed at the 
floating docks.  This single, four-pile dolphin will be located to serve as a navigational aid while 
ensuring ease of access to the marina and its facilities. The dolphin will be marked with any 
regulatory markings required by DEEP’s boating safety office or the U.S. Coast Guard.  The 
operation of the boatyard will allow boats temporarily berthed at the northern dock to be placed 
on the eastern side of the docks to avoid placement immediately adjacent to the channel if 
necessary.  The additional dredge footprint necessary to accommodate the angling of the 
northern dock and any impact associated with the four-pile dolphin are mitigated by the 
improvements to navigation and are reasonable impacts given the related benefit to commercial 
and recreational boating traffic in this area of the channel. (Exs. HO-1, 2, APP-8, 19, 20, DEEP-
16, -26; test. C. Lapinski, W. Heiple, and K. Bellantuono, 2/20/13, C. Laspinski, W. Heiple, and 
K. Bellantuono, 3/4/13.)2  
 
2. There is a boardwalk that extends from the city-owned property to the south of the 
project site onto the applicant’s property and terminates in an area known as Access Easement 
for Parcel B, over which the city holds an easement for public access related to the boardwalk.  
Although the boardwalk does not direct the public onto the city-owned waterfront parcel, the 
public can pass and re-pass across the city-owned waterfront property along the water in front of 
the applicant’s property at lower ends of the tidal range.  The proposed activity will alter the 
ability of the public to access the city-owned waterfront parcel due to the construction of the 
travel lift well and associated pier proposed to extend from the waterward terminus of the 
applicant’s property and onto the city’s waterfront parcel.  The applicant’s proposed plans allow  

                                                 
2 The testimony and proceedings in this matter were recorded.  No written transcript has been prepared.  The audio 
recording of this hearing is on file with the Office of Adjudications and is the official record of this proceeding. 
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the public to maintain access to the Access Easement for Parcel B and connect the boardwalk to 
a pedestrian walkway that will proceed to the north across the applicant’s property and to a 
pedestrian walkway that will extend from the boardwalk to the east and out to Magee Avenue.  
The access provided across the property is consistent with the access currently available.  The 
applicant’s plans to connect the boardwalk via a pedestrian walkway to Magee Avenue 
represents an improvement  as public access between Magee Avenue and the boardwalk does not 
currently exist on the applicant’s property.  There are no permit conditions that require the 
continued maintenance of pedestrian access in the areas designated as such on the plan.   (Exs. 
HO-1, HO-2, DEEP-16, APP-19; test. K. Bellantuono, 3/4/13.) 
 
3. Sediments from proposed dredging activity will be disposed of at appropriate upland 
disposal areas due to the potential contamination of sediments determined as part of the sediment 
analysis conducted by the applicant as part of its site investigation.  Dewatering of dredged 
sediments will be done in accordance with the necessary water discharge permit from DEEP.  
Any permit required for the discharge of dewatering wastewaters will be secured prior to the 
start of construction activity.  Dredging will be conducted within a confined area utilizing a 
sufficiently weighted silt-curtain to avoid dispersal of sediments during dredging and 
construction activities.  To further minimize impacts for disturbed sediments, dredging will only 
be undertaken during in-coming tides and is prohibited between July 15 and September 15 to 
avoid impacts to spawning shellfish.  To mitigate for any impact from sediment disturbance, the 
applicant will fund pre- and post-construction shellfish studies to be undertaken by the 
Department of Agriculture, Bureau of Aquaculture.  (Exs. HO-1, 2, DEEP-7, 8, 9; test. K. 
Bellantuono, W. Heiple, 2/20/13.) 
 
4. The construction of the travel lift well may include disturbance of soils previously part of 
remedial activity conducted at or adjacent to the site.  The applicant will conduct its construction 
activities in accordance with any applicable Environmental Land Use Restriction (ELUR) from 
the previous remediation of the site on record.  If there is no applicable ELUR on record the 
applicant will develop a remedial action plan (RAP) with the assistance of a Licensed 
Environmental Professional to ensure site conditions are restored in a manner consistent with the 
Remedial Action Completion Report dated May 24, 2007 and previously approved by the 
department. (Exs. HO-1, 2; test. W. Heiple.) 

 
B 

CONCLUSIONS OF LAW 
 

 The activity proposed in the application as conditioned by the proposed draft permit is 
regulated by the Tidal Wetlands Act, (General Statutes §§ 22a-28 through 22a-35), its 
implementing regulations at Regs., Conn. State Agencies §§ 22a-30-1 et seq.; the Structures 
Dredging and Fill Act (General Statutes §§ 22a-359 through 22a-363); and the applicable 
portions of the Coastal Management Act (General Statutes § 22a-90 through 22a-112).  The 
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overall regulatory framework requires a balancing of interests and requires applicants to 
minimize impacts to coastal resources.  This proposed final decision incorporates the conclusions 
of law within the joint submission (Attachment 1).  Overall, the project meets the requirements 
of the referenced statutes and regulations.  The proposed activity will foster the implementation 
of a water dependent use by merging two underutilized properties in a manner that supports a 
stated need for additional recreational boating access and associated services while minimizing 
impacts to coastal resources.  Those unavoidable impacts to coastal resources will be properly 
mitigated by permit conditions requiring the applicant to submit for a review and approval a tidal 
wetland restoration project on the neighboring city-owned property.   
  
 Overall, the project as detailed in the final application documents, project plans, and the 
final proposed draft permit achieves the necessary balance to issue the proposed draft permit to 
the applicant.  However, as stated in Finding of Fact # 2 of this decision, the proposed project 
does have an impact on public access to the water by virtue of the construction of the travel lift 
well.  This impact is mitigated by the proposed access across the property to the east of the 
proposed travel lift and to Magee Avenue along the southern portion of the property.   Although 
this access is shown on the project plans, the permit itself should clarify that the applicant, except 
during construction, must clearly idenitfy these access points as public access to be maintained 
and available to provide suitable access to and from the city-owned boardwalk that terminates on 
the applicant’s property in the area known as Access Easement for Parcel B.  The access areas 
must also be clearly designated on the as-built plans provided to the department upon completion 
of construction in accordance with special term and condition # 24. 

 
C 

PUBLIC COMMENT 
 
 There were numerous public comments submitted regarding the proposed application, 
including comments from the Stamford Harbor Management Commission.3 Although this 
proposed decision will not address each comment received, it will review the comments based on 
the various topics that were commonly raised throughout the hearing process. 
 

1 
Navigation 

 
 Several members of the public, including neighboring businesses, raised concerns with 
the potential for the proposed marina and its associated activities to impede navigation to points 
further up the channel.  The floating docks themselves did not appear to cause any interference.  
However, with the potential for small vessels to be tied up to the transient docks at various times, 
there was some potential for vessel conflicts.   
                                                 
3 The public comment deadline was extended from February 13, 2013 to February 21, 2013 to accommodate the 
request of the Stamford Harbor Management Commission.   
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 In order to address the potential conflict identified primarily by commercial users of the 
channel, the applicant worked with DEEP staff to propose a solution to provide an additional 
buffer between the marina and the channel by angling the docks away from the channel and 
agreeing to install a four-pile dolphin as a navigational aid.  This additional mitigation coupled 
with the evidence of actual water depths identified by the applicant’s consultant address any 
concerns raised regarding continued navigation in the channel. Commercial vessel traffic 
coexists with the other marinas that currently line the channel and it will do so with the proposed 
marina and boatyard.  In addition to the physical relocation of the structures, the applicant also 
identified certain aspects of the marina’s operation that will be employed to keep boats 
temporarily parked on the east side of the docks when feasible to further reduce the potential for 
vessel conflict. 

 
2 

Access to City Property 
 

 The public comments also raised doubts about the applicant’s legal right to access the 
waterfront portion of the property owned by the City of Stamford.  The applicant provided as 
part of the application process a letter indicating that the City of Stamford had agreed to enter 
into negotiations with the applicant to grant the appropriate legal right for the construction and 
operation of the proposed marina.  Although the actual interest in the property had not been 
secured by the applicant, DEEP staff processed the application yet clarified in the proposed draft 
permit that the applicant must provide the actual approval from the City of Stamford providing 
the necessary legal interest to enter the property for the purposes of constructing and operating 
the proposed marina prior to commencing construction.   
  
 The Structures, Dredging, and Fill Act does not specifically require an applicant to own 
or hold a specific interest in the property that is the subject of the application.  In the tidal 
wetlands regulations, "Applicant" is defined as a person who files an application for a permit 
issued by the department pursuant to section 22a-32 of the General Statutes and who is either the 
owner of the land on which the proposed regulated activity will be located, a contract vendee of 
such owner, a lessee of such owner, or the person who will actually control and direct the 
undertaking of the proposed activity.”  Emphasis added, Regs., Conn. State Agencies § 22a-30-
2(c).  The same regulations also require an applicant to provide written information regarding the 
applicant’s legal interest in the property if the applicant is not the owner.  Waterfront Magee 
LLC filed a complete application, provided the required application fee, and has clearly 
demonstrated through its project plan and detailed analysis of the site that it is the party that will 
undertake the proposed activity.  Waterfront Magee meets the definition of Applicant in the tidal 
wetlands regulations and it provided information about the owner of the waterfront parcel, 
including the letter of intent from the city that clarified the status of the applicant’s legal interest 
in the property during the department’s processing and review of the application.   
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 There is a significant body of case law regarding an applicant’s standing to file a zoning 
application and how it relates to their interest in the property that is the subject of the application.  
Although it is unclear whether these cases would control the application process for a tidal 
wetlands or structures and dredging permit before the department, it is clear that under those 
circumstances standing of a non-owner to file a zoning application is less stringent than the test 
of standing for aggrievement purposes.  “[T]he standard for determining whether a party has 
standing to apply in a zoning matter is less stringent [than that for aggrievement]. A party need 
have only a sufficient interest in the property to have standing to apply in zoning matters.”  
Lorenz v. Old Saybrook Planning Comm'n, 2013 Conn. Super. LEXIS 265, 5-6 (Jan. 31, 2013).  
In essence, no specific legal interest has been determined to be the deciding factor in deciding 
whether an applicant has standing.  Instead courts have consistently held that:  
 

it is not possible to extract a precise comprehensive principle which adequately 
defines the necessary interest which a nonowner must possess in order to have 
standing to apply for a special permit or a variance. The decisions have not been 
based primarily on whether a particular applicant could properly be characterized 
as an optionee or a lessee, but, rather, on whether the applicant was in fact a real 
party in interest with respect to the subject property. Whether the applicant is in 
control of the property, whether he is in possession or has a present or future right 
to possession, whether the use applied for is consistent with the applicant's interest 
in the property, and the extent of the interest of other persons in the same property, 
are all relevant considerations in making that determination . . . (Citations omitted.) 
Id. at 6-7. 

  
 As part of the application process, the department requires information on the ownership 
of the property and the applicant’s legal interest in the property if the applicant is not the owner.  
Regs., Conn. State Agencies §§ 22a-30-6(4) and (5).  The applicant clearly identified the City of 
Stamford as the owner of the waterfront portion of the property and included the letter of intent 
upon request.  This letter provides evidence of the city’s intent to negotiate with the applicant 
and convey the appropriate interest in the property for the construction of the proposed boatyard 
and marina if the negotiations are successful.  It is clear on its face that the letter does not grant 
the applicant any interest in the property.  As a result, the proposed permit’s special term and 
conditions require the applicant to obtain specific property rights from the City of Stamford prior 
to construction and provide the Department with a copy of the agreement memorializing the 
grant of those rights.  This is an appropriate means for the department to secure assurance that 
the applicant will have the access necessary to complete the project as proposed.   
 
 However, in general, permits from the department do not provide an applicant with any 
legal interest in property that is proposed as a project site.  The specific special term and 
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condition in the proposed draft permit clarifies that final approval of the applicant’s use of the 
proposed city-owned parcel will be decided locally by the proper officials, boards, or 
commissions within the city’s municipal government as the owner of the waterfront parcel.   
  
 Further, the fact that this information is required as part of the application process does 
not necessarily qualify it as part of the criteria for permit issuance.  Those criteria are more 
specifically enumerated in the Tidal Wetlands Act, (General Statutes §§ 22a-28 through 22a-35), 
its implementing regulations at Regs., Conn. State Agencies §§ 22a-30-1 et seq.; the Structures 
Dredging and Fill Act (General Statutes §§ 22a-359 through 22a-363; and the applicable portions 
of the Coastal Management Act (General Statutes § 22a-90 through 22a-112). However, it is 
reasonable for the department to inquire about property ownership and receive confirmation of a 
permittee’s rights to access the property as part of the authorization provided by the permit. 

 
3 

Adequate as Replacement for Brewer’s Yacht Haven Boat Yard 
 
 A series of comments focused on whether the proposed marina should be considered as 
an adequate replacement for a boatyard formerly maintained nearby.  The review of the 
application under this hearing process must focus on the proposal before the agency.  In this 
case, the proposal includes the construction of certain features within the department’s 
jurisdiction that will support the overall development of the project site into a working boatyard 
for recreational boating access.  Whether the final product is deemed adequate as a replacement 
for a different boatyard at a different location will not be determined as part of this process.  
 

III 

 RECOMMENDATION FOR PERMIT MODIFICATION 
  
 The proposed activity as conditioned by the proposed draft permit complies with the 
applicable statutes and regulations governing construction of water-dependent uses waterward of 
the coastal jurisdiction line and in tidal wetlands.  In response to the impact on public access, the 
applicant has delineated areas for public access areas on project plans.  However, these areas 
must be clearly referenced in the permit terms and conditions to clarify that these areas are to be 
maintained for public pedestrian access.  In order to provide this clarification, I offer the 
following Special Terms and Condition that shall be incorporated in substantially similar fashion 
into the final permit to be issued in accordance with this decision: 
 

25. Upon completion of construction of the improvements identified within 
this permit, the public shall be allowed non-exclusive pedestrian access through 
the applicant’s property in two areas designated for such access on Figure 5 of the 
project plans attached to and incorporated into this permit.  These areas are shown 



on Figure 5 as: (1) "Futnre Pedestrian Access" which extends fi’om the boardwalk
terminus to the north across the Permittee’s property and (2) "Pedestrian
Walkway" which extends from the boardwalk’s terminus to the east along the
souther bonndary of the Permittee’s property to Magee Avenue. The Perlnittee
shall identify these areas in the field with appropriate signage and pavement
markings, developed in consultation with the City of Stamford. The access areas
shown on Figure 5 shall be similarly delineated on the as-bnilt plans and the final
wording and locations of any signage or pavement markings shall be provided to
the Commissioner at the time the Permittee submits its as-built drawings in
accordance with Special Term and Condition #24 of this permit.

IV

CONCLUSION

For the reasons stated above I recommend issuance of the proposed draft pertnit as
modified by the insertion of the additional Special Term and Condition as identified in Section
llI of this decision.

Kenneth M. Collette
Hearing Officer
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