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THE TOWN OF ORANGE’S POST HEARING BRIEF

I.
PREAMBLE


The Town of Orange (“Orange”) participated in the preparation of The Joint Brief on Selective Issues filed by the Towns of Cheshire, Durham, Milford, Wallingford and Woodbridge (the “Towns”).  However, Orange is not fully in accord with the position of the Towns as set forth in Section II,  “The Towns’ Position re: Certain Issues Concerning EMF” and therefore did not join as a party to the Towns’ Joint Brief.  Orange does concur with the balance of the Towns’ Joint Brief and in the interest of economy, joins in, adopts and incorporates the balance of the Towns’ Joint Brief on Selective Issues.

II.
EMF ISSUES:

A. Agreement with the Towns’ Joint Brief:

Orange concurs with the Towns’ Joint Brief that the legislature, in 

adopting Public Act 04-246, has made a legislative determination and mandate that requires the Siting Council to treat EMF exposure as a matter of public health concern.  Therefore, in siting overhead lines, it is the Council’s charge to locate them “within an area that provides the buffer zone that protects the public health and safety as determined by the Council.”  In light of this legislation, the Council cannot determine that there are no negative health impacts from elevated levels of EMF as espoused by the Applicants’ experts Doctors Bailey and Cole.  In addition, the evidence itself supports the clear finding of a definite association between EMF exposure and childhood leukemia.


Orange also concurs that the Applicants have failed to meet their burden by failing to provide what is required by the Council’s own best management practices.  Certainly the lack of such data handcuffs the Council in its ability to exercise its judgment as to what constitutes a reasonable buffer to protect public health and safety.  Certainly the Council should have before it calculated EMF levels based upon projected average load as well as those required by the best management practices for EMF established by the Council.  While there is considerable evidence in the record as to the association of long term exposure to certain EMF levels to childhood leukemia, there is little if any evidence as to what constitutes long term exposure.  As pointed out in the Towns’ Joint Brief, the Applicants’ forecast for a 30 GW case, shows that 1,825 hours of system loading would be above 21 GW for a year or twenty (20) percent of the time.  Whether or not exposure twenty percent of the time is significant is unclear, and made even less clear by the failure to have in evidence the EMF field which would be generated by that load.  Clearly this is important, and in fact required evidence which should be before the Council.  


The Applicants have responded that hypothetical load levels will not be achieved as a practical matter, since such significant demand would necessitate additional local generation.  While there may be some merit to this argument, Orange finds it totally inconsistent and irrational to look at the “realistic” scenarios for load levels for purposes of determining EMF and to look at totally unrealistic and unlikely dispatch scenarios, which stress the system beyond anything which would rationally occur, for purposes of determining the extent of technologically feasible undergrounding. 


B.
EMF And Prudent Avoidance:



The issue of what constitutes “prudent avoidance” is at the core of the issue of EMF exposure and the establishment of buffers to protect the public health and safety.  All of the experts who testified concerning EMF, Doctors Cole and Bailey for the applicants, Doctors Rabinowitz, Bell, et al for the Town of Woodbridge, Bnai Jacob and Ezra Academy and, Doctor Ginsberg for the Connecticut Department of Health all agree that prudent avoidance of elevated EMF was appropriate and warranted.  However, there was no agreement as to what constituted prudent avoidance.  Doctors Bell, et al, Doctor Ginsberg and the literature, as cited in the Towns’ Joint Brief on Selective Issues, clearly establish that at a horizontal distance of three hundred (300) feet from the conductor, EMF levels would be equal to background levels unaffected by the fields created by the transmission line.  Doctor Ginsberg testified that he would advise people concerned about EMF that they would clearly be unaffected by transmission line induced EMF.  Therefore, there would be no uncertainty if a buffer of three hundred (300) feet on each side of the transmission line.  However, the Towns’ have not, nor is it likely that any other party will, urged the Council to adopt a definitive three hundred (300) foot buffer.  This is clearly in recognition of its impracticality and the uncertainty and limited risk associated with exposures between background levels of .6mG and the 3mG limitation recommended by the Towns.  Notwithstanding this position the record is devoid of evidence that would establish a certain lack of association between background levels of 3mG.  A recognition that prudent avoidance does not warrant the establishment of three hundred (300) foot buffers in light of the unclear health affects and infeasibility of achieving that goal.


Due to the location of the utilities right of way within the Town of Orange, the Town of Orange would be the most greatly impacted community from the establishment of a three hundred (300) foot buffer based on the maps submitted by the Applicant and as requested by the Council.  The establishment of a three hundred (300) foot horizontal buffer along the proposed route would impact one hundred twenty-one homes in the Town of Orange.  It should be noted that the Applicant’s original proposal for undergrounding between Norwalk and Milford was not related to the concern over EMF exposure but rather with the twenty-nine homes which would have to be taken in order to build an overhead line.  

The Town of Orange views the question of prudent avoidance to be akin  to the calculus of risk in a negligence case.  The measure of care must be equal to the product of the risk times the gravity of the harm.  As the gravity of harm, childhood leukemia, is significant careful measuring of the risk is crucial.  The Town of Orange supports its interpretation of the testimony of the State of Connecticut Department of Health through Doctor Ginsberg that the exposure of children to EMF levels above 6mG creates a clear risk which must be avoided and that there is uncertainty as to the impact, if any, between 3 and 6mG warranting the exercise of caution and avoidance where that can be readily achieved without adverse impact.  This determination must, of necessity, be made on a case by case basis with respect to the nature of each Statutory Facility and its use, and the impact which would result by the establishment of any particular buffer.  The impacts which the Council should consider include those which are to be considered in the certification proceeding itself, including environmental impacts and the aesthetic and economic effect of tower location and height.  By way of example from the evidence submitted by the Applicants to achieve a buffer having an EMF level of 3mG at a load of 27.7GW , fifty homes in the Town of Orange would be located within the buffer, almost double the number of homes that prompted the Applicants to propose undergrounding through Fairfield County.  This number is based upon the assumption of split phase design and an additional thirty (30) feet in tower height as proposed by the Applicants.  


The Town of Orange continues to assert that the Application should be denied due to the Applicants’ failure to provide sufficient evidence of EMF levels based on loads, which the evidence supports will be reached, or exceeded, for a significant portion of time.  Nonetheless, it is the Town of Orange’s position that with such evidence, the balancing required for establishing reasonable buffers, where achieving sustained exposure levels of 3mG or less at the edge of the buffer cannot be achieved without resulting adverse impacts is best achieved during the D&M Phase in coordination with the municipalities and persons affected.  


C.
Split Phasing:



It is apparent that employing split phasing design, if it works in practice, as theorized, would be effective in mitigating EMF levels.  In fact, absent the use of split phasing, there is no reasonable likelihood of achieving a safe buffer along the overhead route.  The Town of Orange urges that in any Certification in which Split Phasing is utilized as a tool that as a condition of Certification and operation of the line that the theoretical results be proven by the Applicants through field testing.

Respectfully submitted,

THE TOWN OF ORANGE







 
BY________________________








Brian M. Stone

Sousa, Stone & D’Agosto

375 Bridgeport Avenue









Tel:  (203) 929-8283









Fax: (203) 929-8347








Its Attorney


CERTIFICATION



This is to certify that on this 17th day of March, 2005, a copy of the foregoing was either mailed, postage prepaid, or e-mailed to each admitted party or intervenor on the service list as of the date hereof.







_______________________________







Brian M. Stone







Commissioner of the Superior Court

A:\Hearing Brief.doc
