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Opinion for Connecticut General Statutes (CGS) § 4-181a (b) Proceeding

The Connecticut Siting Council (Council) reopened this docket pursuant to Connecticut General Statues (Conn. Gen. Stat.) § 4-181a (b), which permits an agency to consider whether changed conditions exist, and then consider whether such changes, if any, justify reversing or modifying the Council’s original decision granting a Certificate of Environmental Compatibility and Public Need (Certificate) to PDC-El Paso Milford LLC (a.k.a. Milford Power, LLC) dated January 8, 1999.  Conn. Gen. Stat. § 4-181a(b) provides:  

On a showing of changed conditions, the agency may reverse or modify the final decision, at any time, at the request of any person or on the agency’s own motion.  (emphasis added) The procedure set forth in this chapter for contested cases shall be applicable to any proceeding in which such reversal or modification of any final decision is to be considered.  The party or parties, who were the subject of the original final decision, or their successors, if known, and intervenors in the original contested case, shall be notified of the proceeding and shall be given the opportunity to participate in the proceeding.  Any decision to reverse or modify a final decision shall make provision for the rights or privileges of any person who has been shown to have relied on such final decision.     

This reopening was prompted by the Certificate Holder’s (Milford Power) submission of a petition to modify the Council’s Decision and Order condition 1b, which required that “Within one year of commencement of operation, the facility shall cease use of potable water as a cooling source, or obtain advance approval from the Council for an extension of time if found necessary by the Council to avoid any unnecessary delay or curtailment of facility operations and to meet permitting requirements of other regulatory authorities.” Milford Power claims changed conditions affects the dependency for the continued use of potable water as a cooling source during emergency and operational conditions. The applicable provision of the Uniform Administrative Procedures Act (UAPA) permits an agency to consider whether changed conditions exist, and then consider whether such changes, if any, justify reversing or modifying the Council’s original decision. 

Milford Power has substantially complied with condition 1b of the Decision and Order. The Council considered and approved continued use of potable water as a cooling source on April 19, 2005, November 3, 2005, October 31, 2006 and November 29, 2007 for the purposes to complete construction of the facility and the water diversion infrastructure. On September 26, 2006, the Council considered and approved the continued use of potable water as a cooling source during emergency and operational conditions up to and including December 31, 2008. The Council further extended the continued use of potable water as a cooling source during emergency and operational conditions to June 30, 2009 to allow the Council to consider whether such changes, if any, justify reversing or modifying the Council’s original decision.
In February 2008, Milford Power commenced use of river water as its primary source for cooling purposes. However provisions for contingency events would necessitate continued reliance on potable water for cooling purposes to maintain facility operations.  During its first year operating on river water Milford Power experienced contingency events which required a back-up source during emergency and operational conditions as follows:

· Loss of power to its off-site river water pump for two days

· Unplanned repair of equipment failure

· Planned maintenance to river water pumps and chemical treatment equipment, and

· Supplemental use to maintain compliance with an air permit requirement for the release of particulate emissions from its cooling towers.


Unfortunately at the time of certification, the record did not speak to sources of cooling water for contingency events. The Council discovered potential remedies that Milford Power has yet to exercise or consider to minimize use of potable water.  This would include temporary back-up power to operate river intake pumps for incidents of loss power; that critical components and parts difficult to obtain may warrant such items to be on site for unplanned repair of equipment failure,  and planned maintenance for river water pumps and chemical treatment equipment could be coordinated during planned plant outages. 
Milford Power recognizes that the continued use of potable water as a cooling source, even under limited circumstances, raises complex and difficult environmental, energy, and economic issues. One such challenge is the ability to balance the water quality in relationship to particulate limits in its cooling water tower air emissions permit.  The Department of Environmental Protection (DEP) stated “that potable water should be regarded as the water of last resort in terms of its use for cooling water purposes.” The DEP also “accepts the fact that there are legitimate contingencies during which public water supply will be needed to allow for continued operation of the plant.” It is the agency’s position that Milford Power needs to exhaust other avenues to reduce and minimize use of potable water. Consequently, Milford Power has committed to pursue permit modifications with the DEP and other alternatives to reduce use of potable water.

The Council understands that changes of various conditions and in different forms, over a period of several years, are to be expected.  However, such expectations of changed conditions are a subjective assessment.  However, these changes were not fully addressed to minimize or permanently cease use of potable water as a cooling source. The Council determines that the stated changed conditions, alone or cumulatively, are sufficient to modify the Council’s 1999 final decision granting the Certificate.  






