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Findings of Fact for Connecticut General Statutes (CGS) § 4-181a (b) Proceeding
Introduction

1. On January 8, 1999, the Council granted a Certificate of Environmental Compatibility and Public Need to PDC-El Paso, LLC (referred herein after as Milford Power) for the construction, maintenance, and operation of a 544 megawatt electric generating facility located off of Oronoque Road, Milford, Connecticut. (Administrative Notice No. 1, Docket No. 187 Findings of Fact, Opinion, and Decision and Order) 

2. In granting the Certificate, the Council’s Decision and Order Condition 1(b) required Milford Power “Within one year of commencement of operation, the facility shall cease use of potable water as a cooling source, or obtain advance approval from the Council for an extension of time if found necessary by the Council to avoid any unnecessary delay or curtailment of facility operations and to meet permitting requirements of other regulatory authorities.” (Administrative Notice No. 1, Docket No. 187 Findings of Fact, Opinion, and Decision and Order)
3. The Council considered and approved continued use of potable water as a cooling source on April 19, 2005, November 3, 2005, October 31, 2006 and November 29, 2007 for the purposes to complete construction of the facility and the water diversion infrastructure. (Record)

4. On September 26, 2006, the Council considered and approved the continued use of potable water as a cooling source during emergency and operational conditions up to and including December 31, 2008. Furthermore, the Council extended the continued use of potable water as a cooling source during emergency and operational conditions to June 30, 2009. (Record) 
5. On December 1, 2008, Milford Power submitted a petition to modify the Council’s Decision and Order condition 1b, pursuant to Connecticut General Statues (CGS) § 4-181a (b), on purported changed conditions to allow continued use of potable water as a cooling source during emergency and operational conditions. The applicable provision of the Uniform Administrative Procedures Act (UAPA) permits an agency to consider whether changed conditions exist, and then consider whether such changes, if any, justify reversing or modifying the Council’s original decision. (Milford Power Exhibit 1.)

6. The record in certificating the Milford Power facility failed to define contingency planning for cooling water. (Record)
7. Pursuant to C.G.S. § 16-50m, the Council, after giving due notice thereof, held a public hearing on January 22, 2009, beginning at 1:00 p.m., at Ten Franklin Square, New Britain, Connecticut. (Council Hearing Notice dated December 19, 2008; Transcript, January 22, 2009, 1:00 p.m. (Tr.)
8. PDC-El Paso LLC, now known as Milford Power LLC, is a party in this docket. Connecticut Light and Power Company, Southern Connecticut Gas Company and Iroquois Gas Transmission System, LP are intervenors to this docket. (Administrative Notice No. 1, Docket No. 187 Findings of Fact No. 2, Tr. p. 5)

9. Milford Power was the only participant in the reopened hearing.  (Tr.  pp. 5 and 58)
State Agency Comment
10. Pursuant to CGS § 16-50l, the Council solicited comments on the reopening of this docket from the following state departments and agencies: Department of Environmental Protection (DEP), Department of Public Health (DPH), Council on Environmental Quality (CEQ), Department of Public Utility Control (DPUC), Office of Policy and Management (OPM), Department of Economic and Community Development (DECD), and the Department of Transportation (DOT). Council letters requesting comments were sent on December 19, 2008 and January 23, 2009. (CSC Hearing Package dated December 19, 2008; SACADTL dated January 23, 2009)

11. In a letter dated January 21, 2009, the DEP stated “that potable water should be regarded as the water of last resort in terms of its use for cooling water purposes.” The DEP also “accepts the fact that there are legitimate contingencies during which public water supply will be needed to allow for continued operation of the plant. However, Milford Power’s proposed conditions and limitations are vague in definition and too generous in magnitude, allowing an aggregate potable water usage in excess of 101 days per year.” (DEP letter dated January 21, 2009)
12. Initially in the Council’s 1999 decision, the DEP accepted the short-term and limited use of potable water as a cooling source for this project to the year 2006, if the transition of the cooling water source from potable water to the Housatonic River is pursued as soon as possible.  (Administrative Notice No. 1, Docket No. 187 Findings of Fact No. 39) 
13. The DEP advises that any approval by the Council should specify, as specifically as possible, methods and manners to mitigate dissolved solids and list maintenance procedures that trigger the need to shut down river water intake and switch to potable water.  Thus the DEP “recommends that the Council continue to require Milford Power to submit an annual water use report” and “set a maximum annual cap of 5 percent of total cooling water usage from potable sources and that written authorization from the Council be required to exceed this cap.” (DEP letter dated January 21, 2009)
14. No responses to the Council’s solicitation for comments were received from the Department of Transportation, Department of Public Health, Council on Environmental Quality, Department of Public Utility Control, Office of Policy and Management, and the Department of Economic and Community Development. (Record)
Water Diversion Permit and Operation

15. Milford Power began commercial operation of its facility in May 2004. (Milford Power Exhibit 1, Attachment A)

16. Milford Power is dispatched dependent on economics, market conditions, and load requirements by ISO New England. The capacity factor for Milford Power ranges between 60 and 70 percent. (Tr. pp. 43)
17. Milford Power received its original air emission permits in 1999 and these were revised in 2007. An administrative correction on the air permit for the cooling tower was made in December 2008.  Milford Power received its Title V air permit in December 2008. (Tr. p. 60)
18. Milford Power was granted a Department of Environmental Protection (DEP) Water Diversion Permit on July 13, 2001. Other associated permits, the National Pollution Discharge Elimination System (NPDES) Permit and the Pre-treatment Permit, were issued by the DEP on January 22, 2008. (Milford Power Exhibit 2, Question 1)

19. Determination of the best available control technology for the cooling tower system is inclusive in the air emission permit process. (Tr. p. 60)
20. During design, permitting and construction of the Housatonic River water diversion project Milford Power became aware that certain emergency and operational conditions would necessitate the use of potable water to supplement or temporarily replace river water as a cooling source to allow uninterrupted operation of the facility. (Milford Power Exhibit 1, p. 4)
21. The river water intake structures are located approximately one-half mile west of the facility and consist of two pumps each capable of supplying 50 percent load at peak demand for the facility.  (Tr. p. 21 and 56) 

22. The Housatonic River has tidal influences in proximity to Milford Power’s intake structures. (Tr. pp. 15-16 and 52-53)

23.  Milford Power commenced use of Housatonic River water as a cooling source on February 7, 2008. (Milford Power Exhibit 2, Q. 3)
24. The operating average monthly consumption of potable and river water as a cooling source when the facility’s capacity factor is about 60 to 70 percent are listed as follows:
	Year
	Potable water in gallons
	Percentage of use
	Housatonic River water in gallons
	Percentage of use

	2007
	42,932,696
	100
	0
	0

	 2008*
	5,442,575
	15
	31,041,088
	85


* Use of river water began February 7, 2008.

(Milford Power Exhibit 2, Qs. 2 and 3)
25. For the period March and April 2008 Milford Power did not require potable water for cooling purposes. (Milford Power Exhibit 2, Q. 3)

26. The quality of the water dictates the number of times water can cycle through the cooling tower.  The potable water supply has been cycled as much as 18 times compared to river water being cycled about three times. (Tr. p. 18)
27. Milford Power is able to store 400,000 gallons of treated water, which allows for about five or six hours of operational flexibility. (Tr. p. 23)
28. For the year 2008 (February –December), the approximate 5.4 million gallons per month of potable water for cooling purposes was used as a back-up source during emergency and operational conditions as follows:

· Loss of power to its off-site river water pump for two days

· Unplanned repair of equipment failure

· Planned maintenance to river water pumps and chemical treatment equipment, and

· Supplemental use to maintain compliance with an air permit requirement for the release of particulate emissions from its cooling towers.


(Milford Power Exhibit 1, pp. 4-5)

29. The facility cooling system is shared between two units and can not be segregated. (Milford Power)

30. The river intake structure does not have an auxiliary generator but for extended power outages a temporary generator could be dispatched.  (Tr. 57)

31. Milford Power did not contemplate a redundant, third intake pump but retains some extra parts for repairs. There is no room in the existing structure for a third pump. (Tr. pp. 20 and 55)

32. Water vapor from the cooling tower would contain the same minerals and salts in the source of the water.  (Administrative Notice No. 1, Docket No. 187 Findings of Fact No. 29)

33. Total dissolved solids (TDS) make up the particulate matter in the cooling tower air emissions.

34. TDS becomes more concentrated as quantity and flow of river water decreases. (Tr. 1, pp. 14-15)

35. Milford Power has not performed a study on the use of well water.  (Tr. pp. 39-40)
36. Milford Power is constrained in operating during peak demand periods particularly during summer months when demand is typically at its highest when river water would have a high content of TDS. (Tr. pp. 14-15) 

37. Technologies that would reduce air emission particulate matter are ion exchange or reverse osmosis, processes that require greater volume of water and have significant costs. (Tr.  p. 40) 
38. Particulate emissions from the cooling tower are based on an equation directly proportional to the amount of dissolved solids in the water.  TDS may increase during the summertime when low flow periods are expected and could result in the potential of exceeding the air emission permit thresholds for the cooling tower. (Tr. pp. 14-15) 
39. Milford Power did not request the DEP to modify its current permit on the matter of particulate matter in its cooling tower air emissions. Milford Power anticipated to discuss the cooling tower emissions in the Title V permit process but determined this was not the preferred mechanism for resolving the cooling tower air emission issue. If DEP were to increase allowable limits for particular matter it may still require use of potable water as a supplement particularly during summer months. (Tr. pp. 39-40)

40. Milford Power would pursue modifying the cooling tower permit with the DEP on the matter of total dissolved solids as particulate matter in its air emissions. (Tr. pp. 47-49)

41. Milford Power could not operate using five percent potable water supplementing the river water without curtail of operations.  Based on 11 months of data operating on river water Milford Power consumed about 85 percent river water and 15 percent potable water. (Tr. pp. 26-27)

42. The eleven months of data involved favorable river flow conditions due to relatively high summer precipitation levels, and an outage in June 2008. Higher potable water usage levels would likely be required in years with less favorable river conditions or without major summer outages.  (Tr. pp. 24-27)

43. Milford Power proposes the following conditions and limitations on usage of potable water for cooling purposes:

	Condition
	Maximum Period of Use
	Maximum Daily Volume 
	Maximum Annual  Volume 

	Mechanical Failure
	12 weeks
	4.3 million gallons
	256 million gallons

	Drought Conditions or Low Flow Conditions
	3 weeks
	3.2 million gallons
	67 million gallons

	Routine Maintenance or Operational Issues
	Daily
	3.0 million gallons
	63 million gallons


(Milford Power Exhibit 1, p. 6)
South Central Connecticut Regional Water Authority
44. The South Central Connecticut Regional Water Authority (Authority) supplies potable water to Milford Power. The Authority has provided all of Milford Power’s water needs, including cooling water, since 2004 without curtailment. (Tr. 1, p. 16)
45. The Authority, through an agreement with Milford Power, could curtail water usage to about one million gallons per day if the operation of the facility adversely impacts the Authority’s system. (Tr. p. 16)
46. The Authority is currently capable of supplying the amount of potable water requested for emergency and contingent operational needs through the 50 year planning horizon.  (Milford Power Exhibit 2, Qs. 2 and 3)






