STATE OF CONNECTICUT

CONNECTICUT SITING COUNCIL
Ten Franklin Square, New Britain, CT 06051
Phone: (860) 827-2935 Fax: (860) 827-2950

E-Mail: siting.council@ct.gov
Web Site: portal.ct.gov/csc

VIA ELECTRONIC MAIL

April 30, 2025

TO:

FROM:

RE:

Service List, dated December 24, 2024

Melanie Bachman, Executive Director\‘m)(b

DOCKET NO. 516 — The United [lluminating Company (UI) application for a Certificate of
Environmental Compatibility and Public Need for the Fairfield to Congress Railroad
Transmission Line 115-kV Rebuild Project that consists of the relocation and rebuild of its
existing 115-kilovolt (kV) electric transmission lines from the railroad catenary structures to new
steel monopole structures and related modifications along approximately 7.3 miles of the
Connecticut Department of Transportation’s Metro-North Railroad corridor between Structure
B648S located east of Sasco Creek in Fairfield and UI’s Congress Street Substation in Bridgeport,
and the rebuild of two existing 115-kV transmission lines along 0.23 mile of existing Ul right-
of-way to facilitate interconnection of the rebuilt 115-kV electric transmission lines at UI’s
existing Ash Creek, Resco, Pequonnock and Congress Street Substations traversing the
municipalities of Bridgeport and Fairfield, Connecticut. Court-ordered Remand Regarding
Connecticut Siting Council’s February 15, 2024 Final Decision pursuant to Connecticut
General Statutes §4-183(j).

On April 23, 2025, the Connecticut Superior Court (Court) issued an order remanding the administrative
appeal filed by the Town of Fairfield, ef al in the above-referenced matter to the Connecticut Siting Council
(Council) on the basis that the inclusion of modifications to UI’s existing No. 1130 electric transmission
line facility north of the Metro-North railroad corridor in the Council’s February 15, 2024 Final Decision
was in excess of the Council’s statutory authority and upon unlawful procedure.

The Council will place this matter on a future regular meeting agenda for Council review of a new proposed
final decision consistent with the Court-ordered remand.

Thank you.

MAB/MP/laf

c: Council Members
Robert L. Marconi, Assistant Attorney General (Robert.marconi@ct.gov)

Enc. Memorandum of Decision, Town of Fairfield, et al v. Conn. Siting Council, Budzik, J.
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DOCKET NO: HHB-CV-24-6085413-S

| SUPERIOR COURT - -

CITY OF BRIDGEPORT , -
| | : JUDICIAL DISTRICT OF
N | . . NEWBRITAIN o
S L R
| o | . TAX AND ADMINISTRATIVE
APPEALS SESSION

CONNECTICUT SITING COUNCIL o APRIL 23, 2025

'MEMORANDUM OF DECISION o C
| The plaiﬁtiffs, the Towﬁ _of Fairfield (fairﬁeld), BJ’s Wholesale Club, Inc. (BJ ’s), the .
Sasco Creek Neighbor’s Environmental Trust; Inc. (SCNET), the Southport Congregational o
Church (Southport Congrégational), and the City of Bridgeport (Bﬁdgepon) (all together, the
plaintiffs)' appeal the February 15, 2024 dééision (the decision)? of the co-defendant, the
Connecticut Sltmg Council (the councﬂ) approving a March 17, 2023 apphcatlon (the

application) for a certificate of env1ronmental compatibility and public need (the certlﬁcate) from

the co-defendant, the Umted Illuminating Company (U D, to rebulld alls kllovolt (kV) electric

, transmisSioﬁ line along a 7.3 mile stretch of Metro-Norfh Railroad (MNR) trécks and fraversing

vos

/

1 Because each of the plaintiffs challenge the same decision, each of the above captioned cases
have been consolidated for decision herein. The court finds that each of the plaintiffs is
aggrieved. Bridgeport, BJ’s, and Fairfield were parties to the underlying proceeding, and,
therefore, are statutorily aggrieved.” See General Statutes § 16-50q; Return of Record (ROR),
7135. Southport Congregational is classically aggrieved because the decision contemplates an
easement across church property. See Docket Entry 147.00, at 7 (in CV- 24-6085337-S);
Transcript of Proceedings, January 13, 2025, at 5-10. SCNET is statutorily aggrieved pursuant
to General Statutes § 22a-19 (a) (1). See also Docket Entry 100.31, at 1[ 21 (in CV-24-6085334-

2 See ROR, 7129-7274.



the municipalities of Fairfield and Bridgeport. As more fully set fort_h below, the_'court sustains
the plaintiffs; apheal. ’
UP’s applicatio.n to the conncil for a certifiCate sought to ‘rebuild the so-called “1.430 _ |
\ Line” south of the MNR tracks.. Itis undisputed.that the 1430 Line is a “facility” within the
meaning of General Statutes § 16-50i (a) (1) of the i’ublic Utility EnVironrhental Standards Act
(PUESA). The council’s decision approved a certiﬁcate to rebuild a different “facility” under §
16- 50i (@) (1), the so-called “1 130 Line,” which is north of the MNR tracks. It is undisputed that
Ul never applied for a certlﬁcate to rebuild the 1130 Line and 1ndeed expressly rejected the idea
of rebullding the 1130 Line in its apphcation See ROR 214, 7239. The court holds that in
wholly changing the “fac111ty” belng con31dered for reconstruction as part of the application, the
counc11 exceeded its statutory authority and v1olated princ1p1es of fundamental fairness. The
council has statutory authority to make changes to the construction and operation of the facﬂlty
- under consideration ina certiﬁeation proéeedmg, see General Statntesi§ 16-50p (a) (1), but the
court can find no statutory authority for the propo.sition that the council may completely change
the facility that is the sdbj ect of the certification proceeding. Moreover, thecourt COnchides that
changing the facility under consideration in a certiﬁcation proceeding violates principles of
fundamental fairness. The purpose of notice in an administrative proceedin‘g. is to “fairly and
sufﬁmently apprise[] the public of the action proposed making possible intelligent preparation
for participation in the hearing.” (Intemal quotatlon marks omltted ) One Elmcroft Stamford
\LLC v. Zoning Bd. of Appeals of Czty of Stamford 213 Conn. App. 200, 217 277 A.3d 789
(2022) The plaintiffs, or any mterested party, cannot properly prepare\to respond to UI’ :

application if the council switches the very subject of the application from one fac111ty to another..



The conrt holds thatthe eonncil’s febrdary 15, 2024, decision was made in excess of the
‘council’s statutory authdrity; upon unlawful procedure, and that the plaintiffs have been
prejudiced thereby. Pnrsuant to General Statutes § 4-183 (j), the court remands this matter back
to the council for proceedings consistent with this memorandum of decision. R

The administrative record before the court. demonstrates the following facts as relevant to
this memorandum of 'decision which, except where noted, are not in disptite. |

On March 17, 2023, UI filed an apn_lication with the c'ouncil under PUSEA, see General
Statutes § 16-50g et seq fora certlﬁcate of environmental compat1b111ty and public need. ROR,
1-2987.. The apphcatron sought approval to remove and replace approx1mately 7.3 miles of 115-
~ kV overhead transmission lines including a line approximately 4 miles long between Ash Creek
~ Substation in Brrdgeport and the Falrﬁeld-Westport border and’ generally referred to as the “1430' _
| Line.” ROR, 11-12. The 1430 Line is currently situated on top of railroad catenary structures
within the Connecticut Department of Transportatlon s MNR corrrdor and UI’s ex1st1ng nght-of- -
way along the MNR. 'Id. As part of its‘application to rebuild the 1430 Line, UI stated that,it had
fconsideredlrebuilding a separate transmission line that is north of the MNR and that is generally
referre’d td as the “1 130 Line.” ROR; 214, 7249. Nevertheless, UI stated ih its applrcation that
modifying the 1 130 hne was not viable,” and, therefore UI did not apply for a certificate to
modify or rebulld the 1130 Line. ROR 214; see also ROR, 7249 50 (.. ‘ . Ul'eliminated these

alternatives from consideration due to cost, line outages associated with the construction process
. . p—g

and potential connection issues to the Eversource transmission system . . . .”")



An electric transmission line is a “facility” under General Statutes § 16-50i (a) 1.3
General Statutes § 16-50/ sets out detailed requirements for the contents of any application for a

- certificate of environmental compatibility and public need.* See also Conn. Agencies Regs. §

3PUSEA was significantly amended by P.A. 24-14, which became effective on October 1, 2024.
Because the application and decision were completed prior to the effective date of P.A. 24-14, all
references to applicable provisions for PUSEA in this memorandum of decision refer to
PUSEA’s provisions prior to the effective date of P.A. 24-14.

4 Section 16-50p (a) (1) states, in relevant part, “(a) To initiate a certification proceeding, an
applicant for a certificate shall file with the council an application, in such form as the council -
_ may prescribe. An application shall contain . .. the following information:

(1) In the case of facilities described in subdivisions (1) . . . of subsection (a) of section 16-50i:
(A) A description, including estimated costs, of the proposed transmission line, substation or
switchyard, covering, where applicable underground cable sizes and spe01ﬁcat10ns overhead
tower design and appearance and heights, if any, conductor sizes, and initial and ultimate
voltages and capacities; (B) a statement and full explanation of why the proposed transmission

~ line, substation or switchyard is necessary and how the facility conforms to a long-range plan for
* expansion of the electric power grid serving the state and interconnected utility systems, that will
serve the public need for adequate, reliable and economic service; (C) a map of suitable scale of
the proposed routing or site, showing details of the rights-of-way or site in the vicinity of settled
areas, parks, recreational areas and scenic areas, residential areas, private or public schools, child -
care centers, as described in section 19a-77, group child care homes, as described in section 19a-
77, family child care homes, as described in section 19a-77, licensed youth camps, and public
playgrounds and showing existing transmission lines within one mile of the proposed route or
site; (D) a justification for adoption of the route or site selected, including comparison with
alternative routes or sites which are environmentally, technically and economically practical;

(E) a description of the effect of the proposed transmission line, substation or switchyard on the
environment, ecology, and scenic, historic and recreational values; (F) a justification for
overhead portions, if any, including life-cycle cost studies comparing overhead alternatives with
underground alternatives, and effects described in subparagraph (E) of this subdivision of
undergrounding; (G) a schedule of dates showing the proposed program of right-of-way or
property acquisition, construction, completion and operation; (H) an identification of each
federal, state, regional, district and municipal agency with which proposed route or site reviews
have been undertaken, including a copy of each written agency position on such route or site;
and (I) an assessment of the impact of any electromagnetic fields to be produced by the proposed
transmission line.” The court observes that many, if not all, of these statutory application
requirements appear to be absent from UI’s application with respect to any modlﬁcatlons to the
1130 Line:



16-50/-1 through 5. General Statutes §-16-50m requires a public hearing on any application
under General Statutes § 16-50/. General Statuteé § 16-50p sets out the requirements applicable
to the council’s decision in a cértiﬁcation proceeding.5

VT‘he council held public hearings on the appliéation on July 25, August 29, October 17,
. November 16, November 28 and Decéfnber 12, 2023. 'ROR, 7138-7144. U, BJ’s, Bridgeport,
a'lnd_ Fairfield participatéd in 'the public hearings. All parties to' the public hearing process were
given the opportunity to issue interrbgatories, present testimény aﬂd éxhibits, and cross-examine |
the other parties’ witnesses and evidence. On December 12, 2023, the council closed the
evidentiary record and established January 11, 2024, as the deadline for pﬁblic comments and fhe
submission of briefs. ROR, 7145. During the public hearings on the application, the council
» considered se\'/eral alternatives that were Sugggsted by the council itself as alternatives to UI’s
application. ROR, 7171, 7250. One of the al.ternatives suggested by the council became known
. as the Hannon-Morissette Alternative.® Id. The Hannon-Morissette Alternative proposed |
rebuilding the 1-13'0 Line north of the MNR. ROR, 7171. The Hannon-Morissette Alternative
was not part of UI’s application. Id. On February 1, 2025, the council met and held a
nonbinding “straw poll” indicating that the council supported the Harinon—Morissette Alternative

to UD’s application to rebuild the 1430 Line. See Meeting Minutes, Connecticut Siting Council, -

5 Section 16-50p (a) (1) states, in relevant part, “In a certification proceeding, the council shall
render a decision upon the record either granting or denying the application as filed, or granting
it upon such terms, conditions, limitations or modifications of the construction or operation of
the facility as the council may deem appropriate.” (Emphasis added.)

¢ Hannon-Morissette Alternative was named in part for council chairman John Morissette.

6



_Feb. 1, 2024 at2 (copy available at: https://portal.ct. gov/-/medla/csc/m1nutes/2024/2024 0104-
minutes-final_a. pdf7rev—468eb5405093419a8418a3ab2805b20d&hash—0E633E3 83E01CE1 509
E9D5 CO4A4EA046). On February 15, 2024, the council voted 4-2 (with two abstentlons) in

7

fayer of the Hannon-Morissette Alternative. ROR, 7259-\61.

LEGAL ANALYSIS
{ ) ]

. In a cértificate of environmental compatibility and public need proceeding, General

Statutes § 16-50p (a) (1) provides the council with the authority 'to “grant[] or deny([] the

~
J

application és ~ﬁied,” or to grant the applicetioh “upon such terms, conditione, limitations or
modifications of the constgﬁction or opetation of the facility” that is the subject of the . |
application. (Emphasis-added). “Fa’cility” is gdeﬁned-term under PUESA. See General Statutesi ,
§ 16-50i V(a-).7A Thﬁs, § 16-50p (a) (1) 'provides the couneit,with statutory authority to simply
ztppro{/'e or 'denyvan application as preéent'ed, or to grant an application withy)changes to the
eoestrliction and operation of the ‘I‘facility.” In other wqfds, by its, plain terms, § 16-50p (a) (1)
provides the council with the statutory authority to make alterations to the construction and
operation of the “faeility” for which a certiﬁcete is sought Nevertheless the court can ﬁnd no -
: statutory authonty providing the councﬂ with the addltlonal power to completely change the

“facility under con51derat10n for modification in a certlﬁcate of environmental compatlblhty and

)

public need proceeding. :

s

7 General Statutes § 16-50i, in relevant part, states “(a) “Facility” means: (1) An electric
transmission line of a design capacity of sixty-nine kilovolts or more, 1nclud1ng associated
equlpment but not including a transmlssmn linetap....”

8 The court is not convinced by the council’s argument that whatever details-rﬁay be missing
from the Hannon-Morissette Alternative can be provided in the Development and Management
(D&M)‘plan. ‘See Town of Middlebury v. Connecticut Siting Council, No. CV010508047S, 2002

-



Indeed, there is likely good reasoﬁ for the foregoing limitation on the council’s authority.
“The right to fundamental fairness in administrative proceédings encompasses a variety of
procedurallprotections. ...” (Internal quotation marks omitted.) FairwindCT, Inc. v.
Connecticut Siting Council, 313 Conn. 669, 711, 99 A.3d 1038 (2014): “The procedural right
involved in admin_istrativé proceedings properly is described as the right to fundamental fairness,
as' distinguished from the _dué pro,_cessArights that arise in jﬁdicial proceedings. . . . While
proceedings before administrative aglencies are informal and are conducted without regard to the
| strict r@les of evidencé ... they éanﬁot be so conducted és to violate the fundamental rules of
.n'atural justice. . . Fundamentals of natural justice require that there must be due notice of the
hearing. . . . Whether the right to fundamental fallirne'ss has been violated in an administrative
pfoceeding is a question of law over which our review is plenary.” (Cita;tions omitted; internal
- quotation marks omitted.) One Elméroft'Si‘amford, LLC, supra,\213 Conn. App. 216. “[T]he
' purposé of a prehearing notice is to lpermit members of the general public to prepare intelligently
for a public hearing at which they may be heard about the merits of a pending appl.ication. LA
notice is proper . . . if it féirly and sufficiently apprises the public.of the action proposed, r'nakingl
possible intelligent preparation for participation in the hearing.” (Citation omitted; internal
quotation marks omitted.) id., 21.6-17; see also Jarvis Acrés, Inc. v. Zoning Comm’n of Town of
E. Hdrtford, 163 Conn. 41, 47, 301 A.2d 244 (1972) (The “fundamental reason for the

requirement of notice is to advise all affected parties of the opportunity to be heard and to be

WL 442383, at *5 (Conn. Super. Ct. Feb. 27, 2002) (“The D&M plan cannot provide a substitute
for matters not addressed during the application process.”) See also ROR, 7259-7260
(enumerating a long list of basic issues to be addressed in the D&M plan in light of the council’s
adoption of the Hannon-Morissette Alternative.)



apprised of the relief sought. . . . Adequate no‘éice will enable parties haviné an interest to'knpw
what is projected and, thus, to have an opportunity to prdtest. ce Speciﬁcally, . the purppse
behind th¢ notice . . . is fairly and sufficiently to apprise those v?ho may be affected by the
propoéed a::tion pf the nature and character of _the proposed action so as to enable them to

_ prepare intelligenﬂy for the hearing..”) (C-itaﬁons omitted; internal quotation marks omitted.);
Grimes v. Conservation Comm’n bf Town of Lz'ichﬁe?d, 243 Conn. 266, 274, 703 A.2d 101
(1997) (“Tpe purpose of admimsﬁative notice requirements is to allow parties to' ‘prepare
intelligently for tﬁe hearing.’”). .

Here, it is undisputed that the council changed the facility under consideratipn in the
application from the 1430 Line to the 1130 Line. As set forth above, General Statutes § 16-50p
@ 1) prov"ides the council with the authority to make changes to the ponstruction and operation
of the 1430 Line from that which was proposed in Ul’s application. But the court can find no
.statutory éuthority providing the council with the power to wholly change the facility that is
_ under consideration in the application. Administrative agencies are empowered to act only(
within the autHority provided in their authorizing statutes. See Klug v. Inland Wetlands Comm’n
of City of T orrington, 30 Conn. App; 85,93, 619 A.2d 8 (1993) (“An administrative agency pan
act only within the bounds of authority granted to it by its _epabling statuté and within
constitutional limitations.”) (Internal quotation marks omiﬁed.); Del Toro v. City of Stdmford,
270 Conn. 532, 541, 853 A.2d 95 (2004) (“Administrative agencies are tribunals of limited
jurisdiction and their jurisdiption is dependent entirely upon the validity of the statutes vesting

. o - - .
them with power and they cannot confer jurisdiction upon themselves.”) (Internal quotation

v



marks omitted.). Therefore, the council :does not have the powef to chaﬁge the facility that is
under consideration for .m.odiﬁc.ation in a certification proceeding.

Moreover, changing tﬁe facility under consideration for modification in the application
deprived the plaintiffs of proper noticé and therefore violated princ;iples of fundamental fairness.
While the plaintiffs (and the public) may have had adequate notice that they should prepare for a
_ hearing considering the meritsvof rebuiiding the 1430 Li_ne, neither the plaintiffs nor the public
had any notice that they should prepare their arguments‘ and evidence with respect to
modifications to the 1.130 Line. This is particularly fhe case given that the application
specifically disclaimed modifications to the 1130 Line. Fundaméntal fairness reqﬁires a proper
notice that “fairly and sufficiently apprises the public of the action proposed, making possible
intelligent preparation for participation in the hearing.” (Internal quotation ﬁmks omitted.) Oné :
Elmcroft Stamford, LLC, supra, 213 Conn. App. 217; cf. Gold V. Si;ing C‘ouncil, No.
HHBCV216063707, 2021 WL 5919788, at.*9 (Conn. Super. Ct. Nov. 30, 2021) (“Thé very
essencejof the purpose and function of the Council is to publicly consider the environmental
_ ,cdmpatibility and public need for facility installations on a i)aﬂicular site within thé state. Itis
nét possible to divorce the environmental compatibility and public need considerations to be
made by' the Council from the. particular‘location under consideration.”). Neither the plaintiffs
nor the pﬁblic can preparé iﬁtelligently for the hearing where the council changes the véry
subject matter of the heéring from one facility to another facility.

Al

CONCLUSION |

For all the foregoing reasons, the court holds that the council’s February 15, 2024, -

decision was made in excess of the council’s statutory authority, upon unlawful procedure, and

10



.that the plaintiffs have been prejudiced thereby. Pursuant to General Statutes § 4-183 (j), the

court remands this matter back to the council for proceedings consistent with this memorandum

J
S

" of decision.

B

Budzik, J.
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