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October 8, 2024

Melanie A. Bachman, Esq.
Executive Director
Connecticut Siting Council
10 Franklin Square

New Britain, CT 06051

Re:  Petition No. 923 - FuelCell Energy, Inc. Petition for a Declaratory Ruling that
no Certificate of Environmental Compatibility and Public Need is Required
for the Installation and Operation of a Fuel Cell Test Facility Located at
539 Technology Park Drive, Torrington, Connecticut

Dear Ms. Bachman:

Enclosed for filing with the Connecticut Siting Council (“Council”) is FuelCell
Energy, Inc.’s motion for a protective order for the updated Site Infrastructure Location
Plan (Attachment 1 and portions of Attachment 2 to the notification letter), filed
contemporaneously herewith.

Should you have any questions regarding this motion, please do not hesitate to
contact me.

Very truly yours,

T2 R

Bruce L. McDermott )
Enclosures

cc: Service List

Murtha Cullina LLP
265 Church Street
New Haven, CT 06510
T203.772.7700

F 203.772.7723
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STATE OF CONNECTICUT

CONNECTICUT SITING COUNCIL

FuelCell Energy, Inc. Petition for a Declaratory Ruling : Petition No. 923
that no Certificate of Environmental Compatibility and

Public Need is Required for the Installation and

Operation of a Fuel Cell Test Facility Located at 539 :

Technology Park Drive, Torrington, Connecticut. : October 8, 2024

MOTION OF FUELCELL ENERGY, INC.
FOR PROTECTIVE ORDER

FuelCell Energy, Inc. (the “Company” or “FCE”) respectfully moves the
Connecticut Siting Council (the “Council”) for a Protective Order in the above-captioned
docket to ensure that certain commercially sensitive, proprietary and confidential
information that the Company is submitting in connection with a notice of recent changes
FCE undertook to its Torrington fuel cell testing facility, is not subject to public disclosure
pursuanf to Conn. Gen. Stat. §1 -210(b)(5) and Conn. Agencies Regs. §16-50j-22a(d)(1).
For the reasons set forth below, the Company seeks a protective order to Attachment 1
and certain figures in Attachment 2 of the notification which disclose an updated Site
Infrastructure Location Plan of the fuel cell testing facility (the “Confidential Information”).
The Confidential Information consists of drawings that illustrate FCE’s methods and/or
processes for testing and developing some of its fuel cell products.

In accordance with Conn. Gen. Stat. § 1-210(b)(5) and Conn. Agencies Regs.
§16-50j-22a(d)(1), the Council is authorized to protect from public disclosure trade
secrets, which may include “formulas, patterns, compilations, programs, devices,
methods, techniques, processes, drawings...that (i) derive independent economic value,

actual or potential, from not being generally known to, and not being readily ascertainable



by proper means by, other persons who can obtain economic value from their disclosure
or use, and (i) are the subject of efforts that are reasonable under the circumstances to
maintain secrecy; and Commercial or financial information given in confidence, not
required by statute.” Conn. Gen. Stat. § 1-210(b)(5). (Emphasis added).

In accordance with court precedence, drawings or designs of equipment and
processes that are marked as confidential or otherwise not publicly disclosed may be
considered trade secrets and therefore, be afforded protective treatment pursuant to
Conn. Gen. Stat. § 1-210(b)(5). See Atlantic Wool Combing Co. v. Norfolk Mills, Inc., 357
F.2d 866, 870 (1st Cir. 1966) (finding that new design for equipment constituted a trade
secret), See also Affiliated Hospital Products, Inc. v. Baldwin, 57 Ill. App. 3d 800, 373
N.E.2d 1000, 1006, 15 Ill. Dec. 528 (lll. App. 1978) (plaintiff's drawings were not marked
confidential, but defendant had signed agreement prohibiting disclosure of information
gained during visit to plaintiff's plant, putting him on notice that plaintiff considered its
manufacturing process secret).

As explained in the enclosed Affidavit of Omar Morales, Project Manager of FCE,
the information for which the Company seeks protective treatment is commercially
valuable, confidential and proprietary information within the meaning of Conn. Gen. Stat.
§ 1-210(b)(5) and for which the Company has used their best efforts to maintain as secret
in order to avoid the harm that would result if the Confidential Information were to become
publicly available. The disclosure of such information would negatively impact the
Company and/or its third-party vendors’ businesses, by revealing commercially valuable
and proprietary product information, as well as FCE’s testing methods and/or processes

as documented in the drawings of the Site Infrastructure Location Plan.



Unlike a regular site or facility plan that is generally disclosed in connection with
an application or petition for approval for the construction and operation of a new
generation facility, the Site Infrastructure Location Plan of the fuel cell testing facility
reveals proprietary information about FCE’s testing methods and/or processes. Further,
the Torrington fuel cell testing facility is to an extent a research facility that the Company
uses to test and develop its product pipeline. As such, by disclosing drawings of the
testing facility that illustrate the sequence of or processes/methods for testing the fuel cell
units, as well as other proprietary product information, FCE would be disclosing the
Company’s trade secrets and thereby hindering its ability to company in the energy
market. For this reason, to protect the Company’s trade secrets and its business interests
and consistent with pertinent precedent, the Company respectfully requests that the
Council grant protective treatment to the information disclosed in the Site Infrastructure
Location Plan of the fuel cell testing facility.

Lastly, neither federal nor Connecticut law require that the Company make this
information publicly available. Consequently, the necessity of withholding public

disclosure of the information outweighs the public interest in such disclosure.



For the foregoing reasons, FuelCell Energy, Inc. respectfully moves that the
Council grant the Company’s Motion for Protective Order.
Respectfully submitted,
FUELCELL ENERGY, INC.

RS

> 4

By:

Bruce L. McDermott

Raquel Herrera-Soto

Murtha Cullina LLP

265 Church Street, 9t Floor

New Haven, CT 06510

Tel: (203) 772-7787

E-mail: bmcdermott@murthalaw.com
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STATE OF CONNECTICUT

CONNECTICUT SITING COUNCIL

FuelCell Energy, Inc. Petition for a Declaratory Ruling : Petition No. 923
that no Certificate of Environmental Compatibility and :

Public Need is Required for the Installation and

Operation of a Fuel Cell Test Facility Located at 539

Technology Park Drive, Torrington, Connecticut : October 4, 2024

AFFIDAVIT OF OMAR MORALES

STATE OF CONNECTICUT )
) ss. Danbury
COUNTY OF FAIRFIELD )

Omar Morales, being duly sworn, states:

1. | am a Project Manager for FuelCell Energy, Inc. (the “Company”). My
business address is 3 Great Pasture Road, Danbury, Connecticut. | am over the age of
eighteen and understand the obligation of making statements under oath.

2. I am familiar with the Connecticut Siting Council’s (the “Council”) Petition
No. 923 concerning the Company’s petition for a declaratory ruling for the installation
and operation of a fuel cell test facility located at 539 Technology Park Drive, Torrington,
Connecticut.

3. I submit this affidavit in support of the Company’s Motion for Protective
Order as it relates to certain information submitted by the Company in connection with a
notice of recent changes to the Torrington fuel cell testing facility. Specifically, an
updated site plan of the fuel cell testing facility or updated Site Infrastructure Location

Plan (the “Confidential Information”), filed contemporaneously herewith.



4, The Confidential Information contains highly sensitive, proprietary and
confidential information that the Company and its third-party vendors consider cannot be
subject to public disclosure.

5. To the best of my knowledge, the Company has heretofore used best
efforts to keep and maintain the Confidential Information strictly confidential in order to
protect the Company’s trade secrets and its ability to compete in the energy market. To
the best of my knowledge, such information has not been disclosed or released to the
public.

6. | have been advised by the Company’s legal counsel that neither federal

nor Connecticut law require the Confidential Information to be filed in the public record.

Gt

Omar Morales
Project Manager
FuelCell Energy, Inc.




On this 4" day of October, 2024, before me, the undersigned officer, personally
appeared, Omar Morales, known to me (or satisfactorily proven) to be the person whose
name is subscribed to the within instrument and acknowledged that he executed the
same for the purposes therein contained.

In Witness Whereof, | hereunto set my hand and office seal.

T it

s

Bruce L. McDermott
Commissioner of Superior Court
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STATE OF CONNECTICUT

CONNECTICUT SITING COUNCIL

Petition No. 923 - FuelCell Energy, Inc. Petition for a : Petition No. 923
Declaratory Ruling that no Certificate of Environmental :

Compatibility and Public Need is Required for the

Installation and Operation of a Fuel Cell Test Facility

Located at 539 Technology Park Drive, Torrington,

Connecticut : October 8, 2024

PROTECTIVE ORDER CONCERNING THE PROVISION OF CONFIDENTIAL
INFORMATION BY FUELCELL ENERGY, INC.

WHEREAS, FuelCell Energy, Inc. (the “Company”) is submitting to the Connecticut
Siting Council (the “Council”) certain information in connection with a notification of recent
changes the Company undertook to its Torrington fuel cell testing facility, specifically, an
updated Site Infrastructure Location Plan (the “Confidential Information”), which
information would, in the opinion of the Company, result in the disclosure of highly
sensitive, proprietary and confidential information; and

WHEREAS, the Company wishes to provide the Confidential Information subject
to a protective order (the “Order”);

NOW THEREFORE, it is hereby ordered, that the following procedure is adopted
for the protection of the Confidential Information provided by the Company:

1. All Confidential Information provided by the Company, whether in
documentary form or otherwise, shall be identified essentially as follows: “Petition No. 923
Confidential Information,” and will be governed by the terms of this Order. The Order is
applicable to all such Confidential Information, whether in the form of documents, data,

testimony, studies or otherwise.



2. All Confidential Information made available pursuant to this Order shall be
given to Members and staff of the Council, upon execution of the Acknowledgement
referenced below. Any parties to Petition No. 923 will separately be provided the
Confidential Information upon their becoming signatories to the Order and executing the
Nondisclosure Agreement, attached hereto as Exhibit 1 (each a “Signatory” and
collectively, the “Signatories”). Upon a showing of good cause, the Council may place
additional restrictions upon the access to Confidential Information given to certain parties
and intervenors.

3. Members and staff of the Council are bound by the terms of the Order
provided that a representative thereof has executed the Acknowledgement found at the
close of the Order.

4, Signatories to this Order agree to be bound by its terms and shall not use
the Confidential Information except for purposes of this proceeding. All recipients of the
Confidential Information under the Order shall maintain a written log of all individuals
granted access to said Confidential Information. All persons granted access to the
Confidential Information shall neither use nor disclose the Confidential Information for
purposes of business or competition, or for any other purpose, other than for purposes of
preparation for and conduct of this proceeding solely as contemplated herein and shall in
good faith take all reasonable precautions to keep the Confidential Information secure in
accordance with the purposes and intent of the Order.

5. Upon execution of the Nondisclosure Agreement, Confidential Information
will be marked as such and delivered in sealed envelopes to the Council. A statement

essentially in the following form shall be placed prominently on each envelope:



CONFIDENTIAL-PROPRIETARY

This envelope is not to be opened nor the
contents to be displayed or revealed
except pursuant to the pertinent
Protective Order issued in Petition
No. 923

6. Any Confidential Information made available pursuant to the Order shall be
part of the record in the docket cited above, subject to the same relevancy and other
evidentiary considerations as non-confidential information and subject to the conditions
stated in Paragraphs Seven and Eight of this Order.

7. If the Confidential Information is used in any manner in any interrogatory,
letter, petition, brief or other writing (“Document”), all reference to the Confidential
Information in the Document shall be either:

(a) in a separate document, prominently labeled “Proprietary
Information,” which document shall be safeguarded in accordance
with the Order and distributed only to Members and staff of the
Council; or

(b)  solely by title or exhibit reference, in a manner reasonably calculated
not to disclose the Confidential Information.

8. If the Confidential Information is used in any manner in any proceeding or
during the course of a public hearing before the Council (“Hearing”), the Hearing shall not
be held before, nor any record of it made available to, any party, intervenor, or other
person or entity not a Signatory, other than the appropriate representatives of the Council.

No record shall be disclosed, nor any communication made, of use of the Confidential

Information in the Hearing to any person or entity not a Signatory, Member of the Council



or Council staff. Any transcript or other recording of the Hearing which relates to the
Confidential Information shall be placed in sealed envelopes or containers and a
statement essentially in the following form placed prominently on such envelope or
container:

CONFIDENTIAL-PROPRIETARY

This envelope is not to be opened nor the
contents to be displayed or revealed
except pursuant to the pertinent
Protective Order issued in Petition
No. 923
9. Nothing herein shall be construed as a final determination that any of the
Confidential information will be admissible as substantive evidence in this proceeding or
at any hearing or trial. Moreover, nothing herein shall be considered a waiver of any
party’s right to assert at a later date that the material is or is not proprietary or privileged.
A party seeking to change the terms of the Order shall by motion give every other party
five (5) business days prior written notice. No information protected by the Order shall be
made public until the Council rules on any such motion to change the terms of the Order.

Confidential Information otherwise properly discovered, even though also subject to the

terms of the Order, shall not be considered protected by the Order.



10.  All copies of such Confidential Information shall be returned to the Company
no later than thirty (30) days after the expiration of all appeal periods applicable to the
final decision rendered in this proceeding.

SO ORDERED:
CONNECTICUT SITING COUNCIL

By:
Title:

Dated:




REVIEWED AND ACKNOWLEDGED:
The undersigned hereby acknowledges that he or she has reviewed this Protective
Order, and hereby agrees to abide by the terms thereof, in exchange for receipt of

Confidential Information from FuelCell Energy, Inc.

Recipient: Representing:
Date:
Recipient: Representing:
Date:
Recipient: Representing:

Date:




EXHIBIT 1

NONDISCLOSURE AGREEMENT AND
AGREEMENT TO BE BOUND BY THE
TERMS OF THE PROTECTIVE ORDER

FuelCell Energy, Inc. (the “Company”) agrees to make available to

(“Recipient”) confidential information filed in Connecticut Siting Council Petition No. 923
(“Confidential Information”) subject to restrictions stated herein.

1. Any information provided to Recipient and labeled “Confidential
Information” by the Company shall be Confidential Information subject to this
Nondisclosure Agreement and the terms of the protective order filed on October 8, 2024
in Petition No. 923 (“Protective Order”).

2. The Confidential Information is received by Recipient in confidence.

3. The Confidential Information shall not be used or disclosed by the Recipient
except in accordance with the terms contained herein, and in the Company’s Protective
Order in Petition No. 923.

4, Only individuals, and not entities, may be Recipients of Confidential
Information under this paragraph. The Recipient must be an attorney or independent
expert witness for a party in this Council proceeding. By executing this Nondisclosure
Agreement, each Recipient certifies that he or she meets the requirements of this
paragraph.

5. The following conditions shall apply to each Recipient:

a) Each Recipient shall receive one (1) numbered, controlled copy of
the Confidential Information. The Recipient shall not make any copies thereof or provide

the Confidential Information to any individual or entity.



b) The Recipient shall maintain a log of all persons granted access to
the Confidential Information.

c) The Recipient, by signing this Nondisclosure Agreement
acknowledges that he or she may not in any manner disclose the Confidential Information
to any person, and that he or she may not use the Confidential Information for the benefit
of any person except in this Council proceeding and in accordance with the terms of the
Protective Order.

d) The Recipient acknowledges that any violation of this Nondisclosure
Agreement may subject the Recipient to civil actions for violation hereof. Additionally,
any Recipient who is an attorney acknowledges his/her ethical obligations under the
Rules of Professional Conduct to abide by this Nondisclosure Agreement and to handle
properly confidential information that is subject to a protective order.

e) Within thirty (30) days of the final decision in this proceeding, for

Petition No. 923, Recipient shall return the Confidential Information to the Company.

Recipient:

By:

Date:
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