PETITION NO. 342 - Arlene Barra petition for a declaratory ruling regarding the Connecticut Siting Council’s acknowledgment of a notice of intent to modify an existing telecommunications tower and associated equipment at 76 Tower Road, Brookfield, Connecticut.
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INTRODUCTION



On August 1, 1995, Arlene Barra (Petitioner) petitioned the Connecticut Siting Council (Council) for a declaratory ruling regarding the Council’s acknowledgment of a Department of Public Safety, Division of State Police (State Police) notice of intent to erect an exempt telecommunications tower and associated equipment at 76 Tower Road, Brookfield, Connecticut, pursuant to Section 16-50j-39 of the Regulations of Connecticut State Agencies.  The Petitioner also requested that the Council schedule this matter for a public hearing to be held in the Brookfield area at the Council’s earliest convenience.  (Barra Petition for a Declaratory Ruling (Petition No. 342), received by Council August 1, 1995)



On August 16, 1995, the Council requested all interested persons to provide comments and briefs on this petition, including the necessity of a hearing, to help develop a record from which the Council may render its decision.  (Council letter to all interested persons dated August 16, 1995)



The Petitioner contends that Section 16-50j-72 (b) (3) of the Regulations of Connecticut State Agencies addresses the replacement of existing telecommunications towers and is limited therein to telecommunications towers that will not support a public service company or State antennas, that the proposed replacement tower is not in compliance with the exception criteria in Section 16-50j-72 (b) (2) of the Regulations of Connecticut State Agencies, and therefore, the proposed change does not meet exemption criteria of the regulations.  (Petition No. 342; Attorney Smart brief, received by Council September 12, 1995)



PROCEDURAL HISTORY



On November 3, 1994, the State Police filed a notice of intent to erect an exempt telecommunications tower and associated equipment at an existing State-owned facility located at 76 Tower Road, Brookfield, Connecticut.  (State Police notice of intent (State Police #1) received by Council November 3, 1994)



On November 3, 1994, the State Police also petitioned the Council for a declaratory ruling that the proposed replacement tower and associated equipment at 76 Tower Road, Brookfield, would have no substantial environmental effect.  (State Police petition for a declaratory ruling (Petition No. 335) received by Council November 3, 1995)



At that time, the State Police proposed an installation that would have replaced the existing 180-foot guyed monopole tower with a 180-foot guyed lattice tower with new guys and anchors, replaced two eight- by ten-foot and eight- by eight-foot equipment shelters with one 41- by 18-foot equipment shelter, and added a security fence to enclose the entire 150- by150-foot parcel.  The entire half-acre parcel would have been cleared to accommodate this development.  (Petition No. 335)



The existing 180-foot monopole tower was built in the 1940s, but has been inactive since 1984/5.  This monopole tower has a diameter of approximately one-foot and is not strong enough to support the proposed antenna loading.  (Petition No. 335; State Police response to Council Interrogatories, Set I, Question 1, received by Council November 7, 1994; Set II, Questions 1, 2, and 4, received by Council November 18, 1994; Set III, Question 1, received by Council December 2, 1994; Set IV, received by Council December 20, 1994; Docket No. 160, Finding of Fact 9; letter from Commissioner Colonel Kenneth H. Kirschner to Council dated April 18, 1995)



At that time, the State Police proposed the  replacement tower to support 21 antennas and accommodate shared-use by Springwich Cellular Limited Partnership, Connecticut Public Television, and the State Police.  (Petition No. 335)



At a public meeting on November 14, 1994, the Council did not accept the State Police notice of intent to erect an exempt telecommunications tower and associated equipment at an existing State-owned facility, located at 76 Tower Road, Brookfield, Connecticut.  (Council meeting minutes of November 14, 1994; Council letter to George Davis dated November 18, 1995)



At a public meeting on December 28, 1994, the Council denied the State Police petition, basing its decision on a limited record and that the proposed changes would constitute an expansion and might have a substantial adverse environmental effect.  (Council meeting minutes of December 28, 1994; Council letter to George Davis dated December 28, 1994; Attorney Smart brief, received by Council September 12, 1995)



PROPOSED SYSTEM ARCHITECTURE



The State Police currently use a low-band, voice only, two-way radio system that was originally placed in service in the 1940s to serve 290 personnel.  Although the State Police force has grown to over 1,000 personnel, the basic architecture of the existing radio system has not correspondingly changed.  (Council Docket No. 160, Finding of Fact 5)



Problems and design faults of the existing low-band, two-way radio system which provides field communications to State Police personnel are as follows:



(	channel capacity varies from radio to radio;

(	co-channel and skip interference;

(	lack of frequency availability;

(	areas of poor or no communication;

(	voice encryption and mobile data terminals are not available; and

(	physical plant is old and cannot support microwave equipment.  (Council Docket No. 160, Finding of Fact 6)



Existing State Police point-to-point communications to link troop barracks and base stations are provided by leased telephone landlines, which are usually an above-ground, pole-to-pole design, subject to storm damage and human accidents.  Specific problems with the existing wireline network include:



(	lack of capacity for system growth;

(	inability for high speed transfer of digital data;

(	inherent noise levels and circuit failures; and

(	incompatibility with computer controlled technologies of a modern 800 megahertz (MHz) radio system.  (Council Docket No. 160, Finding of Fact 7)



There is no way to modify the current State Police radio system to meet present or future demands.  (Council Docket No. 160, Finding of Fact 8; State Police response to Council Interrogatories, Set II, Question 4, received by Council November 18, 1995)



The State Police is in the process of replacing the current wireline, point-to-point, communication system, and low-band radio system with a digital microwave, point-to-point, backbone network supporting and controlling an 800 MHz trunked radio system.  This digital microwave network would connect all State Police barracks and base stations providing for point-to-point data transfer, radio control, computer connection, and emergency telephone circuits.  (Council Docket No. 160, Finding of Fact 9; State Police response to Council Interrogatories, Set II, Questions 3 and 4, received by Council November 18, 1995)



The Federal Communications Commission (FCC) has issued a portion of the 800 MHz frequencies to public safety organizations nationwide.  The State Police belong to the Tri-State and New England Committees for Spectrum Utilization which are submitting applications for the necessary FCC licenses.  If unused, the State Police 800 MHz license for Fairfield County expires in June 1996.  (Council Docket No. 160, Finding of Fact 10; State Police response to Council Interrogatories, Set III, Question 3, received by Council December 2, 1994)



The digital microwave system would enable all base stations, i.e., two-way radio antenna sites, to act as a single base station, otherwise known as SIMULCAST.  The 800 MHz trunked radio system would have the ability to assign available channels on a demand basis.  Both systems would improve the State Police’s ability to use available channels in the most efficient manner possible.  (Council Docket No. 160, Finding of Fact 11)



The proposed microwave and 800 MHz radio systems would provide for system growth, security, voice encryption, mobile data terminals, computer-aided dispatch, and statewide communications with state and local agencies.  The system, named the Connecticut Telecommunications System (CTS), is designed to use digital electronics and redundant processors to provide uninterrupted operation and additional channel capacity, and to eliminate sources of system interference including atmospheric interference.  (Council Docket No. 160, Finding of Fact 12)



The Bell System Standard design objective for microwave system outages due to propagation failures is one hour per year.  For the CTS, the average reliability design for each microwave path would be ten times more stringent than the Bell System Standard for microwave services; thus, the average outage time of each path should not exceed 5.5 minutes per year (99.999 percent reliability).  The proposed 800 MHz two-way radio has been designed to provide radio coverage to 95 percent of an area 95 percent of the time for mobile units, and 90 percent coverage 90 percent of the time for portable units.  (Council Docket No. 160, Finding of Fact 13)



The State Police considered and rejected the following alternatives to its proposed Statewide digital microwave network.  The Council has previously approved State Police tower applications based on an analysis of these alternatives and these reasons for rejection:



Alternative		Reason for Rejection



Dedicated Fiber Optic (Landlines)	(	susceptible to landline related outages (tree falls,

		traffic accidents)

	(	cost prohibitive



Dedicated Fiber Optic (Buried)	(	extensive rights-of-way

	(	cost prohibitive



Private Leased Fiber Optic Network	(	loss of traffic management control

	(	operational restoral of service during outage not

		controlled by the State Police



Satellite Network	(	cost prohibitive

	(	susceptible to outages (sunspots, weather)

	(	not yet in operation for the State Police needs



Analog Microwave	(	would not allow for system expansion

	(	would not provide intelligent networking 

		available with digital microwave option



(Council Docket No. 160, Finding of Fact 16; State Police response to Council Interrogatories, Set II, Question 4, received by Council November 18, 1995)



PROPOSED FACILITY



On April 4, 1995, the State Police submitted a notice of intent to erect an exempt telecommunications tower and associated equipment at an existing facility located at 76 Tower Road, Brookfield.  (State Police notice of intent (State Police #2) received by Council April 4, 1995)



In this notice, the State Police proposed to replace the existing approximately one-foot diameter 180-foot guyed monopole tower with an approximate 24-inch diameter 180-foot guyed lattice tower.  The replacement tower would be the same height as the existing tower.  (State Police #2, pp. 2 and 3; State Police response to Council Interrogatories, Set I, Question 1, received by Council November 7, 1994)



There are no guyed monopole towers that would meet the CTS requirements.  The guyed lattice tower would meet current structural standards.  (State Police #2, p. 2; State Police response to Council Interrogatories, Set III, Question 4, received by Council December 2, 1995; Council staff report dated April 25, 1995)



This proposed tower would support six State Police antennas.  The State Police have chosen to not share this facility.  (State Police #2, p. 3)



Although the existing tower is lighted with red strobe lights for aviation safety, the Federal Aviation Administration recommends no obstruction marking or lighting for a replacement tower of the same height.  (Petition No. 335; State Police response to Council Interrogatories, Set II, Question 7 and Exhibit 4, received by Council November 18, 1994, Council staff report dated April 25, 1995)



The facility compound would consist of a 50- by 55-foot fenced area containing the tower, a propane fuel storage tank, and an 18- by 34-foot equipment shelter.  Four guy anchors would be placed inside the perimeter corners of the State Police property with a security fence around each anchor.  (State Police #2, pp. 2 and 3, and Attachment A)



The State Police propose to clear and grade approximately 2,750 square feet or 12 percent of the  half-acre parcel.  Only one tree with a diameter greater than five inches would be cut.  All large trees and vegetation on the  half-acre parcel of property would remain unaffected unless they create an obstruction to guys or guy anchors.  The State Police would plant indigenous evergreen trees for additional screening of the facility.  (State Police #2, p. 2; Council staff report dated April 25, 1995)



The total radio frequency electromagnetic radiation power density representing the maximum permissible exposure for uncontrolled environments calculated in accordance with FCC, Office of Science and Technology, Technical Analysis Division, “Evaluating Compliance With FCC-Specified Guidelines for Human Exposure to Radiofrequency Radiation”, are as follows:
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The maximum total exposure from the proposed facility would be 0.5708 percent of the State standard for the operation of services of non-ionizing radiation.  These standards have been established for the purpose of preventing possible harmful effects in human beings from exposure to electromagnetic fields in the radio frequency range, as defined in ANSI/IEEE C95.1-1992, “IEEE standards for safety levels with respect to human exposure to radio frequency electromagnetic fields, 3 kHz to 300 GHz.”  This exposure has been calculated to determine a worst-case exposure from the proposed facility with all transmitting antennas directed at the tower base operating simultaneously at maximum power with 100 percent ground reflectivity.  (State Police #2, Attachment D, General Statutes ( 22a-162; FCC, Office of Science and Technology, Technical Analysis Division, “Evalulating Compliance with FCC-Specified Guidelines for Human Exposure to Radiofrequency Radiation”, OST Bulletin  No. 65, October 1985, p. ____?; and IEEE Standards Coordinating Committee 28, Non-Ionizing Radiation Hazards, “IEEE Standard for Safety Levels with Respect to Human Exposure to Radio Frequency Electromagnetic Fields, 3 kHz to 300 Ghz”, IEEE C95.1-1991, April 27, 1992, p. _______?)



The proposed replacement tower would not increase noise levels at the existing facility site to six decibels or more.  Except during construction, the only noise associated with State Police equipment would be from air conditioning and a stand-by, emergency power generator when in use.  (State Police #2, p. 4)



The State Police were unable to share a WINE radio tower, located on Carmen Hill Road, Brookfield.  In addition, radio propagation modeling for 800 MHz from the WINE radio tower site at 420 feet above ground level (AGL) would be 30 percent less in coverage than the radio coverage that could be provided at the Brookfield site at 180 feet AGL.  (State Police #2, p. 4 and Attachments E, F, G, and H)



The State Police were unable to identify any other existing towers that could accommodate their antennas.  (State Police #2, p. 4 and Attachments E, F, and G)



At a public meeting on April 25, 1995, the Council found this proposed replacement tower to be in compliance with the exception criteria in Section 16-50j-72 of the Regulations of Connecticut State Agencies as changes to an existing facility site that would not increase tower height, extend the boundaries of the tower site, increase noise levels at the tower site boundary by six decibels, and increase the total radio frequency electromagnetic radiation power density measured at the tower site boundary to or above the standard adopted by the State Department of Environmental Protection pursuant to General Statutes ( 22a-162, and acknowledged the State Police notice of exempt modification at an existing tower site located at 76 Tower Road, Brookfield.  (Council meeting minutes of April 25, 1995; Council letter to George Davis dated April 26, 1995)
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�THESE ARE NOT ADDED TO FINDINGS FOR NOW!!!!

At a Council meeting held on December 19, and continued on December 20, 1990, the Council contemplated and accepted “a replacement of an existing tower and as changes to an existing facility site that do not increase tower height” would be in compliance with the exception criteria as specified in section 16-50j-72 of the Regulations of Connecticut State Agencies.  The Council acknowledged State Police notices of intent to modify an exempt tower site and associated equipment located on existing facilities at Talcott Mountain, Bloomfield; Troop F, Westbrook; John Tom Hill, Glastonbury; Meriden Complex, Meriden; and Eastern District Headquarters, Norwich, Connecticut.  (Council letters to Captain Ronald P. Mikulka dated December 24, 1990)



The Petitioner revisits the issues of improperly applying the regulations, the State Police notice does not meet the exception criteria of Section 16-50j-72 (b) of the Regulations of Connecticut State Agencies of Connecticut State Agencies, the legal interpretations of the definitions of “modification”, “facility”, “existing tower”, “replacement tower”, “tower height”, and “tower site”, as found in the regulations.  Although the Petitioner did not argue that a public hearing is necessary, the Petitioner did request that a public hearing be scheduled and held in the Brookfield area.  (Transmittal letter dated July 31, 1995, for Petition No. 342; Attorney Smart brief)



The December 28, 1994, and April 25, 1995, public meetings of the Council fully explored the record of State Police’s proposals to replace an exempt telecommunications tower in the Town of Brookfield including comments by various members of the public to include Arlene Barra.  The record of proceedings established in this matter is clear, complete, and complies with all applicable Statutes and Regulations.  The State Police contends no new hearing is necessary.  (Lieutenant Colonel Matthew F. Tyszka, Jr. brief received by Council September 12, 1995; Council letters to George Davis dated December 28, 1994, and April 26, 1995)



Allowing a petition for a declaratory ruling may set a precedent for other such hearings following a Council decision.  A new hearing to determine the propriety of the Council’s prior decision is not appropriate, as it will elicit arguments and evidence already properly considered in the past.  Also, as no time limits are established for this procedure under the Uniform Administrative Procedures Act, General Statutes ( 4-181a (b), such declaratory ruling hearings may be brought many years after a decision, thus lending no sense of finality to the Council’s proceedings past, present, or future.  (Lieutenant Colonel Tyszka, Jr., brief)
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