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This dissent is limited to two rulings of the Siting Council in this proceeding: 1) the February 24, 2011, Ruling granting the February 16, 2011, Motion for a Protective Order (Motion) filed by BNE and, 2) the March 31, 2011, Ruling reaffirming that decision in response to a Motion to Reconsider filed by FairwindCT on March 28, 2011. The subject of the Motions and Rulings are the ice throw setback considerations relating to GE’s turbine for which BNE sought approval.  Section B of the Draft Conclusions of Law (Draft) is entitled “The PUESA does not require public disclosure of proprietary information.”  This is a correct statement; however, in my opinion, the Council’s ruling on the information and application of the law to this information is incorrect.

I dissent with the Council’s rulings on this matter because the information as to GE’s setback requirements is already publicly available and therefore is not exempt from public disclosure.   How is it possible for data or information to be exempt from public disclosure as a trade secret if it is already public?  The Council’s decision to protect something it knows to be publicly available for the reasons discussed in its Draft is wrong and injurious to the concept of transparency in government.  To qualify as a trade secret defined by Connecticut law in Conn. Gen. Stat. § 1-210(b), the information must pass a two-prong test: 1) the information must derive an independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from their disclosure or use, and, 2) the information must be the subject of efforts that are reasonable under the circumstances to maintain secrecy.  

The affidavit in support of non-disclosure of the GE setback boundaries is woefully lacking in information as to how that information has an economic value.
  The Council never tested the assertions regarding the information as to either intrinsic economic value or as to being secret.
  

On March 28, 2011, FairwindCT, Inc filed a Motion for Reconsideration of the Council’s Ruling (Reconsideration Motion).  The Reconsideration Motion cited to a website of the New York State Public Service Commission for the fact that the information is in the public domain and entitled to be disclosed on the public record herein.  The Reconsideration Motion also included an affidavit from an attorney stating that the information on the public website is in fact the exact same information that the Council withheld from public disclosure.  Important to the discussion here is that the information on the public website nevertheless is stamped “Privileged and Confidential”.  

Notwithstanding this affidavit, the Council voted to reaffirm its Ruling.  In so doing, it relied on the case of Lash v. Freedom of Information, et al., 300 Conn. 45 (2011), mainly for the proposition that a document that is marked “confidential” creates a presumption of confidentiality.
  While the Lash case does indeed stand for the proposition that the Draft recites, it is not a ruling or holding that can be applied to this case.  Presumptions are merely legal inferences, to be used only until other facts are known.  Indeed, a presumption of fact is not evidence; it is a legal device that operates only in the absence of evidence.  Once evidence of a fact that rebuts the presumption is introduced, the presumption is entirely dissipated.  BLACK’S LAW DICTONARY 1186 (6th ed. 1993).  The Council’s ruling herein is wrong in that it put greater weight on a presumption rather than a fact.  It allowed the presumption of secrecy to trump the known fact of public availability.   

For the above reasons, I dissent from the Council’s rulings with regard to the public disclosure of GE’s setback requirements for the wind turbines proposed to be sited herein.
�  For instance, the danger and distance of ice-throw risk from the turbine blades does not facially appear to be the type of information from which an economic value can be derived; GE’s engineering process that goes into making turbine blades that have particular attributes certainly would be.  Further, in my opinion, there is an overwhelming public interest that this information be publicly disclosed in any event.  





�  Conn. Gen. Stat. §1-210(b) states that the trade secret information sought to be protected must be the “ . . .subject of efforts that are reasonable under the circumstances to maintain secrecy . . .” . (emphasis added)


�  Ironically, the Court’s ruling was only with regard to whether the Freedom of Information Commission (FOI) abused its discretion is assessing a civil penalty against a public official – not as to whether the records should be protected.  The Court had, in a previous case, affirmed the final FOI decision ordering disclosure of the requested records.  See Director, Dept. of Information technology v. FOI, 274 Conn. 179, 181-83, 874 A.2d 785 (2005).  
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