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APPLICANT’S OBJECTION TO INTERVENORS’  

JOINT MOTION FOR RECONSIDERATION 
 
 On April 24, 2026, the Steep Rock Association, Inc., a Connecticut Environmental Policy 

Act (“CEPA”) intervenor under Connecticut General Statutes (“Conn. Gen. Stat.”) § 22a-19, the 

Washington Montessori Association, Inc., an intervenor and CEPA intervenor, and Joslyn 

Pollock, Patricia Werner, Imad Afiouni, Robert Odom, Russell James Mackie, Jr. and Kristy 

Faulhaber (the “Area Residents Group”), intervenors and CEPA intervenors (collectively, the 

“Intervenors”) filed a Joint Motion for Reconsideration (“Joint Motion”). The Joint Motion 

requests that the Connecticut Siting Council (“Council”) reconsider its denial of the Joint Motion 

for Order to Compel Production of Documents, dated April 13, 2026 (“Motion to Compel”), 

which sought to have Towers, LLC and Cellco Partnership d/b/a Verizon Wireless (“Cellco”) 

(collectively, the “Applicant”) “disclose and produce all documents, records, or analyses 

pertaining to the viability of a small cell installation prepared and relied upon by the Applicant 

and/or its panel of witnesses.”1 Motion to Compel, at 1. 

 
1 The Intervenors provide no statutory or regulatory right to request reconsideration of a Council decision that is not 
a final decision in a contested case. See, e.g., Conn. Gen. Stat. § 4-181a and RCSA § 16-50j-1 et seq. Nor have the 
Intervenors provided the Council with any new information, changed circumstances, or previously unavailable 
evidence that would justify reconsideration of the Council's prior ruling. 



-2- 

 The Applicant shares the Council’s interest in the efficient administration of these 

proceedings and regrets the need to once again respond to an issue that the Council has already 

judiciously and clearly addressed. Repetition of these arguments serve only to delay the orderly 

conduct of this proceeding and increase the costs of providing reliable wireless service to 

Connecticut residents, businesses and visitors in Washington and Warren Connecticut.2  

For the reasons stated below, the Applicant strongly opposes and respectfully request the 

Council deny the Joint Motion. 

No Responsive Materials 

 As was made clear during the February 24, 2026 evidentiary hearing, the Applicant’s 

“analysis” of Michael Lawton’s pre-filed testimony consisted of Mr. Vellante’s cursory review 

the pre-filed testimony. February 24, 2026 Evidentiary Hearing Transcript (“2/24/26 

Transcript”), at pp. 102 and 112. Mr. Vellante described that cursory review during cross-

examination. 2/24/26 Transcript, at pp. 102 and 112-113. Mr. Vellante’s reference to “internal 

review” and “our modeling” describes the analytical process he used to form his expert opinion 

and prepare for cross examination, not a distinct document or report he prepared. The Intervenors 

have mischaracterized the nature of Mr. Vellante’s testimony to suggest the existence of 

undisclosed documentation when he was merely explaining his professional assessment 

methodology and conclusions. 

No documents or records of such “analysis” beyond what Mr. Vellante testified to during 

the February 24, 2026 evidentiary hearing exist and the Applicant has no legal obligation to 

 
2 The Applicant feels compelled to remind the Council that there is an unfortunate truth behind why wireless service 
in significant portions of Litchfield County is unreliable or more often non-existent. When providers submit good 
faith applications to the Council they are met with individuals, organizations, and municipalities that are more 
interested in muddying the waters than actually allowing a fair and balanced record to be developed in a timely and 
efficient manner so that the Council may fulfill its statutorily imposed duties. The Council has seen this strategy play 
out in proceedings in Kent, Litchfield, and Washington, Connecticut. 



-3- 

create such documents or records. The Intervenors’ request, if granted, would force the Applicant 

to generate a document or record that does not exist today analyzing an alternative technology to 

provide wireless service that the Applicant is not proposing. There is already substantial 

evidence in the record establishing that the development of small cells here in Washington and 

Warren Connecticut will not satisfy the Cellco’s wireless service objectives. Not only would 

forcing the Applicant to generate a document or record that does not exist today be improper and 

contrary to well-established precedent, but it would be duplicative of Mr. Vellante’s testimony 

already in the record. Discovery under the Council’s Rules of Practice is limited to the 

production of existing, non‑privileged documents and information and does not require a party to 

create new records, compilations, or analyses for an opposing party.3 

If the fact that the information the Intervenors seek to compel the Applicant to produce is 

already in the record is not reason enough to deny the Joint Motion, then the Applicant provides 

the following additional bases to support the Council’s decision to deny the Joint Motion. 

Council Rules of Practice 

 The Joint Motion relies heavily upon application of the Connecticut Practice Book 

(“Practice Book”) to this proceeding. However, the Intervenors provide no basis for such a 

conclusion. Perhaps because no basis exists.  

 
3 See, e.g., RCSA § 16-50j-22a(c) authorizing the production of “records, physical evidence, papers and 
documents”, but containing no provision authorizing the compelled creation of new documents, summaries, 
calculations, or analyses. This limitation is consistent with the stated purpose of administrative procedure in 
Connecticut, and the Council’s long-standing practice, which is to ensure the “just, speedy, and inexpensive 
determination of the issues”, not to expand discovery beyond its traditional bounds. See RCSA § 16-50j-4. 
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Courts have long held—and practitioners have long known—that the Practice Book, 

including its provisions on expert witnesses, does not apply to administrative agency proceedings 

before any Connecticut state administrative agency:4  

Practice Book § 1-1(a) expressly states that “[t]he rules for the superior court 
govern practice and the procedure in the superior court ...” (Emphasis added.) 
The Practice Book does not govern proceedings before administrative agencies. 
See Vega v. Waltsco, Inc., 46 Conn.App. 298, 302, 699 A.2d 247 (1997) (“The 
Superior Court judges have inherent power to make rules governing procedure in 
the courts ... The judges exercise that power by enacting rules of practice that are 
expressly limited to governing practice and procedure in the Superior Court. 
Nowhere in those rules do the judges purport to extend their rule-making 
authority to procedures before administrative agencies”). To the contrary, the 
UAPA requires administrative agencies to develop their own rules of practice. See 
General Statutes § 4-167.5 
 
Notably, the Uniform Administrative Procedure Act’s (“UAPA”) evidentiary framework 

neither incorporates the Practice Book’s expert witness disclosure rules nor requires that expert 

testimony be preceded by formal disclosure in the manner mandated by Practice Book § 13-4. 

Under Conn. Gen. Stat. § 4-178, in contested cases before administrative agencies: (1) any oral 

or documentary evidence may be received, subject to the agency’s obligation to exclude 

irrelevant, immaterial, or unduly repetitious evidence; (2) the rules of privilege recognized by 

law must be respected; (3) cross-examination required for full and true disclosure of the facts 

may be conducted by any party; (4) notice may be taken of judicially cognizable facts and 

generally recognized technical or scientific facts within the agency’s specialized knowledge; and 

(5) the agency’s own experience, technical competence, and specialized knowledge may be used 

in evaluating evidence.  

 
4 “It is perhaps understandable that an attorney, accustomed to the court procedure, might be lulled into expecting 
that the same rubrics will be followed in administrative and quasi-judicial agencies. Should these court procedures 
be relied on in an agency proceeding, however, it would be done at counsel’s peril.” Vega v. Waltsco, Inc., 46 
Conn. App. 298, 303 (1997). (emphasis added). 

5 Cohen v. Comm'n on Hum. Rts. & Opportunities, No. HHBCV175018330S, 2019 WL 624405, at *9 (Conn. Super. 
Ct. Jan. 11, 2019). For ease of reference, a copy is attached as Exhibit 1. 
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As noted in the quote from Cohen above, the UAPA requires administrative agencies to 

develop their own rules of practice. See Conn. Gen. Stat. § 4-167.6 As the Council is aware, it 

has promulgated its own detailed Rules of Practice governing proceedings before it, codified in 

the Regulations of Connecticut State Agencies (“RCSA”) at §§16-50j-2a through 16-50j-30 

(“Rules of Practice”). These regulations make no reference to the Practice Book7 and contain no 

requirement that parties follow the Practice Book’s expert witness disclosure procedures. 

Instead, the Rules of Practice set specific parameters for the Council to follow, including 

allowing cross-examination of all witnesses by each party and using its discretion to require 

evidence or testimony be required to be pre-filed by a date specified by the Council.8 These 

mechanisms allow the Council to manage expert testimony and related disclosures under its own 

procedural structure, independent of the Practice Book. 

Unnecessary Cumulative Evidence 

RCSA §16-50j-30 additionally empowers the Council to limit the number of witnesses or 

time for testimony on a particular issue to avoid unnecessary cumulative evidence. Even if there 

were a document or record within the Applicant’s possession that was responsive to the Motion 

to Compel, it would amount to unnecessary cumulative evidence that the Council does not need 

in order to make its decision. As such, its absence does not amount to a violation of the 

Intervenors’ due process or a violation of fundamental fairness.  

 
6 Conn. Gen. Stat. § 4-167(a) provides in relevant part: “In addition to other regulation-making requirements 
imposed by law, each agency shall ... [a]dopt as a regulation rules of practice setting forth the nature and 
requirements of all formal and informal procedures . . . .” 

7 In promulgating the Rules of Practice the Council referenced and incorporated other rules from the judiciary (e.g., 
canons of judicial ethics), but chose not to reference or incorporate the Practice Book. See RCSA § 16-50j-24. 

8 See RCSA § 16-50j-25. In this proceeding, the Council provided the parties until February 3, 2026 to issue 
interrogatories and February 10, 2026 to file pre-filed testimony. This provided the Intervenors more than two 
months to comply with these deadlines. 



-6- 

On November 21, 2025, the Steep Rock Association, Inc. submitted the pre-filed 

testimony of Michael Lawton of Isotrope, LLC (the “Isotrope Report”). The Isotrope Report, and 

Mr. Lawton’s testimony during the April 14, 2026 evidentiary hearing, is the extent of the 

evidence in the record supporting the position that smalls cells are a viable alternative to the 

proposed tower here in Washington. On November 26, 2025, the Applicant submitted responses 

to the Council’s Interrogatories (Set One) (“Applicant Responses”), which included a detailed 

explanation why small cells are not practically nor economically feasible or consistent with good 

RF Engineering practice. See Applicant Responses, Question No. 7. During the December 4, 

2025 evidentiary hearing, the Applicant testified at length regarding the feasibility of smalls 

cells, including responding to questions from counsel for the Steep Rock Associations, Inc. See 

December 4, 2026 Evidentiary Hearing Transcript, at pp. 42-46 and 129-132. 

The Intervenors then had until February 3, 2026—roughly two months—to issue 

additional interrogatories to the Applicant and/or file additional pre-filed testimony on the topic 

of small cells as a feasible alternative. See Hearing Schedule. During that period of time the Area 

Residents Group issued two sets of interrogatories and the Washington Montessori issued one set 

of interrogatories to the Applicant. These interrogatories included requests concerning the 

feasibility of small cells. The Applicant timely submitted its responses, providing the Intervenors 

approximately a month to issue additional interrogatories or raise any issues they had with the 

sufficiency of the Applicant’s responses. Neither party choose to do either. The Steep Rock 

Association, Inc. did not issue any interrogatories to the Applicant. None of the interrogatories 

issued to the Applicant requested the Applicant’s opinion or analysis of the Isotrope Report.  

During the February 24, 2026 evidentiary hearing Attorney Copolla, counsel representing 

the Area Residents Group, cross-examined the Applicant’s witness panel. The cross-examination 
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lasted the entire hearing session—approximately three hours. Attorney Coppola had ample 

opportunity to cross-examine Mr. Vellante as to Mr. Vellante’s review of the Isotrope Report and 

Mr. Vellante’s professional opinion of that report. In fact, the Council made it clear during the 

hearing that Mr. Vellante’s testimony describing his cursory review/analysis of the Isotrope 

Report was part of the record and that hearing was Attorney Coppola’s opportunity to seek 

additional information through cross-examination. See 2/24/26 Transcript, at p. 114.  

Counsel for the other members of the Intervenors did not seek to cross-examine Mr. 

Vellante regarding his opinion of the Isotrope Report when they had the opportunity to do so.  

The Intervenors’ have had ample opportunity, either through interrogatories or cross-

examination, to ascertain further details of Mr. Vellante’s opinion of the Isotrope Report about 

the feasibility of small cells.  

The Council is also permitted to use its “experience, technical competence, and 

specialized knowledge in evaluation of the evidence,” as well as take administrative notice of 

“prior decisions and orders of the Council and any exhibit admitted as evidence by the Council in 

a prior hearing of a contested case.” See Conn. Gen. Stat. §4-178(8) and RCSA §16-50j-28(f). 

The Council has substantial experience evaluating the feasibility of smalls cells as alternatives to 

macro towers.9 The Council has also admitted a substantial amount of evidence on the topic in a 

myriad of contested cases over the past several years. The Council has also made numerous 

findings of fact regarding the feasibility of small cells as alternatives to macro towers. See, e.g., 

Hearing Program at II.A.  

In fact, in a prior contested case regarding a proposed tower very similarly situated to the 

one proposed in this proceeding, the Council found that: 

 
9 See, e.g., Docket Nos. 445, 448, 534, 535, and 536. 
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Alternative telecommunications technologies such as repeaters, microcell 
transmitters, distributed antenna systems and other types of transmitting 
technologies are not a practicable or feasible means of providing service to 
the large area, with low density of usage, that AT&T is seeking to cover from 
the proposed site. 

Docket No. 445, Findings of Fact No. 76 (emphasis added).10 Put bluntly, the Council already 

has ample evidence in the record and sufficient experience, technical competence, and 

specialized knowledge to evaluate whether small cells are a feasible alternative to the proposed 

macro tower. 

Promoting Orderly Conduct of Council Proceedings 

The Council granted the Intervenors’ intervenor and CEPA intervenor status pursuant to 

Conn. Gen. Stat. § 4-177a. Pursuant to Conn. Gen. Stat. § 4-177a(d) “The presiding officer may 

further restrict the participation of an intervenor in the proceedings, including the rights to 

inspect and copy records, to introduce evidence and to cross-examine, so as to promote the 

orderly conduct of the proceedings.” The Rules of Practice reinforce the Council’s ability to 

“limit the participation of an intervenor in the proceedings so as to promote the orderly conduct 

of the proceedings.” See RCSA § 16-50j-15a. 

 
10 Interestingly enough, Mr. Lawton was an expert witness in that proceeding on behalf of the Applicant (see 
2/24/26 Transcript, at p. 112), who sought to build a macro tower, and provided the following testimony:  

MR. MARTIN: All right. Okay. And could you explain why DAS and other similar alternative 
wireless technologies may or may not be feasible to provide the service that would be possible 
from the proposed tower?  

THE WITNESS (Lawton): I think we're talking about a really large, you know, a significantly 
large area. DAS, our typically intended DAS, outdoor DAS which we use as well as small -- 
small-cell technologies are typically intended to provide service to a very defined coverage 
area of high density of usage, which is not at all what we have here. We have a larger area, a 
very large area with lesser density of usage than someplace, an outdoor DAS installation that 
would be something that would make sense would be something like Yankee Stadium, or 
something where you'd have hundreds of thousands of people in a very confined area with a very 
specific footprint that you could bring a lot of capacity to bear in a -- in a small area. Where what 
we're trying to do here is more of a -- is a very large area that's currently unserved, or underserved. 
And capacity is not as much of a concern as coverage. 

Docket No. 445, April 24, 2014 Evidentiary Hearing Transcript. This aligns directly with the testimony of 
Mr. Vellante in this proceeding. See 2/24/26 Transcript, at pp. 95-96 and 124-126. 
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It is clear that the Intervenors are attempting to disrupt the orderly conduct of this 

proceeding. The Joint Motion is not the Intervenors first attempt. In fact, the Joint Motion is the 

Intervenors’ fifth request to the Council for production of the same information.11 By the 

Intervenors’ own words their Motion to Compel “simply memorialized an oral request for 

production made . . . during the Council’s prior evidentiary hearing held on February 24, 2026.” 

Joint Motion, at 2. Despite simply memorializing an oral request, the Intervenors waited forty-

eight days after the February 24, 2026 evidentiary hearing—the day before the April 14, 2026 

evidentiary hearing—to submit their Motion to Compel. See April 14, 2026 Evidentiary Hearing 

Transcript, at p. 6-7.  

The Council’s prior determination of untimeliness was appropriate and consistent with 

proper procedural management. The Motion to Compel filed just one day before the April 14, 

2026 evidentiary hearing unfairly prejudiced the Applicant and disregarded the Council’s 

established procedural channels. The Intervenors had nearly seven weeks between the February 

24, 2026 evidentiary hearing and the April 13, 2026 submission to submit a formal written 

motion, but chose to wait until the eve of the hearing, creating the timing problem themselves.  

The Intervenors have demonstrated a pattern and practice designed to disrupt the orderly 

conduct of this proceeding. The Council, its members, and its staff deserve better from 

intervenors appearing before them—especially those represented by counsel. The Council would 

be well within its rights, and the applicable law, to deny the Joint Motion in an effort to restore 

and maintain the orderly conduct of this proceeding. 

 
11 See 2/24/26 Transcript, at pp. 114-117 and 129; April 13, 2026 Joint Motion for Order to Compel Production of 
Documents (“Motion to Compel”). 
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Further, the Intervenors’ participation in this proceeding is subject to the Rules of 

Practice. RSCA § 16-50j-4 requires the Council construe the Rules of Practice “as to secure just, 

speedy, and inexpensive determination of the issues presented hereunder.” The Council has 

already permitted the Intervenors ample opportunity and time to add to the record in this 

proceeding. To entertain the continued conduct of the Intervenors—so clearly designed to cause 

excessive delay to this proceeding and inflict unnecessary costs for the Applicant, such as the 

filing of this objection—directly contradicts the Council’s obligation to conduct orderly and 

speedy proceedings. 

Moreover, the Council has the authority to balance its schedule and the timing of 

proceedings with a party’s desire to prolong the proceeding through continued reassertion of an 

issue the Council has already considered. As the Council itself states so well in the numerous 

Findings of Fact throughout the years: 

Constitutional principles permit an administrative agency to organize its hearing 
schedule so as to balance its interest in reasonable, orderly and non-repetitive 
proceedings against the risk of erroneous deprivation of a private interest. It is not 
unconstitutional for the Council, in good faith, to balance its statutory time 
constraints against the desire of a party, intervenor or CEPA intervenor for more 
time to present their objections to a proposal. (Concerned Citizens of Sterling v. 
Conn. Siting Council, 215 Conn. 474 (1990); Pet v. Dept. of Public Health, 228 
Conn. 651 (1994); FairwindCT, Inc. v. Conn. Siting Council, 313 Conn. 669 
(2014)) 

See, e.g., Docket No. 513, Findings of Fact No. 32. 
 

Mischaracterizations 

 Unfortunately, in addition to errors of law, the Joint Motion includes several 

mischaracterizations of relevant facts.  

First, the Joint Motion mischaracterizes Council member’s statements during the April 

14, 2026 evidentiary hearing. While the Intervenors are intensely concerned with whether they 

are experiencing fundamental fairness in this proceeding, they take issue with the justifiable 
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concern and frustration of several Council members with the gross untimeliness of the Motion to 

Compel.12 In doing so, the Joint Motion contorts the Vice Chairman’s statement during the 

hearing to imply that the Council’s unanimous vote to deny the Motion to Compel was improper 

because the Council did not have sufficient time to digest, understand, or review it. See Joint 

Motion at p. 2.  

Quite to the contrary, the Vice Chairman simply and clearly was articulating a 

generalized, and very justifiable, concern that the filing of such a motion less than one day before 

a hearing risked leaving the Council with limited time to digest, understand, and review the 

motion. The Vice Chairman in no way stated, or even implied, that he or any of the other 

Council members did not fully digest, understand, and review the Motion to Compel. The 

assertion that the Council’s decision on the Motion to Compel was “pretextual” or rendered 

without meaningful consideration is flatly inconsistent with the record and disregards the 

Council’s well‑established experience and reputation for addressing complex procedural and 

evidentiary issues. 

 Second, the Joint Motion states that the Vice Chairman twice denied oral requests during 

the February 24, 2026 evidentiary hearing and then notes that such denials were done “without 

Council discussion.” Joint Motion, at 2. This statement fails to mention that the Rules of Practice 

permit the Presiding Officer to take such action without requiring discussion of the Council. See 

RCSA § 16-50j-15a, § 16‑50j‑4, § 16‑50j‑22a, and § 16‑50j‑30. 

Third, the Joint Motion also mischaracterizes Mr. Vellante’s testimony during the 

February 24, 2026 evidentiary hearing. The Joint Motion states that it was during the hearing 

 
12 After all, if the Motion to Compel “simply memorialized an oral request for production . . . during the Council’s 
prior evidentiary hearing held on February 24, 2026” then why did it take forty-eight days to submit to the Council? 
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when Mr. Vellante “admitted” for the “first time” (emphasis in the original) that he had 

conducted an internal review of the viability of a small cell design along State Route 202. See 

Joint Motion, at p. 2. Mr. Vellante’s testimony at the hearing was that he performed an internal 

“cursory analysis” of the Isotrope Report. See 2/24/26 Transcript, at pp. 102 and 112. As the 

record of this proceeding confirms, the Applicant had previously discussed its analysis of the 

feasibility of a small cell design along State Route 202, as well as the rest of the approximately 

14 square miles within the coverage area of the proposed tower—including Route 341, Old 

Mount Tom Road, Couch Road, and Valley Road. See, e.g., Applicant Responses, Question No. 

7. The Intervenors now wish to ignore that they had ample notice of the Applicant’s analyses and 

failed to timely and thoroughly engage on the topic. 

Fourth, the Intervenors appear to fundamentally misunderstand the term “review” in this 

context. While Mr. Vellante did state that he conducted an “internal review” that does not mean 

that Mr. Vellante created any written documentation or reports. Rather, Mr. Vellante’s “internal 

review” was just that—a review he conducted by himself as part of his process to digest the 

Isotrope Report. His reference to “internal review” and “our modeling” describes the analytical 

process he used to form his expert opinion, not a distinct document or report. Experts routinely 

evaluate competing proposals using their professional judgment and expertise without creating 

separate discoverable materials. The Intervenors have mischaracterized the nature of Mr. 

Vellante’s testimony to suggest the existence of undisclosed documentation when he was merely 

explaining his professional assessment and methodology of the Isotrope Report as he prepared 

for the evidentiary hearing. 

As noted above, the Intervenors’ request, if granted, would force the Applicant to 

generate a document or record that does not exist today. Not only would that be contrary to well-
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established precedent,13 but it would be duplicative of Mr. Vellante’s testimony already in the 

record.14 

  Lastly, the Intervenors grossly mischaracterize the Superior Court’s order in Subbloie v. 

Connecticut Siting Council.15 Judge Levine’s May 13, 2015 Order simply states “Order of 

remand entered, vacating original Siting Council decision. New hearing to be held before the 

Siting Council, with a new decision to be issued.” See Joint Motion, Exhibit B. In the May 13, 

2015 Transcript of Proceeding, Judge Levine simply states “It’s my understanding that there’s 

been an agreement in the form of an oral stipulation that this matter should be remanded to the 

Siting Council for new hearings.” See Joint Motion, Exhibit A. The remainder of the transcript 

consists of introductions and concurrences that Judge Levin will issue an order. Contrary to the 

Intervenors’ declaration otherwise, there is no acknowledgment or agreement by the Council 

“that the records and data considered by Cellco’s experts should have been discoverable by the 

intervenors and upon remand at the new CSC hearing any records and data considered by 

Cellco’s experts shall be discoverable by the intervenors and the CSC.” Joint Motion, at p. 5. 

 The Subbloie case is also distinguishable from the present matter in critical ways.16 In 

Subbloie, there was no dispute about the existence of the records at issue—Cellco had explicitly 

acknowledged possessing coverage modeling data but refused to produce it based on 

 
13 Nowhere in the UAPA or Rules of Practice is there any authority to require a party to generate a new document or 
record not already in that party’s possession as part of discovery. 

14 In Footnote 1 of the Joint Motion, the Intervenors posit that the Applicant could have “simply produce[d] the 
requested materials as otherwise required by Connecticut law.” Putting aside that this would require the Applicant to 
create a document or record not already in its possession, the Intervenors fail to ever provide an applicable 
Connecticut law that would require the Applicant to take such unprecedented action. 

15 The Applicant notes that the order and transcript from the Subloie case have not been admitted into evidence in 
this proceeding, but the Applicant must respond to the Intervenors’ claims on the topic and in doing so must make 
reference to both. 

16 Upon information and belief, Attorney Bradford Babbitt is a Partner at Robinson & Cole LLP, and was in May 
2015. Attorney Babbitt, along with the undersigned Attorney Baldwin, represented Cellco in the Subbloie 
proceedings and were both present during the May 13, 2015 proceeding before Judge Levine. 
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confidentiality claims. Here, there is no evidence that any formal document or report actually 

exists beyond Mr. Vellante’s professional assessment already in the record. The Subbloie 

stipulated judgment did not establish binding precedent on the Council’s discovery procedures, 

but rather represented a case-specific agreement among parties to remand the matter to the 

Council for further hearings.  

 As much as Attorney Coppola may wish to fill the record with hearsay based on his 

version of discussions that occurred nearly 11 years ago, doing so would not only continue to 

waste the Council’s and the Applicant’s time, but it would do nothing to change what Judge 

Levine wrote in his order. Subbloie is just simply inapposite to the matter at hand and the judicial 

record flat out does not support the assertions made in the Joint Motion. 

Conclusion 

The timing and pattern of the Intervenors’ actions reflect procedural gamesmanship 

rather than a legitimate discovery effort. The Intervenors waited seven weeks after learning of 

the alleged review to file a formal written motion and then submitted that motion on the eve of 

the April 14, 2026 evidentiary hearing, creating unnecessary procedural complications and 

disrupting the orderly progression of these proceedings. The Council acted thoughtfully and 

appropriately in denying the Motion to Compel. The Intervenors’ claim of fundamental 

unfairness is unsupported: they have had ample opportunity to cross‑examine Mr. Vellante 

regarding his opinions and methodology, and the record is already replete with relevant 

information.  

The Council’s procedural rulings fall well within its broad administrative discretion and 

do not approach a due process or fundamental fairness violation. Indeed, the Council has both 

the authority and the obligation to restrict procedural tactics that threaten the orderly conduct of 



-15- 

administrative proceedings and undermine the efficiency goals embedded in Connecticut’s 

administrative framework. The Intervenors’ repeated efforts to relitigate the same issues—

combined with strategic timing designed to disrupt scheduled hearings—run directly counter to 

the Council’s duty to ensure the just, speedy, and inexpensive determination of proceedings. 

Connecticut law and the Council’s Rules of Practice expressly authorize the limitation of 

cumulative evidence and the rejection of procedural tactics that serve no legitimate purpose other 

than delay. Allowing repeated challenges to settled rulings would set a dangerous precedent, 

inviting dilatory conduct in future cases and impairing the Council’s ability to efficiently 

discharge its statutory responsibilities. 

For all of these reasons, the Applicant respectfully requests the Council to deny the Joint 

Motion.  

 

Respectfully submitted,  
THE TOWERS, LLC 
 
 
By: ______________________ 

Kenneth C. Baldwin, Esq. 
Jonathan H. Schaefer, Esq.  
Robinson & Cole LLP  
One State Street Hartford, CT 06103  
Its Attorneys 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 27th day of April 2026, a copy of the foregoing was sent, via 

electronic mail, to: 

The Honorable James L. Brinton 
First Selectperson 
Town of Washington 
Bryan Memorial Town Hall 
2 Bryan Hall Plaza 
Washington Depot, CT 06794-0383 
(860) 868-2259 
Jbrinton@washingtonct.org  
 
The Honorable Gregory M. LaCava 
First Selectperson 
Town of Warren 
50 Cemetery Road 
Warren, CT 06754 
(860) 868-7881 
selectman@warrenct.gov 
 
David F. Sherwood, Esq. 
Moriarty, Paetzold & Sherwood 
2230 Main Street 
P.O. Box 1420 
Glastonbury, CT 06033 
(860) 657-1010 
dfsherwood@gmail.com 
 
Joseph P. Mortelliti, Esq. 
Cramer & Anderson LLP 
30 Main Street, Suite 204 
Danbury, CT 06810 
(203) 744-1234 
jmortelliti@crameranderson.com 
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Mario F. Coppola, Esq. 
Matthew L. Studer, Esq. 
Berchem Moses PC 
1221 Post Road East, Suite 301 
Westport, CT 06880 
(203) 227-9545 
mcoppola@berchemmoses.com  
mstuder@berchemmoses.com  
 

 _____________________ 

 Kenneth C. Baldwin 
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Opinion

Sheila A. Huddleston, Judge

*1  The plaintiff, Debra Cohen, brought this administrative
appeal to challenge a decision by the defendant,
the Commission on Human Rights and Opportunities
(commission), acting through its chief human rights referee
(referee), dismissing a portion of a whistleblower retaliation
complaint and striking the remainder of the complaint
as untimely. The plaintiff argues that (1) the referee
improperly allowed the defendant, Office of the Probate Court
Administrator (administrator), to file a motion to strike after
filing its answer, in violation of the Practice Book; and (2)
the time limit for filing a whistleblower complaint pursuant
to General Statutes § 4-61dd is not jurisdictional and was
tolled by the pendency of another administrative proceeding.
The defendants argue that (1) the Practice Book does not
govern proceedings in administrative agencies; and (2) the
time limit is not jurisdictional but is mandatory, and it was not
tolled by a personnel proceeding brought against the plaintiff
by her employer, the administrator. The court concludes that
the referee correctly determined that the plaintiff's complaint
was untimely, that no facts alleged by the plaintiff warranted
equitable tolling of the complaint, and that there were no
allegations of retaliation against any other official or entity.
The plaintiff's complaint was properly stricken, and the
plaintiff's appeal is dismissed.

BACKGROUND

The probate court administrator is appointed from among the
judges of the probate courts by the chief justice pursuant to
General Statutes § 45a-74. As set forth in General Statutes §
45a-77, the administrator's duties are both advisory, providing
training to probate judges and staff, and supervisory. The
administrator's supervisory duties include but are not limited
to visiting each probate court to examine its records and files
to ascertain whether the court's business has been conducted
in compliance with governing statutes. General Statutes §
45a-77(f) and (g).

The administrator is authorized to hire assistants and clerical
help. General Statutes § 45a-81(a). Assistants who are
attorneys are not permitted to engage, directly or indirectly,
in the practice of law before any probate court and are
deemed employees of the Judicial Branch. General Statutes §
45a-81(b) and (c).

In accordance with a policy established by the Supreme
Court in 1985, serious discipline against a non-union Judicial
Branch employee may be imposed only by a three-judge
panel, also sometimes called a three-judge board (board),
after a finding of cause for such discipline. Serious discipline,
under the policy, includes suspension without pay for more
than five days, demotion, and discharge. There is no review
or appeal procedure for a decision rendered by such a board.
See Judicial Branch Administrative Policies and Procedures
Manual, Policy 612, Corrective Discipline (Policy 612).

The administrator engaged the plaintiff as a staff attorney

in 2005.1 Her direct supervisor was the administrator's
chief counsel (chief counsel). The plaintiff's duties included
visiting the probate courts and auditing random files to
determine whether the files were up to date and whether
required accountings had been timely filed. ROR, p. 75-76.

*2  When the plaintiff joined the administrator's staff, the
plaintiff was also serving as the court-appointed trustee for
one probate estate and as the conservator of the estate and
person of a conserved person. The administrator was unaware
that the plaintiff held these fiduciary positions in the probate
courts. The plaintiff continued to serve in these fiduciary
positions while she was employed by the administrator.
During that time, however, she failed to file required financial
accountings in the probate cases. ROR, pp. 75-77, 83.
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In May 2012, a probate court clerk contacted the chief
counsel to inquire whether the plaintiff, as an employee of the
administrator, could serve as a fiduciary in probate matters.
The question arose because an assistant probate court clerk
had discovered that the plaintiff, as trustee of a probate
estate, had failed to file required tri-annual accountings. Over
the following year and a half, the chief counsel and the
administrator learned that the plaintiff had also failed to file
federal and state tax returns on the income to the probate
estate for which she was a trustee and had requested fiduciary
fees from the estate. ROR, pp. 76-79. The probate judge
overseeing the administration of the estate contacted the chief
counsel on a number of occasions regarding concerns about
the plaintiff's actions as a fiduciary. The probate judge ordered
the plaintiff to resolve the tax issues and to bear responsibility
for penalties and interest related to the late tax filings. The
chief counsel met with the plaintiff and communicated with
her by e-mail numerous times over the period between May
1, 2012 and October 31, 2013. In consultation with the
administrator, the chief counsel gave the plaintiff a series of
directives regarding resolving the probate court matters in
which she was involved and returning any fiduciary fees she
had taken while employed by the administrator. In July 2013,
the chief counsel issued a written reprimand to the plaintiff.
He subsequently issued written directives setting out what
the plaintiff was required to do to resolve the probate court
matters. On October 17, 2013, he cautioned her that failure
to comply could lead to discipline or termination. ROR, pp.
79-87. She then sent him a series of different accounts related
to her conservatorship. Review of those accounts revealed
discrepancies with earlier accounts the plaintiff had filed.
The chief counsel determined that the plaintiff was engaging
in deception with the administrator and with the probate
court overseeing the estate at issue. On October 31, 2013, he
placed the plaintiff on administrative suspension without pay
pending an administrative investigation.

Although Judicial Branch policy required a determination
of cause for suspension without pay for more than five
days, the administrator did not request the appointment of
a reviewing panel until May 28, 2014, when he wrote to
the chief court administrator and recommended the plaintiff's
termination from employment. He cited three general grounds
for termination: (1) By serving as a court-appointed fiduciary
in matters before the probate courts while employed by the
administrator with supervisory authority over the probate
courts, the plaintiff violated various statutes and policies,
including engaging in the practice of law; (2) the plaintiff
failed to follow directives of her supervisors; and (3)

the plaintiff attempted to conceal fiduciary fees taken by
submitting deceptive accountings to both the administrator
and to the probate courts. The plaintiff disputed these charges.

*3  In accordance with Policy 612, the chief court
administrator appointed Superior Court Judges Barbara N.
Bellis, Robert J. Devlin, Jr., and Maria Araujo Kahn to serve
as the disciplinary board to hear the charges against the
plaintiff. ROR, pp. 72-74. The board conducted a hearing on
the charges over six days in August and September 2014.
ROR, pp. 33, 310. The board admitted approximately a
hundred exhibits and heard seven witnesses, including the
plaintiff, who was represented by counsel. On October 6,
2014, the board rendered its decision orally in open court. The
board held that the administrator bore the burden of proving
the charges by clear and convincing evidence. The board
unanimously found that the administrator had proved, by clear
and convincing evidence, that the plaintiff failed to comply
with reasonable directives of her supervisors and made a
deliberate attempt to conceal from both the administrator
and the probate courts the fees she had taken from the
accounts. In light of its findings on those two charges,
the board concluded that it was unnecessary to determine
whether the plaintiff's conduct amounted to the practice of law
and was prohibited by state statute, regulation, or policy. It
found that there was just cause for the imposition of serious
discipline, and that termination of the plaintiff's employment
was discipline commensurate with the severity of her conduct
and necessary to preserve the integrity and effectiveness of
the administrator. ROR, p. 96.

The board found that the plaintiff had been suspended without
pay for more than five days without approval of the chief
court administrator. The board awarded the plaintiff back pay
for the period from November 5, 2013, five days after her
suspension, to May 28, 2014, when the request for a hearing
and suspension without pay was submitted to the chief court
administrator. It ordered that her termination was effective as
of the day the board rendered its decision, October 6, 2014.
ROR, p. 97.

THE WHISTLEBLOWER COMPLAINT

On January 5, 2015, the plaintiff submitted a whistleblower
retaliation complaint form to the commission's Office of
Public Hearings pursuant to General Statutes § 4-61dd. The
plaintiff named the Office of the Probate Court Administrator
as the sole respondent. ROR, pp. 306-13.
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In response to question 7.C on the complaint form, the
plaintiff alleged that she had met with three auditors in
the Office of the Auditors of Public Accounts to complain
that (1) the Judicial Branch's human resources office had
failed to investigate her claims of a hostile and retaliatory
work environment; (2) the administrator failed to follow
Judicial Branch policies and procedures regarding the hiring
of employees; and (3) the administrator had taken actions
to circumvent state statutes regarding the staffing of probate
courts. ROR, pp. 307-09.

The whistleblower complaint form contained the following
question: “On what date did you learn about the personnel
action(s) threatened or taken against you because of the

information you disclosed in 6.C2 above?” The plaintiff
responded:

The incidents disclosed in 6.C above occurred in the
summer/fall 2013 and were disclosed on October 31, 2013,
at 9:30 a.m. to the Public Auditors. At 3:00 p.m. on the
October 31, 2013, I was put on unpaid administrative
leave by my employer ... A lengthy administrative process
followed, culminating in a 3-judge panel hearing in
Superior Court in August and September 2014. During
the course of the hearings, it was acknowledged by
[the administrator's counsel] that they were aware of my
whistleblower complaints.

The court rendered its decision on October 6, 2014. That
decision relates back to my October 31, 2013 9:30 a.m.
whistleblower complaints. It was not until the decision
terminating my employment on October 6, 2014, that
the retaliation for my whistleblower complaints ripened/
became actionable.

ROR, p. 310.

The relief sought by the plaintiff included reinstatement to
her prior position and pay grade without a break in service or
reinstatement to a comparable position as well as retroactive
reinstatement of all benefits, lost wages, statutory interest,
attorneys fees, and costs. ROR, p. 313.

The complaint was initially assigned to Chief Human Rights
Referee Alvin Wilson, who presided over early conferences
and discovery issues. Referee Wilson resigned from the
Office of Public Hearings in December 2015 and the matter
was reassigned to his successor, Chief Human Rights Referee
Michele C. Mount, who issued a scheduling order on October
12, 2016. ROR, pp. 106-07. Pursuant to that order, with a

one-week extension granted by the referee, the administrator
filed a motion to strike the whistleblower complaint on
November 7, 2016, asserting that the plaintiff had failed to
allege that the administrator had taken any personnel actions
against her within the ninety-day statute of limitations period
established by General Statutes § 4-61dd(e)(2)(A). ROR,
pp. 59, 100. The plaintiff objected to the motion to strike,
claiming that it was untimely because it was out of the
order of proceedings established by Practice Book § 10-6.
ROR, pp. 35-36. She also argued that “judicial review” of an
administrative decision required a final decision and that the
decision issued by the board on October 6, 2014, was the final
decision. ROR, pp. 36-40.

*4  On January 5, 2017, Referee Mount issued a ruling
captioned “Ruling on Respondent's Motion to Strike and
Sua Sponte Dismissal.” ROR, p. 28. She characterized
the plaintiff's whistleblower complaint as a claim that
she was suspended and later terminated “based on false
charges by respondent in retaliation for making a claim of
sexual harassment,” noting that claims of sexual harassment
discrimination should be addressed under General Statutes §
46a-51 et seq., rather than the whistleblower statute. She then
divided the motion to strike (and presumably the complaint
itself) into two counts. “Count one” referred to the findings of
the three-judge board and was treated as a motion to dismiss
based on lack of jurisdiction. “Count two” referred to claims
against the administrator, which the administrator claimed
were untimely. ROR, pp. 28-31.

With respect to “count one,” the referee stated that the
board had found, by clear and convincing evidence, that
the plaintiff had engaged in a deliberate attempt to conceal
fees, and that the board had ruled that such concealment was
in violation of Judicial Branch procedures and probate law,
warranting serious discipline. She also noted that a discussion
of the board's decision could be found in Cohen v. Office of
Probate Court Administrator, Superior Court, judicial district
of Hartford, Docket No. CV 15-5040589S (May 5, 2016,
Robaina, J.), 2016 WL 3026785. The referee then stated:
“This tribunal has no statutory authority to overturn or modify
the complainant's termination by the Board. Additionally,
the Superior Court has previously determined that Cohen's
termination was based purely upon her work-related actions
as a public official. The issues determined by the Board
are not within the jurisdiction of this court and must be
dismissed.” ROR, p. 30.
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With respect to “count two,” allegations that the administrator
had retaliated against the plaintiff, the referee stated that
the administrator's act of placing the plaintiff on unpaid
administrative leave on October 31, 2013, was “the only
qualifying, potential adverse personnel action” on which
the plaintiff could have made a whistleblower retaliation
claim. She noted that General Statutes § 4-61dd requires
an employee to file a retaliation complaint “[n]ot later than
ninety days after learning of the specific incident giving
rise to a claim that a personnel action has been threatened
or has occurred” in retaliation for whistleblowing activity.
The referee recognized that the ninety-day filing requirement
was not jurisdictional but was a mandatory statute of
limitations that barred an untimely action unless “waiver,
consent, estoppel or some other equitable tolling applies.” She
determined that “[t]here are no allegations by the complainant
that would require tolling” of the ninety-day time period, and,
accordingly, she granted the motion to strike. ROR, p. 30-31.

The plaintiff moved for reconsideration but did not request
leave to file an amended complaint to allege facts to support
an equitable tolling of the limitation period. The hearing
officer did not act on the motion for reconsideration within
twenty-five days, thereby denying it pursuant to General
Statutes § 4-181a(a). The plaintiff then filed this appeal
pursuant to General Statutes § 4-183.

After the appeal was argued, this court's review of the
regulation governing motions to strike in whistleblower cases
led it to question whether the referee's decision was a final
decision for purposes of the court's jurisdiction under General
Statutes § 4-183(a). In response to an order by the court,
the parties submitted supplemental briefs. Each party argued
that the referee's decision was a final decision, although the
parties' reasoning differed.

After reviewing the supplemental briefs, the court determined
that an articulation of the referee's decision was needed both
as to the basis for the referee's decision that she lacked
jurisdiction over “count one” and as to the issue of finality
with respect to “count two.” It accordingly remanded the case
to the commission for such articulation. See Commission on
Human Rights and Opportunities v. Hartford, 138 Conn.App.
141, 154 n.9, 50 A.3d 917, cert. denied, 307 Conn. 929, 55
A.3d 570 (2012) (“a trial court hearing administrative appeals
has the same power [to remand for articulation of the basis of
decision], which sometimes is necessary to reach a reasoned
and informed decision”). The referee filed an articulation in
the Office of Public Hearings on October 4, 2018, and the

administrator filed a copy of the articulation in this court on
October 11, 2018. See Docket Entry # 124.

*5  In the articulation, the referee stated that she lacked
jurisdiction over any action by the board because—among
other reasons—there were no allegations against the board
in the whistleblower complaint. The plaintiff's whistleblower
complaint did not claim that the plaintiff had made any
complaint or disclosure to a “qualifying individual” regarding
the board. The referee further stated that an adverse action
taken against the plaintiff by someone other than the
respondent or a named party would not be a “qualifying
adverse action” under the whistleblower retaliation statute.
In addition, the referee analyzed the issue of claim
preclusion with respect to the board's determination that the
administrator had proved, by clear and convincing evidence,
that the plaintiff had engaged in several types of malfeasance
that warranted her dismissal.

With respect to the finality of the decision striking “count
two” of the whistleblower complaint, the referee stated that
the decision was intended to be final. She further explained
her reasons for concluding that the complaint could not be
amended to bring it within the ninety-day limitations period.

After the articulation was filed, the court afforded the parties
the opportunity to submit supplemental briefing to address the
articulation. Docket Entry # 125. No party responded.

APPLICABLE LAW

This appeal was brought pursuant to the Uniform
Administrative Procedure Act (UAPA), General Statutes §

4-183.3 “Under the UAPA, it is [not] the function ... of
this court to retry the case or to substitute its judgment for
that of the administrative agency ... Even for conclusions of
law, [t]he court's ultimate duty is only to decide whether, in
light of the evidence, the [agency] has acted unreasonably,
arbitrarily, illegally, or in abuse of its discretion.” (Citation
omitted; internal quotation marks omitted.) Chairperson,
Connecticut Medical Examining Board v. Freedom of
Information Commission, 310 Conn. 276, 281, 77 A.3d 121
(2013). “[C]onclusions of law reached by the administrative
agency must stand if the court determines that they resulted
from a correct application of the law to the facts found and
could reasonably and logically follow from such facts ...
[Similarly], this court affords deference to the construction of
a statute applied by the administrative agency empowered by
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law to carry out the statute's purposes.” (Internal quotation
marks omitted.) Id.

“On the other hand, it is the function of the courts to
expound and apply governing principles of law.” State
Medical Society v. Board of Examiners in Podiatry, 208
Conn. 709, 717, 546 A.2d 830 (1988). “This case presents
a question of law turning upon the interpretation of a
statute.” Id., 718. While our Supreme Court has held that
a time-tested agency interpretation of a statute will be
afforded deference, it has also held that such deference is
appropriate “only when the agency has consistently followed
its construction over a long period of time, the statutory
language is ambiguous, and the agency's construction is
reasonable.” Id., 719. The reasonableness of an agency's
construction is determined by applying “our established rules
of statutory construction.” (Internal quotation marks omitted.)
McCullough v. Swan Engraving, Inc., 320 Conn. 299, 305,
130 A.3d 231 (2016). If a statute is not ambiguous, or if the
agency's construction of the statute is not consistent, time-
tested, and reasonable, the court's review of the agency's
construction of the statute is de novo.

DISCUSSION

A

*6  Before addressing the issues raised by the plaintiff, the
court first considers whether the referee's decision striking
the complaint against the administrator was a final decision.
This is necessary to establish that the court has jurisdiction.
General Statutes § 4-183(a) provides that “[a] person who
has exhausted all administrative remedies available within the
agency and who is aggrieved by a final decision may appeal
to the Superior Court as provided in this section.” General
Statutes § 4-166(5), in turn, defines “final decision” in
relevant part as “the agency determination in a contested case
... The term does not include a preliminary or intermediate
ruling or order of any agency ...”

In this case, the referee dismissed the complaint to whatever
extent it sought relief from the board's decision and struck the
claims against the administrator as untimely. The question is
whether a decision striking certain claims is a final decision
for purposes of § 4-183.

The regulation governing motions to strike in whistleblower
cases provides as follows: “Whenever a respondent alleges

that the complaint fails to state a claim for which relief can
be granted, the respondent may file a motion to strike. The
motion shall be accompanied by a memorandum of law citing
the legal authorities relied on and shall distinctly specify
the reason or reasons for the claimed insufficiency. Unless
otherwise ordered by the presiding officer, the complainant
shall file a response to the motion within fifteen days of the
filing of the motion. If the motion is granted by the presiding
officer, the complainant shall, within the time ordered by the
presiding officer, file a revised complaint complying with
the ruling. Failure to file a revised complaint may result in
the dismissal of the case.” Regs., Conn. State Agencies §
4-61dd-15(d).

When the referee struck the claims against the administrator,
she did not state a time for amending the complaint or specify
any manner in which the complaint should be amended. In
her articulation, the referee clarified that she intended the
decision to be final, without leave to amend the complaint.
She explained that, based on the record, there were no
circumstances that could save the complaint from being time
barred. The court will address the merits of the referee's
analysis in its discussion of the timeliness of the complaint.
With respect to the issue that relates to this court's jurisdiction
—whether the referee's decision was final for purposes of §
4-183—the court concludes that it was final, and that this
court does have jurisdiction.

The court's question regarding finality arose from analogy to
the rules governing motions to strike in the Practice Book.
Under the rules of practice that govern civil actions in court,
a plaintiff whose complaint is stricken has a right to replead

within fifteen days after the decision striking the complaint.4

A ruling that strikes a complaint is not a final judgment.
See Breen v. Phelps, 186 Conn. 86, 88-89, 439 A.2d 1066
(1982). If a plaintiff chooses to stand on a complaint rather
than replead, a motion for judgment is ordinarily required
to terminate the proceeding and obtain a final judgment for
purposes of appeal. DeCorso v. Calderaro, 118 Conn.App.
617, 624 n.14, 985 A.2d 349 (2009), cert. denied, 295 Conn.
919, 991 A.2d 564 (2010).

*7  The court concludes that the referee's decision was
final for two reasons. First, unlike the Practice Book, §
4-61dd-15(d) of the regulations does not allow repleading as
a matter of right, but instead provides for repleading “within
the time ordered by the presiding officer.” Second, even if the
regulation allowed repleading as a matter of right, our courts
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have recognized that an appeal may be taken from a stricken
count when there is a final judgment as to all other counts.

Both the text and the history of § 4-61dd-15(d) of the
regulations indicate that the presiding referee has discretion to
grant or deny leave to amend a stricken complaint. The text,
as noted above, does not confer an automatic right to replead,
but allows the presiding officer to order repleading within
a specified time. The history of this provision supports the
conclusion that the presiding officer may exercise discretion
to deny leave to amend. When the whistleblower regulations
were first promulgated in 2003, they did not provide for a
motion to strike. Instead, the procedure provided for testing

the legal sufficiency of a complaint was a motion to dismiss.5

As the presiding referee in one case observed, however,
dismissal was a “draconian” result when the defects in
a complaint might be cured by repleading. See Asante v.
University of Connecticut, Commission on Human Rights and
Opportunities, OPH/WBR No. 2006-031 (March 2, 2007),
2007 WL 1052596. In cases where it appeared that a defective
complaint could be amended to state a claim, referees
sometimes denied a motion to dismiss and ordered the
complainant to file an amended complaint within a specified
time. See id. (denying motion to dismiss and directing
complainant to file amended complaint within two weeks);
see also O'Sullivan v. Vartelas, Commission on Human Rights
and Opportunities, OPH/WBR No. 2008-086 (November 20,
2008), 2008 WL 5122194 (denying motion to dismiss without
prejudice and directing complainant to amend her complaint
within two weeks). As of December 30, 2008, however,
the regulations were amended to provide a motion to strike
for testing the sufficiency of the complaint. See § 4-61-

dd-15, Regs., Conn. State Agencies;6 see also Schwartz v.
Eagan, Commission on Human Rights and Opportunities,
OPH/WBR No. 2008-095 (March 17, 2009), 2009 WL
910180 (discussing 2008 amendments to whistleblower
regulations). Since the regulation was amended to provide
for a motion to strike, referees have continued to state
a time for amending a complaint when it appears that
amendment may cure deficiencies, but have denied leave
to amend where amendment could not cure the deficiency.
See Schwartz v. Eagan, supra (granting motion to strike and
ordering amendment as to certain claims; concluding that “no
repleading could cure the legal deficiencies” in other claims
and dismissing those claims). If amendment is not ordered,
the decision striking a claim is final.

*8  Even if § 4-61dd-15(d) of the regulations expressly
authorized repleading without leave of the presiding officer,

as Practice Book § 10-44 does with respect to complaints in
court, nevertheless, rulings striking a portion of a complaint
may be treated as a final decision when a final decision is
rendered as to the remainder of the complaint. See Breen
v. Phelps, supra, 186 Conn. 89-91; DeCorso v. Calderaro,
supra, 118 Conn.App. 623-24. In this case, the referee treated
the plaintiff's complaint as consisting of two counts, one
addressing the action of the three-judge board in terminating
the plaintiff's employment, and one addressing the actions of
the administrator in suspending the plaintiff without pay. The
referee dismissed the complaint with respect to the board's
decision and struck the complaint, without leave to amend,
as to the administrator. Because the decision conclusively
resolved all claims in the whistleblower complaint, it is a final
decision for purposes of appeal under § 4-183.

B

The plaintiff's whistleblower retaliation complaint was filed

pursuant to General Statutes § 4-61dd.7 Section 4-61dd(a)
provides that a person having knowledge of “any matter
involving corruption, unethical practices, violation of state
laws or regulations, mismanagement, gross waste of funds,
abuse of authority or danger to the public safety occurring
in any state department or agency ... may transmit all facts
and information in such person's possession to the Auditors
of Public Accounts.” Section 4-61dd(e)(1) prohibits any state
officer or employee from taking any personnel action “in
retaliation” for a disclosure of such information to the auditors
of public accounts. Section 4-61dd(e)(2)(A) then provides in
relevant part: “Not later than ninety days after learning of
the specific incident giving rise to a claim that a personnel
action has been threatened or has occurred in violation of
subdivision (1) of this subsection, a state ... employee ...
may file a complaint against the state agency ... concerning
such personnel action with the Chief Human Rights Referee
designated under section 46a-57. Such complaint may be
amended if an additional incident giving rise to a claim under
this subdivision occurs subsequent to the filing of the original
complaint ...”

*9  The administrator moved to strike the plaintiff's
whistleblower complaint on the ground that all the personnel
actions alleged in that complaint occurred more than
ninety days before the plaintiff filed the complaint. The
administrator noted that the only event alleged in the
plaintiff's complaint that occurred within the ninety-day
statute of limitations was the issuance of the board's decision
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terminating the plaintiff's employment, but the plaintiff had
not named the board as a respondent or claimed that the board
acted in retaliation for the plaintiff's alleged whistleblowing.

A motion to strike tests the legal sufficiency of a pleading
and requires no factual findings. Doe v. Hartford Roman
Catholic Diocesan Corp., 317 Conn. 357, 398, 119 A.3d 462
(2015). Under the rules of practice that govern actions in
the trial court, motions to strike usually may not be used
to raise statute of limitations claims. See Greco v. United
Technologies Corp., 277 Conn. 337, 344 n.12, 890 A.2d
1269 (2006). Even in the trial court, however, there are two
exceptions to that general rule. One is when the parties agree
that the complaint sets forth all the facts relevant to the statute
of limitations issue. See Forbes v. Ballaro, 31 Conn.App.
235, 239, 624 A.2d 389 (1993). The second exception arises
“when a statute gives a right of action which did not exist
at common law, and fixes the time within which the right
must be enforced, the time fixed is a limitation or condition
attached to the right—it is a limitation of the liability itself
as created, and not of the remedy alone.” (Internal quotation
marks omitted.) Greco v. United Technologies Corp., supra,
277 Conn. 344 n.12. In objecting to the motion to strike, the
plaintiff in this case objected to the use of the motion to strike
out of the order of pleadings prescribed by the Practice Book,
but she did not argue that a motion to strike is an inappropriate
procedure for raising a statute of limitations claim under §
4-61dd.

In her objection to the motion to strike, the plaintiff made
three arguments to the referee. First, she argued that the
motion to strike was filed out of order under Practice
Book §§ 10-6 and 10-7. Second, she argued that a forensic
accountant examined her fiduciary records in the course of
the administrator's investigation following her suspension,
and that the forensic accountant determined that there was
no wrongdoing with respect to the plaintiff's fiduciary roles.
Third, she argued that there was no “final decision” pursuant
to General Statutes § 4-183 until the board rendered its
decision terminating her employment. The referee did not err
in rejecting these arguments.

First, the argument that the order of pleadings before the
referee are governed by the Practice Book is clearly wrong.
Practice Book § 1-1(a) expressly states that “[t]he rules for
the superior court govern practice and the procedure in the
superior court ...” (Emphasis added.) The Practice Book does
not govern proceedings before administrative agencies. See
Vega v. Waltsco, Inc., 46 Conn.App. 298, 302, 699 A.2d 247

(1997) (“The Superior Court judges have inherent power to
make rules governing procedure in the courts ... The judges
exercise that power by enacting rules of practice that are
expressly limited to governing practice and procedure in the
Superior Court. Nowhere in those rules do the judges purport
to extend their rule-making authority to procedures before
administrative agencies”). To the contrary, the UAPA requires
administrative agencies to develop their own rules of practice.

See General Statutes § 4-167.8 In this case, the regulations
that govern whistleblower proceedings before a human rights
referee are set forth in § 4-61dd-1 through § 4-61dd-21
of the regulations of Connecticut State Agencies. Section
4-61dd-9(b) provides in relevant part that the presiding officer
“shall establish a schedule for all prehearing matters ...
including but not limited to ... (4) [m]otions directed to
the pleadings.” Unlike the Practice Book, the whistleblower
regulations do not prescribe the order of pleadings after the
complaint and the answer. Moreover, the presiding officer
is clearly afforded discretion to manage the proceedings by
issuing scheduling orders. In this case, the referee set a date
for a dispositive motion, then extended that deadline by a
week, and considered and ruled on the administrator's motion
to strike. The plaintiff's claim that the Practice Book barred
the motion to strike lacks merit.

*10  The plaintiff's second claim to the referee was that
a forensic investigation of her fiduciary accounts cleared
her of wrongdoing with respect to those accounts. Her
whistleblower complaint, however, contained no allegations
concerning a forensic investigation. Nor is it clear how her
argument regarding the forensic investigation affects the
claim that her complaint was untimely. She argued to the
referee (without supporting allegations in her complaint)
that both the administrator and the administrator's attorney
testified about the forensic accountant's review on August 27,
2014, before the three-judge board. She did not, however,
ask for leave to amend her whistleblower complaint to add
allegations regarding the forensic examination, nor did she
explain how events occurring on or before August 27, 2014
—more than ninety days before she filed her whistleblower
complaint—rendered that complaint timely.

Finally, the plaintiff objected to the motion to strike on the
ground that she had been unable to seek “judicial review”
of the administrator's action pursuant to General Statutes §
4-183 until she had a “final decision” in a “contested case.”
Her argument appeared to confuse the statutory procedure
for judicial review of an agency action under § 4-183
with the procedure for seeking administrative review by the
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commission under § 4-61dd for actions allegedly taken or
threatened in retaliation for whistleblowing. The plaintiff's
argument was mistaken in two respects. First, § 4-61dd
does not require a “final decision” before a whistleblower
complaint is filed; to the contrary, § 4-61dd(e)(2)(A)
expressly authorizes the filing of a whistleblower complaint
when a personnel action is merely “threatened” in retaliation
for a party's actions in reporting misconduct. Second, even if
the requirements of § 4-183 could somehow be imported into
§ 4-61dd, § 4-183 would not apply to the proceeding before
the board because that proceeding was not a “contested case”

as that term has been defined by General Statutes § 4-1669 and
explained by the Supreme Court. According to the allegations
of the plaintiff's whistleblower complaint and the transcript
of the board's decision incorporated therein, the proceeding
before the board was conducted pursuant to a Judicial Branch
personnel policy established by the Supreme Court in 1985.

It was not a hearing mandated by a statute.10

The referee rejected the plaintiff's arguments regarding the
timeliness of her whistleblower complaint, concluding that
§ 4-61dd requires a complaint to be filed not later than
ninety days after learning of the specific incident giving
rise to the claim that a personnel action has been taken or
threatened in retaliation for whistleblowing activity. ROR, pp.
30-31. The referee observed that the administrator's “action
of putting complainant on unpaid administrative leave is the
only qualifying, potential adverse personnel action on which,
the plaintiff may have made a whistleblower retaliation
claim” under § 4-61dd; ROR, p. 30; and that the limitation
period for that action, which occurred on October 31, 2013,
expired on January 29, 2014, almost a year before the plaintiff
filed her complaint. ROR, p. 31. The referee also concluded
that she had no jurisdiction over any action by the board.

C

*11  On appeal to this court, the plaintiff argues that (a)
the referee improperly considered the motion to strike, which
was filed out of the order of pleadings required by Practice
Book §§ 10-6 and 10-7; (b) the referee erroneously concluded
that the ninety-day time limit was jurisdictional; (c) the
plaintiff's whistleblower complaint was timely because the
plaintiff was required to exhaust her administrative remedies
through the three-judge board hearing; and (d) the referee
erred in holding that the only “qualifying event” was the
administrator's decision placing the plaintiff on administrative
leave without pay on October 31, 2013. The plaintiff also

argues that the referee's decision that she lacked jurisdiction
over the board was based on an erroneous view that the
plaintiff had made a claim of sexual harassment and was
unsupported by any legal discussion.

As discussed in section B above, the plaintiff's argument
regarding the applicability of Practice Book pleading rules
fails because the Practice Book does not govern procedures
in administrative agencies. See Practice Book § 1-1(a); see
also Vega v. Waltsco, Inc., supra, 46 Conn.App. 302. The
whistleblower proceeding before the referee was governed
by the whistleblower regulations and was subject to the
scheduling discretion of the presiding referee. As discussed
below, the plaintiff's remaining arguments on appeal also fail.

The plaintiff's argument that the referee erroneously
concluded that the ninety-day time limit in § 4-61dd was
jurisdictional is refuted by the express language of the
referee's ruling. The referee stated: “This ninety-day filing
requirement is technically not a jurisdictional prerequisite,
but, in essence, is a mandatory statute of limitations. Thus,
an untimely complaint will be barred unless waiver, consent,
estoppel or some other compelling equitable tolling applies.”
ROR, pp. 30-31. In support of that ruling, the referee cited
Zipes v. Trans World Airlines, Inc., 455 U.S. 385, 393, 102
S.Ct. 1127, 71 L.Ed.2d 234 (1982), which concerned filing
deadlines for Title VII discrimination claims, and Williams
v. Commission on Human Rights & Opportunities, 257
Conn. 258, 283-85, 777 A.2d 645 (2001), which concerned
filing requirements under the Connecticut Fair Employment
Practices Act.

In Williams, the Supreme Court held that a 180-day period
for filing a discrimination complaint was not a jurisdictional
limitation but was nevertheless a mandatory statute of
limitations. It further held that “a complaint that is not filed
within the mandatory time requirement is dismissable unless
waiver, consent, or some other compelling equitable tolling
doctrine applies.” Id., 284. The referee's decision in this case
applied the analysis of the Williams court to conclude that
the ninety-day limitation period in § 4-61dd(e)(2)(A) is not
jurisdictional but is nevertheless mandatory.

The referee's decision in this case was also consistent with
the Appellate Court's decision in Saeedi v. Commissioner
of Mental Health & Addiction Services, 143 Conn.App.
839, 848-52, 71 A.3d 619 (2013). In Saeedi, the Appellate
Court relied on Williams v. Commission on Human Rights &
Opportunities, supra, 257 Conn. 258, when it rejected a claim
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that the ninety-day time limit in § 4-61dd(e) is jurisdictional.
It did not reach the related question of whether the time
limit is mandatory because the defendant in Saeedi had not
properly asserted a statute of limitations defense. In this case,
however, the administrator did assert a statute of limitations
defense as its third special defense to the whistleblower
complaint. ROR, pp. 292-93. Consistent with the logic of
both Williams and Saeedi, the referee in this case correctly
held that the ninety-day time limit in § 4-61dd(e)(2)(A) is not
jurisdictional but is mandatory and failure to comply with it
warrants striking a complaint unless waiver, consent, or other
compelling grounds for equitable tolling exist.

*12  The plaintiff's claim that her complaint was timely
because she was required to exhaust her administrative
remedies through the three-judge board is unavailing on both
procedural and substantive grounds. As a procedural matter,
the plaintiff did not make this argument to the referee in
her objection to the motion to strike, but only in a petition
for reconsideration after the referee issued her ruling. As
a substantive matter, the exhaustion argument fails because
§ 4-61dd(e)(2)(A) does not require exhaustion of other
administrative remedies.

A plaintiff cannot raise issues on appeal that she failed
to present to the hearing officer below. See Solomon v.
Connecticut Medical Examining Board, 85 Conn.App. 854,
862, 859 A.2d 932 (2004), cert. denied, 273 Conn. 906, 868
A.2d 748 (2005); see also Valente v. Commissioner of Motor
Vehicles, Superior Court, judicial district of New Britain,
Docket No. CV-15-6029369-S (October 19, 2015, Schuman,
J.) (61 Conn. L. Rptr. 138), affirmed per curiam, 169
Conn.App. 908, 155 A.3d 328 (2016). It is not sufficient to
raise a claim in a petition for reconsideration when the claim
could have been raised before a ruling was issued. General
Statutes § 4-181a(a) authorizes a petition for reconsideration
to point out an error of fact or law, to offer new evidence that
is material where there was good cause for failing to offer

it in the agency proceeding, and for other good cause.11 A
petition for reconsideration, like a motion for reargument in
court, is not to be used as an opportunity to have a second bite
of the apple or to present additional cases or briefs that could
have been presented at the time of the original argument.
See Opoku v. Grant, 63 Conn.App. 686, 693, 778 A.2d 981
(2001).

The plaintiff's unpreserved exhaustion argument also fails on
the merits. In making the argument, she relies on Campbell v.
Plymouth, 74 Conn.App. 67, 82, 811 A.2d 243 (2002). This

reliance is misplaced. Campbell involved a whistleblower
retaliation action brought pursuant to General Statutes
§ 31-51m(c), which expressly requires a whistleblower
to exhaust “all available administrative remedies” before

bringing a civil action in Superior Court.12 General Statutes
§ 4-61dd(e)(2)(A), to the contrary, allows a whistleblower
to file a complaint with the commission within ninety
days after learning of “the specific incident giving rise
to a claim that a personnel action has been threatened
or has occurred ...” (Emphasis added.) It further provides
that “[s]uch complaint may be amended if an additional
incident giving rise to a claim under this subdivision occurs
subsequent to the original complaint.” (Emphasis added.) By
imposing time limits for making claims regarding “specific
incidents,” the statute requires a complainant to take prompt
action to preserve and present a whistleblower retaliation
complaint. Allowing a complaint to be brought when an
adverse action is only “threatened” but has not yet occurred
serves to avert retaliatory conduct before it ripens into a
more consequential action. The relatively short time limit
in § 4-61dd(e) serves to foster the early resolution of
whistleblower retaliation claims.

*13  Indeed, it would make little sense to impose
an exhaustion requirement on whistleblower retaliation
complaints to the Chief Human Rights Referee, because
the whistleblower complaint procedure set out in §
4-61dd(e)(2)(A) is itself an administrative proceeding that
was intended as alternative to existing administrative
avenues for whistleblower protection. See Conn. Joint
Standing Committee Hearings, Government Administration
& Elections, 2002 Sess., p. 205 (testimony of Attorney
General Richard Blumenthal). In what is now codified as

General Statutes § 4-61dd(e)(3),13 the legislature preserved
the administrative remedies that had previously been codified

in General Statutes (Rev. to 2001) § 4-61dd(b).14 Such other
avenues included filing a grievance with the Employees'
Review Board pursuant to General Statutes § 5-202 or
pursuing relief through a collective bargaining agreement
process. The plaintiff's argument that her whistleblower
retaliation claim did not “ripen” until the board issued
its decision terminating her employment ignores the plain
language of § 4-61dd(e)(2)(A).

The plaintiff also claims on appeal that the referee erred in
holding that the only “qualifying event” for a whistleblower
retaliation claim was the administrator's action placing her
on unpaid administrative leave on October 31, 2013. She
argues that the administrator engaged in repeated retaliatory
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acts. Although she is correct that her whistleblower complaint
contained allegations of other personnel actions that occurred
later than October 31, 2013, none of the acts alleged
in the complaint that are attributable to the administrator
occurred within the ninety-day period before she filed her
whistleblower complaint.

*14  More specifically, in response to question 8(B) on the
whistleblower complaint form, the plaintiff alleged that the
following personnel actions were taken in retaliation for her
whistleblowing: (1) she was placed on unpaid administrative
leave on October 31, 2013; (2) she was referred to the Office
of Chief Disciplinary Counsel on November 6, 2013; (3) her
unemployment compensation claim was opposed in January
or February 2014; (4) on May 28, 2014, the administrator
wrote to the chief court administrator to request a hearing
to terminate the plaintiff's employment; (5) the administrator
and the chief disciplinary counsel responded to press inquiries
after the administrator's May 28, 2014 letter was posted on the
Judicial Branch website, and (6) the plaintiff was subjected

to a protracted proceeding to terminate her employment.15

ROR, pp. 311-12. None of these alleged actions by the
administrator are said to have taken place later than the
end of the evidentiary hearing before the three-judge board

in September 2014.16 On October 6, 2014, the three-judge
board convened only to render its decision; it did not receive
evidence or hear argument on that date. ROR, pp. 72-73.

The plaintiff concedes that the administrator—the sole
respondent in her whistleblower retaliation complaint—did
not have the power to terminate her employment. That power
resided solely in the three-judge board appointed by the
chief court administrator to hear the evidence relevant to
the recommended personnel action and decide whether such
action was warranted. All of the allegedly retaliatory acts
by the administrator were complete by the close of the
evidentiary hearing before the board. At that hearing, the
administrator bore the burden of proving grounds for the
recommended termination by clear and convincing evidence.
Nothing alleged in the whistleblower complaint suggests that
the administrator took any action with respect to the plaintiff
after the close of evidence before the three-judge board.

The plaintiff cites a Superior Court decision, Healey v. Dept.
of Mental Retardation, Superior Court, judicial district of
Hartford, Docket No. CV 96-0559173-S (Sept. 11, 1997,
Barry, J.), in support of her claim that repeated acts of
retaliation toll the limitations period. The Healey decision
is distinguishable. It states summarily that “[t]he plaintiff

pleads facts that allege a continuing course of conduct” that
“continued past ... the date on which she filed her complaint.”
Here, the plaintiff's whistleblower complaint did not allege
any actions by the administrator that occurred after the close
of the evidentiary hearing.

In her brief to this court, the plaintiff argued that the
administrator failed to disclose “exculpatory” information

to the three-judge board.17 Although she made a similar
argument to the referee in her objection to the motion to strike,
no such allegation appears in her whistleblower retaliation
complaint, and she did not seek leave to amend the complaint
to include such a claim. In her initial appeal brief to this
court, she offered no legal analysis as to the significance
of the information she now claims was withheld. As our
Supreme Court has frequently stated, courts “are not required
to review issues that have been improperly presented to this
court through an inadequate brief ... Analysis, rather than
mere abstraction, is required in order to avoid abandoning an
issue by failure to brief the issue properly.” (Internal quotation
marks omitted.) State v. Buhl, 321 Conn. 688, 724, 138 A.3d
868 (2016). The allegation of nondisclosure was not made in
the whistleblower complaint and the plaintiff failed to provide
any legal analysis of its significance in her opening brief. This
court declines to consider arguments that are not supported by
the record and are not supported by legal analysis.

*15  In her reply brief to this court, the plaintiff attempts to
rely on the “continuing course of conduct” doctrine, based
on the nondisclosure alleged in her initial brief but not in
her whistleblower complaint, to establish that her complaint
was timely. This argument is not supported by any allegations
in the plaintiff's whistleblower retaliation complaint, which
does not allege any actions by the administrator after the
close of the evidentiary hearing before the board. Equally as
important, this argument was not made in the plaintiff's initial
brief to this court. “[I]t is improper to raise a new argument
in a reply brief, because doing so deprives the opposing party
of the opportunity to respond in writing.” (Internal quotation
marks omitted.) Markley v. Dept. of Public Utility Control,
301 Conn. 56, 74, 23 A.3d 668 (2011). The court declines to
consider legal arguments that are not supported by the record
and were improperly raised for the first time in the plaintiff's
reply brief.

D
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The plaintiff also claimed that the referee improperly
dismissed the complaint insofar as it related to the proceeding
conducted by the three-judge board. She argued that the
referee erroneously stated that the plaintiff had complained
of sexual harassment. She further argued that the referee
erroneously determined that she lacked statutory authority to
overturn the board's termination of the plaintiff's employment.
She argued, finally, that her whistleblower complaint set forth
the elements of a prima facie case of retaliation and that no
portion of it should have been dismissed.

In response to the plaintiff's arguments regarding the
dismissal of any claims relating to the board's termination of
the plaintiff's employment, the commission argued that the
plaintiff inadequately briefed her jurisdictional argument and
it should be deemed abandoned. The administrator argued
that the court should exercise its plenary power of review
to strike all claims in the whistleblower complaint because
all claims against the administrator were untimely and the
plaintiff failed to allege any retaliatory actions by the board.

Because the referee's decision did not fully explain the
reasoning for the jurisdictional dismissal, the court remanded
the matter to the referee for articulation. The referee
articulated her decision, stating several reasons for her
conclusion that she lacked jurisdiction under § 4-61dd as to
any claims against the board. Although the court thereafter
offered the parties an opportunity to submit briefs regarding
any issues discussed in the articulation, no party responded
to that offer. In this decision, the court will address only two

points presented in the articulation.18

First, the referee stated that her dismissal of any claims as
to the plaintiff's termination by the board was not based on
a belief that the plaintiff had claimed to have been subjected
to sexual harassment. She stated that she mentioned sexual
harassment in her ruling because of the ambiguity of the
plaintiff's claim that she was subjected to “aggressive and
intimidating behavior” and “disparate treatment,” claims that
might fall under General Statutes § 46a-60 if based on gender
or other protected classifications. The court concludes that the
referee's allusion to sexual harassment, even if mistaken, was
not essential to the referee's reasoning and therefore did not
prejudice substantial rights of the plaintiff.

Second, the referee stated that her conclusion regarding lack
of jurisdiction was based on the absence of any allegation of
retaliatory action by the three-judge board. She observed that
“[t]he complainant never made a [complaint] or disclosure to

a qualifying individual regarding the conduct of the Board.
Further, an adverse action taken by someone other than the
Respondent or named party, would not be a qualifying adverse
action.” Articulation, p. 10. The court concludes that the
referee properly concluded that the plaintiff had not made any
claims against the board that come within the scope of the
whistleblower statute.

*16  General Statutes § 4-61dd(e)(1) prohibits any state
officer or employee from taking or threatening to take any
personnel action in retaliation for a disclosure of information
to the state auditors or to the attorney general under the

terms of § 4-61dd(a).19 General Statutes § 4-61dd(e)(2)(A)
authorizes any employee against whom a personnel action has
been taken or threatened to file a whistleblower complaint
with the chief human rights referee.

Reading these provisions together, it is clear that the
commission's chief human rights referee is authorized by §
4-61dd to hear a whistleblower retaliation complaint if the
complaint alleges that (1) the complainant made a protected
disclosure, and (2) a state officer or employee took or
threatened an adverse personnel action in retaliation for the
disclosure. The plaintiff's whistleblower retaliation complaint
alleged only that the plaintiff had made a protected disclosure
regarding the administrator to the auditors of public accounts
and that the administrator had retaliated against her in a
number of ways, including suspending her without pay and
referring her for professional discipline. The complaint does
not allege that the plaintiff made any protected disclosure
against the three-judge board or any member thereof. The
complaint does not allege that the board terminated the
plaintiff's employment in retaliation for any complaint made
by the plaintiff. The complainant did not name either the
three-judge board or the Judicial Branch as a respondent.

It is undisputed that the administrator lacked the authority
to terminate the plaintiff's employment. Termination or other
serious discipline could be imposed only by a three-judge
board if it found just cause for such discipline after a hearing.

In an administrative appeal, the complaining party has the
burden of demonstrating that her substantial rights were
prejudiced by any alleged error. Tele Tech of Connecticut
Corp. v. Dept. of Public Utilities Control, 270 Conn. 778,
788, 855 A.2d 174 (2004). The plaintiff has not shown
that any alleged error by the referee in dismissing the
“count” against the board prejudiced the plaintiff's substantial
rights, for the simple reason that there was no such count.
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The plaintiff, who is an attorney, chose not to name the
Judicial Branch or the three-judge board as a respondent
in her whistleblower retaliation complaint. At no point in
the administrative proceeding or on appeal has the plaintiff
alleged that the board's action in terminating her employment
was taken in retaliation for a disclosure to the state auditors or
was in any way improper. She has not shown that her rights
were prejudiced by the dismissal of a claim she never made.

CONCLUSION

For the reasons stated above, the plaintiff's appeal is
dismissed. Judgment may enter for the defendants.

All Citations

Not Reported in Atl. Rptr., 2019 WL 624405

Footnotes
1 This background summary of the plaintiff's period of employment with the probate court administrator is drawn from

the findings of the three-judge board that terminated the plaintiff's employment. The plaintiff's whistleblower complaint
expressly referenced the board's decision as the action that “ripened” her retaliation complaint against the administrator.
ROR, p. 310. The transcript of the board's oral decision was attached to the administrator's motion to strike. ROR,
pp. 72-98. Both parties and the referee treated the transcript of the decision as incorporated by reference into the
whistleblower complaint. ROR, pp. 59, 39-40, 28-29.

2 There is no 6.C on the form; this question was apparently intended to refer to 7.C. Although the plaintiff's response refers
to 6.C, her response relates to the incidents she alleged in 7.C.

3 General Statutes § 4-183(j) establishes the scope of judicial review of administrative decisions. It provides: “(j) The court
shall not substitute its judgment for that of the agency as to the weight of the evidence on questions of fact. The court
shall affirm the decision of the agency unless the court finds that substantial rights of the person appealing have been
prejudiced because the administrative findings, inferences, conclusions, or decisions are: (1) In violation of constitutional
or statutory provisions; (2) in excess of the statutory authority of the agency; (3) made upon unlawful procedure; (4)
affected by other error of law; (5) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole
record; or (6) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.
If the court finds such prejudice, it shall sustain the appeal and, if appropriate, may render a judgment under subsection
(k) of this section or remand the case for further proceedings. For purposes of this section, a remand is a final judgment.”

4 Practice Book § 10-44 provides in relevant part: “Within fifteen days after the granting of any motion to strike, the party
whose pleading has been stricken may file a new pleading; provided that in those instances where an entire complaint,
counterclaim or cross complaint, or any count in a complaint, counterclaim or cross complaint has been stricken, and the
party whose pleading or a count thereof has been so stricken fails to file a new pleading within that fifteen-day period,
the judicial authority may, upon motion, enter judgment against that party on said stricken complaint, counterclaim or
cross complaint, or count thereof.”

5 As originally promulgated in 2003, § 4-61dd-15(c) of the regulations provided: “The presiding officer may, on his own
or upon motion by a party, dismiss a complaint or a portion thereof if the complainant: (1) Fails to establish jurisdiction;
(2) Fails to state a claim for which relief can be granted; (3) Fails to appear at a lawfully noticed conference or hearing
without good cause; or (4) Fails to sustain his burden after presentation of evidence.”

6 As amended effective December 30, 2008, § 4-61dd-15 of the regulations provides in relevant part as follows:

(c) The presiding officer may, on his own or upon motion by a party, dismiss a complaint or a portion thereof if the
complainant: (1) Fails to establish subject matter jurisdiction or personal jurisdiction; (2) Fails to appear at a lawfully
noticed conference or hearing without good cause; or (3) Fails to sustain his or her burden after presentation of
evidence.

(d) Whenever a respondent alleges that the complaint fails to state a claim for which relief can be granted, the
respondent may file a motion to strike. The motion shall be accompanied by a memorandum of law citing the legal
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authorities relied on and shall distinctly specify the reason or reasons for the claimed insufficiency. Unless otherwise
ordered by the presiding officer, the complainant shall file a response to the motion within fifteen days of the filing
of the motion. If the motion is granted by the presiding officer, the complainant shall, within the time ordered by the
presiding officer, file a revised complaint complying with the ruling. Failure to file a revised complaint may result in
the dismissal of the case.

7 When the events alleged in the plaintiff's whistleblower complaint occurred, General Statutes (Rev. to 2013) § 4-61dd(d)
governed the proceedings before the referee. Although a subsequent amendment inserted a new subsection (c) and
resulted in the redesignation of the operative provision as § 4-61dd(e), the amendments have no bearing on the merits
of this appeal. In the interest of simplicity, this decision refers to the current revision of the statute. General Statutes §
4-61dd provides in relevant part:

(a) Any person having knowledge of any matter involving corruption, unethical practices, violation of state laws or
regulations, mismanagement, gross waste of funds, abuse of authority or danger to the public safety occurring in
any state department or agency ... or any Probate Court ... may transmit all facts and information in such person's
possession concerning such matter to the Auditors of Public Accounts ...

(e)(1) No state officer or employee ... shall take or threaten to take any personnel action against any state or quasi-public
agency employee ... in retaliation for (A) such employee's or contractor's disclosure of information to (i) an employee
of the Auditors of Public Accounts or the Attorney General under the provisions of subsection (a) of this section ...

(2)(A) Not later than ninety days after learning of the specific incident giving rise to a claim that a personnel action
has been threatened or has occurred in violation of subdivision (1) of this subsection, a state or quasi-public agency
employee ... may file a complaint against the state agency, quasi-public agency, [or] Probate Court ... with the Chief
Human Rights Referee designated under section 46a-57. Such complaint may be amended if an additional incident
giving rise to a claim under this subdivision occurs subsequent to the filing of the original complaint. The Chief Human
Rights Referee shall assign the complaint to a human rights referee appointed under section 46a-57, who shall conduct
a hearing and issue a decision concerning whether the officer or employee taking or threatening to take the personnel
action violated any provision of this section ... If, after the hearing, the human rights referee finds a violation, the referee
may award the aggrieved employee reinstatement to the employee's former position, back pay and reestablishment of
any employee benefits for which the employee would otherwise have been eligible if such violation had not occurred,
reasonable attorneys fees, and any other damages. For the purposes of this subsection, such human rights referee
shall act as an independent hearing officer. The decision of a human rights referee under this subsection may be
appealed by any person who was a party at such hearing, in accordance with the provisions of section 4-183.

(B) The Chief Human Rights Referee shall adopt regulations, in accordance with the provisions of chapter 54,
establishing the procedure for filing complaints and noticing and conducting hearings under subparagraph (A) of this
subdivision.

8 General Statutes § 4-167(a) provides in relevant part: “In addition to other regulation-making requirements imposed by
law, each agency shall ... [a]dopt as a regulation rules of practice setting forth the nature and requirements of all formal
and informal procedures ...”

9 General Statutes § 4-166(4) defines “contested case” in relevant part as “a proceeding, including but not restricted to
rate-making, price-fixing and licensing, in which the legal rights, duties or privileges of a party are required by state statute
or regulation to be determined by an agency after an opportunity for hearing or in which a hearing is in fact held ...”

10 “The test for determining contested case status has been well established and requires an inquiry into three criteria, to
wit: (1) whether a legal right, duty or privilege is at issue, (2) and is statutorily required to be determined by the agency,
(3) through an opportunity for a hearing or which a hearing is in fact held.” (Internal quotation marks omitted.) Middlebury
v. Dept. of Environmental Protection, 283 Conn. 156, 164, 927 A.2d 793 (2007). “Under this test, if an agency is not
statutorily required to hold a hearing, but nonetheless holds a hearing gratuitously, a contested case does not arise.” Id.

11 General Statutes § 4-181a(a)(1) provides: “Unless otherwise provided by law, a party in a contested case may, within
fifteen days after the personal delivery or mailing of the final decision, file with the agency a petition for reconsideration
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on the ground that: (A) An error of fact or law should be corrected; (B) new evidence has been discovered with materially
affects the merits of the case and which for good reasons was not presented in the agency proceeding; or (C) other good
cause for reconsideration has been shown. Within twenty-five days of the filing of the petition, the agency shall decide
whether to reconsider the final decision. The failure of the agency to make that determination within twenty-five days of
such filing shall constitute a denial of the petition.”

12 General Statutes § 31-51m(b) prohibits employers from penalizing employees who report a violation of any state or
federal law or regulation to a public body. That prohibition may be enforced through a civil action brought pursuant to
General Statutes § 31-51m(c), which provides in relevant part: “Any employee who is discharged, disciplined or otherwise
penalized by his employer in violation of the provisions of subsection (b) may, after exhausting all available administrative
remedies, bring a civil action, within ninety days of the final administrative determination or within ninety days of such
violation, whichever is later ...”

13 General Statutes § 4-61dd(e)(3) provides: “As an alternative to the provisions of subdivision (2) of this subsection: (A)
A state or quasi-public agency employee who alleges that a personnel action has been threatened or taken may file an
appeal not later than ninety days after learning of the specific incident giving rise to such claim with the Employees' Review
Board under section 5-202, or, in the case of a state or quasi-public agency employee covered by a collective bargaining
contract, in accordance with the procedure provided by such contract; or (B) an employee of a large state contractor
alleging that such action has been threatened or taken may, after exhausting all available administrative remedies, bring
a civil action in accordance with the provisions of subsection (c) of section 31-51m.” It is noteworthy that § 4-61dd(e)
(3)(B) expressly retains an exhaustion requirement for the bringing of civil actions under General Statutes § 31-51m(c),
but does not similarly impose an exhaustion requirement on bringing complaints to the Employees' Review Board or the
grievance procedures under collective bargaining agreements.

14 General Statutes (Rev. to 2001) § 4-61dd(b) provided: “No state officer or employee, as defined in section 4-141, no
quasi-public agency officer or employee, no officer or employee of a large state contractor and no appointing authority
shall take or threaten to take any personnel action against any state or quasi-public agency employee or any employee of
a large state contractor in retaliation for such employee's disclosure of information to the Auditors of Public Accounts or the
Attorney General under the provisions of this section. A state or quasi-public agency employee alleging that such action
has been threatened or taken may file an appeal within thirty days of knowledge of the specific incident giving rise to such
claim with the Employees' Review Board under section 5-202, or, in the case of state or quasi-public agency employee
covered by a collective bargaining contract, in accordance with the procedure provided by such contract. An employee
of a large state contractor alleging that such action has been threatened or taken may, after exhausting all available
administrative remedies, bring a civil action in accordance with the provisions of subsection (c) of section 31-51m.”

15 The numbering of these claims does not employ the numbering used in the whistleblower complaint (ROR, pp. 311-12)
because several of the plaintiff's numbered paragraphs refer to the October 31, 2013 action. This is a summary of the
allegations.

16 The plaintiff's whistleblower complaint states that the hearing before the three-judge board took place in “August and
September 2014” but does not give the specific dates of the hearing. ROR, p. 310. Construing the complaint most
favorably to the plaintiff, the court will assume that the hearing may have ended as late as September 30, 2014. If that were
the case, the last day for the timely filing of a whistleblower complaint based on the administrator's participation in that
hearing would have been December 29, 2014. The plaintiff did not file her whistleblower complaint until January 5, 2015.

17 More specifically, the plaintiff claims that the administrator failed to disclose that a forensic accountant determined that the
plaintiff reimbursed a conservator estate by $ 10,000 more than she had actually taken in fees. The plaintiff never explains
why she believes disclosure of this information would have affected the board's decision. The court notes that the board's
decision was not based on a conclusion that the plaintiff ultimately took fiduciary fees to which she was not entitled.
Rather, it found that between October 6, 2013, and October 27, 2013, the plaintiff submitted inconsistent versions of the
accounts for the conservator estate to the chief counsel. The version submitted on October 6, 2013, showed $ 16,000
in fiduciary fees; the version submitted on October 27, 2013, showed zero dollars in fiduciary fees but also reduced the
value of the estate in an amount comparable to the fees that had been removed. ROR, pp. 86, 95. The board found that
the plaintiff had manipulated the accounts in October 2013, to conceal fees that she had already taken. ROR, p. 95. After
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reviewing these inconsistent accounts, the chief counsel placed the plaintiff on unpaid administrative leave on October
31, 2013. ROR, p. 87. On December 16, 2013, the plaintiff filed accounts in the conservatorship proceeding that showed
that she had taken $ 23,500 in fees. ROR, p. 88. The clerk of the probate court informed her that her accounts were
off by $ 157,161.87 for the period from 2002 to 2005. ROR, p. 88. In January 2014, the probate judge gave the plaintiff
specific instructions about revising the accounts. She filed a revised accounting on February 7, 2014, indicating that she
had taken $ 33,500 in fees. ROR, p. 95. The board found that she ultimately repaid the estate $ 33,500 in fees she had
taken. ROR, p. 88. Even if, as she claims, this amount was $ 10,000 more than the amount she had actually taken in
fees, her revised accounting—based on an order from the probate court overseeing the estate—would not alter the fact
that she had attempted to conceal the fees in submissions to the chief counsel in October 2013. She has not offered any
analysis to show that a conclusion that she subsequently miscalculated the fees to her own disadvantage would have
had any effect on the board's conclusion that she had engaged in deception in October 2013.

18 The points addressed in this decision were raised by the parties before the articulation was ordered. The first point was
raised in the plaintiff's brief; the second point was raised in the administrator's brief. The court does not need to, and
does not, address other issues addressed by the referee in the absence of any argument by any party that such other
issues should be addressed.

19 See note 8, supra, for the relevant statutory text.
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