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I. INTRODUCTION 

The difficu lties faced by hospita ls in de l ivering  qual ity hea lthcare services i n  a changing 

and i ncreasingly chal lenging fisca l l andscape have become; a p propriate ly, a subject of nationa l  

concern and  debate. The de l ivery of  hea lthcare services a lso rema ins  a qu intessentia l ly loca l 

issue of critical im portance to the commun ities i n  which nonprofit hospitals operate. The City 

of Waterbury knows fu l l  wel l  the chal lenges presented to its two acute care hospita ls: 

Waterbu ry Hospita l  a nd  Sa int Mary's Hospita l .  I n  response to those chal lenges, both hospitals 

have chosen to partner with a for-profit entity with the goals of addressing the immed iate 

capital  needs of the hospitals and  better i ntegrating the d el ivery of hea lthcare services across 

networks. 

The Nonprofit Hospita l  Convers ion Act, Conn .  Gen .  Stat. § 19a-486 et seq .  (the  

"Conversion Act" ), requ i res the  Attorney General to  u ndertake a review whenever a transaction 

is proposed that wou ld  transfer a m ateri a l  amount of a nonprofit hospita l's assets to a for

profit entity. Such a transfer  i s  referred to as a "hospital conversion." The pr imary purpose of 

the Attorney General' s  review of hosp ita l  convers ions is to p rotect the charitab le assets of the 

nonprofit hosp ita l  and, i n  that sense, is  an  extension of the j u risd iction granted h im i n  Conn .  

Gen .  Stat. § 3-125 to p rotect the  pub l ic's i nterest i n  gifts or  other assets he ld  for charitable o r  

publ ic purposes. This requ ires ensuring  that the  s a l e  o f  a nonprofit hospital 's assets i s  

procedura l ly and  substantively fa i r, a nd  that the p roceeds received for those assets a re 
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themselves protected as charitab le assets to be used for appropriate nonprofit purposes -

here, the advancement of health i n  the Waterbury commun ity.1 

The Office of the Attorney Genera l  (the "OAG") has com p leted an extensive review of 

the p roposed jo int venture between Greater Waterbury Hea lth Network, Inc .  ("GWH N"), and  

Vanguard Hea lth Systems, I nc .  ("Vanguard" )(col lective ly, the  "App l icants") .  Tenet Hea lthcare 

Corporation ("Tenet") is the corporate parent of Vangua rd, and  a lthough not d irectly a party to 

the transaction under  review, Tenet has appeared in this case and i s  subject to the 

mod ificat ions and cond it ions set forth herein .2 

As exp la ined i n  deta i l  below, we grant the app l ication subject to certa in  mod ificat ions 

and condit ions necessary to conform the proposed transaction to the p u rposes of the 

Convers ion Act. I n  issu ing this d ecis ion, the Attorney Genera l  thanks the parties to the 

transaction, the i ntervenors and  a l l  others who partic ipated i n  this review. The Attorney 

Genera l  extends  specia l  thanks and  recognition to the citizens of the greater Waterbury a rea .  

I t  i s  u nderstandab le  that many wi l l  have strong feel ings about a transaction antic ipated to br ing 

substantia l  change to an  institution i ntegral to the fabric of their  commun ity for over a century. 

1 Because the Attorney General's review centers on  the protection of the charitable assets, h is focus i n  reviewing 

the transaction does not general ly encompass the running of the for-profit hospital that results from a hospital 

conversion .  Contemporaneously with the OAG's review of the Joint Venture, the Office of Hea lth Care Access, 

Department of Publ ic  H ea lth ( "OHCA"), has reviewed the transaction to determine if a certificate of n eed should 

be issued i n  this case. OHCA's review is a lso undertaken pursuant to the Conversion Act, but it examines the 

proposed transaction pursuant to a separate set of criteria set forth i n  the Act. 

2 The Saint Mary's H ospital conversion review process is proceeding on a different schedule than the process i n  the 

GWHN matter. However, the publ ic hearings for both cases were held on  consecutive days so that a l l  Waterbury 

related issues could be discussed publ icly at one point in time. 
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Their attention to this transaction and i nput concern ing it a re especia l ly va lued and  

appreciated .  

II. SUMMARY 

A. The Conversion Act - An Overview 

The Convers ion Act authorizes the Attorney Genera l to review and  i nvestigate p roposed 

nonprofit to for-p rofit hospital transactions, to d i sapprove them if he finds that any of the 

criteria set forth i n  the Conversion Act a re not met, or to approve the transactions subject to 

mod ificat ions that the Attorney Genera l  deems a pp ropriate. U nder  the l aw, the Attorney 

Genera l  i s  requ i red  to assess the fai rness of the transaction, both procedura l  and  financ ia l, a nd  

to  p rotect and  p reserve the  charitab le assets o f  Waterbury Hospita l .  

The first and  on ly transaction reviewed by the OAG u nder  the Convers ion Act concerned 

the sale of Sharon Hospita l ,  In re Sale of Sharon Hospital, Docket No. OAG 01-486-01 (2001) .  

Although the Sharon d ecis ion is  over 13 years passed, it p rovides  some p recedentia l  va lue for 

our  ana lysis i n  this m atter. S ince the decis ion in Sharon, however, the Conversion Act has been 

a mended several t imes .  F i rst, i n  2004, the legis lature added add it iona l  l anguage regard ing the 

type of ent ity that can ho ld  the nonprofit hospita l's charitab le  assets after the proposed 

transact ion.  We d i scuss that amendment in deta i l  in Section V. 

Second,  i n  June  of 2014, the l egisl ature amended the Convers ion Act to a l low the 

Attorney Genera l  to "place a ny conditions  on  the approval of  an  app l ication that relate to the 

purposes of  sections 19a-486a to 19a-486h, i ncl usive ." Pub l i c  Act 14-168, sec .  lO(b) .  However, 

the Attorney Genera l  p reviously had the power to approve a p roposed transaction subject to 
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modification . Con n .  Gen .  Stat. § 19a-486b.  We interpret the power to requ i re mod ifications to 

the p roposed transaction and the power to p lace cond itions on the proposed transaction as 

identica l .  Noth ing i n  the l egislative history of Pub l ic Act 14-168 suggests an  i ntent to expand 

upon the  p revious ly existing authority to  approve transactions with modifications .  Accord ingly, 

we be l ieve that the 2014 a mendment d id  not en large the Attorney General's ju risd iction in h is 

review of a hospita l  convers ion .3 

Pursuant to the requ i rements of the Convers ion Act, the OAG is requ i red to review a 

p roposed transaction for compl iance with specifica l ly  a rt iculated standard s  that were 

estab l ished by the l egislature. Conn .  Gen .  Stat. § 19a-486c(a) . 4 More specifica l ly, the OAG sha l l  

deny an  app l i cat ion if one or  more of  the fol lowing conditions exist: 

• the transaction i s  prohibited by Connecticut statutory or  com mon l aw govern i ng 
nonprofit entities, trusts or  charities; 

• the nonprofit hospita l  fa i led to exercise due d i l igence i n  (A) decid ing to transfer, (B )  
se lect ing the p u rchaser, (C) obta in ing a fa i rness eva l uation from an i ndependent 
person expert in such agreements, or (D) n egot iati ng the terms and  cond it ions of 
the transfer; 

• the nonprofit hospital fai led to d i sclose any confl ict of interest, inc lud ing, b ut not 
l im ited to, confl i cts of interest perta in ing  to board members, officers, key emp loyees 
a n d  experts of Waterbury Hospita l, the pu rchaser or  any other  party to the 
transaction; 

3 Additional ly, we i nterpret the 2014 amendment as a l lowing the imposition of  conditions that  relate on ly to the 

grounds for d isapproval that the Attorney General is requi red to assess. Conn .  Gen. Stat. § 19a-486c. 

4 Our review pursuant to the Conversion Act does not include competition concerns that this transaction a lone or  

together with others may raise. The Attorney General has separate statutory authority pursuant to  the 

Connecticut Antitrust Act to consider a ny such concerns. 
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• the nonprofit hospita l  wi l l  not receive fa ir  market va lue  for its assets, which, for 
pu rposes of th is  subsection, means the most l i ke ly price that the assets wou ld  br ing 
i n  a sa le i n  a competitive and open market under  a l l  conditions requis ite to a fa i r  
sa le, with the  buyer and  se l ler  each acting prudent ly, knowledgeably and  i n  their 
own best interest, and with a reasonab le  t ime being a l lowed for exposure i n  the 
open m arket; 

• the fa i r  market va lue  of the assets has been man ipu l ated by any person i n  a manner 
that causes the va lue of the assets to d ecrease; 

• the financing of the transaction by the nonprofit hospita l  wi l l  p lace the nonprofit 
hospita l 's assets at an  u nreasonab le  r isk; 

• any management contract contemp l ated u nder  the transaction is not for reasonab le 
fa i r  va lue;  

• a sum equa l  to the fa ir  market va lue of the nonprofit hosp ita l's assets (A) is not 
being transferred to one or  more persons to be se lected by the superior court for 
the jud ic ia l  d istrict where the nonprofit hospital i s  l ocated who a re not affi l iated 
through corporate structure, governance or membersh ip  with either the nonprofit 
hospita l or the purchaser, u n less the nonprofit hospita l  continues to operate on a 
nonprofit bas is after the transaction and  such sum is transferred to the nonprofit 
hospital to p rovide  hea lth care services, and  (B)  is not being used for one of the 
fo l lowing p u rposes: ( i )  For appropri ate charitab le  hea lth care purposes consistent 
with the nonprofit hospital's or ig ina l  purpose, ( i i )  for the support and  p romotion of 
hea lth care genera l ly  in the affected comm u n ity, or ( i i i ) with respect to any assets 
he ld  by the nonprofit hospita l that a re subject to a use restriction i m posed by a 
donor, for a purpose consistent with the i ntent of sa id  donor; or  

• the nonprofit hospital or  the purchaser has  fa i led to provide  the Attorney General  
with info rm ation and data sufficient to eva l u ate the proposed agreement 
adequately, p rovided the Attorney Genera l  has  notified the nonprofit hospital  or the 
purchaser of the inadequacy of the information or  d ata and has p rovided a 
reasonab le  opportunity to remedy such i nadequacy. 

B. The Proposed Transaction 

GWHN and  Vanguard propose to form a for-profit joint venture (the "Jo int Venture 

Hospita l" or "JV Hospita l")  that, upon closing, w i l l  own substantia l ly a l l  of Waterbu ry Hosp ita l 's 
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assets, most sign ificantly, the hospital itse lf. Substant ia l ly a l l  of the assets wi l l  be contributed to 

the JV Hospita l  i n  exchange for a $45 mi l l ion  payment from Vanguard and a commitment of the 

JV Hospita l  to expend no less than $55 m i l l ion on cap ita l  items and the deve lopment and 

improvement of ambu latory services i n  the greater Waterbury commun ity with in  the next 

seven years. 

The resu lt ing ownersh ip  of the JV Hospita l  wil l  be apportioned 80% to a Vangua rd 

subsid i a ry and  20% to GWHN's surviving corporation, the Waterbu ry Hospita l  Foundation ("the 

WH Foundation" ) .  GWHN/WH Foundation wi l l  pu rchase th i s  20% interest for a p rojected p rice 

of $6.57 mi l l i on .  The fol lowing chart depicts the corporate organ izationa l  form of the Jo int 

Venture post transaction . 
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VHS Walerbury Management 
Company, LLC 

TENET HEAL TliCARE CORPORATION 

VANGUARD HEALTH SYSTEMS, INC. 

Vanguard Health Holding CompMy I, LLC 

Vanguard Health Holding Company II, LLC 

Vanguard Health Managemen� Inc. 

Vanguard Heatth Financial Company, LLC 

VHS of Connecilcu� ll.C 

VHS Waterbury Health System LLC 

VHS Saint Mary's Health System, Ll.C 

Greater Waterbury Health Network, Inc 

Medical foundation 

Access Rehab Centers, Ll.C Imaging Partners, LLC 

Waterbury Gestroenlerology 
Co·Managemenl, LLC 

Card olo9y Associates of Greater 
Waterbury, LLC 

Greater Waterbury Imaging Canter, LP 

Volley Imaging Portnera, LLC 

VHS Waterbury Homa Health, LLC 

1--'----I VHS Waterbury Real Estate Company, Ll.C 

I n  add it ion to the 20% equity i nterest i n  the JV Hospital, the WH Foundation wi l l  have a 

50% representation on the JV Hospital 's Board of D i rectors. Thus, the 20% equ ity i nterest i n  

t he  JV  Hospita l  wi l l  serve as  both a potentia l  source of  income for the  WH Foundat ion and  a 

means of exerc is ing influence - a l beit l im ited - on the operat ions of the JV Hosp ita l .  
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The JV Hosp ita l  wi l l  operate i n  accordance with the "commun ity benefit standard"  set 

forth in I nterna l  Revenue Service Ru l ing 69-545, which requ i res the ( i )  acceptance of a l l  

Medica re and Med ica id  patients, ( i i )  acceptance of  a l l  emergency patients without regard to 

ab i l ity to pay, ( i i i )  maintenance of an open med ical staff, and  ( iv) promotion of publ ic  hea lth, 

wel lness and welfare i n  the com mun ity through the provis ion of hea lth care at a reasonab le  

cost. 

After the closing, GWHN's surviving corporate entity, the WH Foundation, wi l l  cont inue 

with the pr ima ry purposes of serving as  the holder of  the 20% i nterest i n  the JV Hospita l  and  

managing and  adm in ister ing the  charitab le  assets that i t  wi l l  possess post-clos ing.  

C. Summary of Findings and Conclusion: The Proposed Transaction Meets the Requirements 

of the Conversion Act Provided the Applicants Comply with the Attorney General's 

Modifications and Conditions. 

1. Findings and Conclusions 

Based on our review of the record and  the standards set forth in § 19a-486c(a ), we 

concl ude  thatthe p roposed transaction meets the requ i rements of the Conversion Act, 

p rovided that GWHN, Vanguard, and  Tenet comp ly with the modificat ions and  cond it ions that 

a re imposed here in .  

Fi rst, we conclude  that the process emp loyed by GWHN i n  dec id ing to transfer i ts  assets 

to a for-profit hosp ita l  to be run as a jo int venture reflects reasonab le  and  prudent due  

d i l igence by GWHN's Board of  Directors. The GWHN board reworked its m anagement team to 

better  equ ip  it to conduct due  d i ligence, sought out the a dvice of experts, and  admin istered 

severa l RFP p rocesses to eva l u ate and select a transaction partner-a l l  in an effort to serve the 
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best i nterests of Waterbury Hospita l  and the provis ion of hea lthcare i n  the Waterbury 

commun ity. The Board's efforts have been d i l igent, without confl icts of i nterests, and, i n  our 

op in ion, have compl ied with i ts  fid uciary obl igations to GWH N .  

Second,  w e  conc lude that GWHN wi l l  receive fa i r  market va lue for its assets a s  a resu lt 

of the p roposed transaction .  Based p rimari ly on the op in ions of two independent financia l  

va luat ion experts, the p rice negotiated for the sa le of GWHN's assets equa ls or  exceeds the 

p rice those assets wou ld  command  i n  an  open and competitive market.5 Th is conclus ion is  

buttressed by the fact that the p rocess fo l lowed by the GWHN Board to se lect a capita l  partner 

was itself open and competitive. 

Thi rd, assuming compl i ance with the modifications and  cond it ions set forth below, we 

conclude  that the charitable assets of Waterbu ry Hosp ita l  w i l l  be  adequately p rotected and  

preserved after the  p roposed transaction closes. The charitab le  assets of Waterbu ry Hospital ,  

which have been held i n  trust for the pub l ic, wi l l  cont inue to be held by the WH Foundation and  

safeguarded for uses to  promote hea lthcare i n  the  Waterbu ry a rea .  We a lso conc lude that a 

sum equa l  to the fa i r  m arket va lue  of GWHN's assets wi l l  be mainta ined by the WH Foundation 

and wi l l  be restricted to charitab le  uses consistent with Waterbu ry Hospital 's origina l  purpose 

5 The nonprofit hospital conversion review process provides the Attorney General with the opportunity to have 

two separate, i ndependent financial experts review the proposed transaction for compliance with the provisions of 

§ 19a-486c(a) .  The first expert opinion is required by § 19a-486c(a)(2)(C), which provides that the nonprofit 

hospital obtain a fairness eva luation from an independent person expert in such agreement. GWH N  h ired 

Principle Valuation, LLC, for these purposes, and its opinion and u pdated opinion a re i ncluded in the record. I n  

addition, § 19a-486c(c) a l lows the Attorney General t o  contract with a financial expert t o  assist i n  t h e  review o f  the 

nonprofit hospital's compliance with the provisions i n  § 19a-486c(a). Through an  RFP process, the Attorney 

General retained the services of Navigant Consulting, I nc. ("Navigant Consulting"), to provide an additional 

independent ana lysis of the Joint Venture. 
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and  for the support and  p romotion of hea lthcare genera l ly in the Waterbury comm u n ity. 

Although the WH Foundation wi l l  have an equity interest in the JV Hospita l  going  forward, the 

cond itions requ i red herein  wil l  adequately protect the charita b le funds  in its possession from 

inuring to the benefit of the for-p rofit joint venture or to Vanguard ,  or from being jeopard ized 

by the activities of the for-profit hospital venture .  

2 .  Modifications 

The Genera l  Assembly has assigned the OAG significant respons ib i l ity and  flexib i l ity to 

modify the terms of the p roposed transaction, if necessary, to fu lfi l l  the statutory purposes of 

the Convers ion Act (§  19a-486b), and-in  part icula r-to fu lfi l l  the Attorney Genera l's statutory 

charge to serve the pub l ic i nterest i n  the protection of gifts, l egacies or  devises for publ i c  or 

charitab le  pu rposes. Conn .  Gen .  Stat. § 3-125. 

Consequently, a lthough we a pp rove the Jo int Venture, that approval is  contingent on a 

n u m ber of modifications to the terms of the Jo int Venture, and  severa l condit ions6 to the Jo int 

Venture as  a whole, that m ust be made or  m et to ensure that the interests of the pub li c  and 

the requ i rements of the Convers ion Act are met. These modifications and  cond itions, which 

a re more fu l ly  d escribed in Section V of this decis ion, a re as  fol lows: 

6 We use the terms "modification" and "condition" to signify those terms and  situations that must be met before 

the OAG wi l l  approve the transaction .  The OAG's authority to approve the transaction with modifications has 

existed since the passage of the Conversion Act, pursuant to § 19a-486b. As previously stated, the recent addition 

of language that would a l low conditions to be placed on  the approval on  an  appl ication (Publ ic Act 14-168, Sec. 

lO(b)) does not a lter that a uthority. 
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1. The App l icants sha l l  notify the OAG in  writ ing of the Closing Date of the Joint Venture 
with in five days of such clos ing. Al l  references to days in these Modifications and 
Cond it ions sha l l  mean ca lendar  days. 

2. The App l icants must submit to the OAG, with in  30 days of closing, fu l ly executed copies 
of the Contribution Agreement, the Operating Agreement, and  the Management 
Agreement. 

3 .  Tenet, as  the corporate parent of Vanguard,  must guarantee each and  every ob ligat ion 
of Vanguard as  set forth i n  the Jo int Venture. 

4. The $45 m i l l ion pu rchase p rice for GWHN's assets m ust be fin anced with operating cash 
from Vanguard and Tenet. 

5 .  The $55 m i l l ion capita l com m itment must be expended exclus ively on p rojects that 
re l ate d i rectly to the JV Hospita l  and  add cap ita l  va lue  to it, a nd  not on p rojects that m ay 
benefit other hospita ls or  more genera l ly the Waterbury a rea  but not the JV Hospita l 
d i rect ly. This mod ification, however, sha l l  not be interpreted to restrict the cap ita l  
expend itures to projects on ly on Waterbury Hosp ita l 's  campus .  

6 .  The JV Hosp ita l  sha l l  not be re l ieved of  its $55 m i l l ion cap ita l  comm itment due to 
changes in federa l or  state l aw. 

7 .  Vangua rd and/or Tenet is  p rohib ited from se l l ing its i nterest i n  the JV Hospital unt i l  the  
fu l l  cap ita l  com m itment has  been  expended, un l ess the cap ita l com mitment ob l igation 
i s  assumed by the pu rchaser. 

8. The Appl icants sha l l  annua l ly  account to the OAG for the capita l  expend itures made to 
date in fu lfi l lment of the $55 m i l l ion capital commitment in the Jo int Venture. 

9 .  When the requirements of  the  indemn ity reserve h ave been fu lfi l l ed,  and  i f  there 
rem a in any funds  i n  the reserve, they sha l l  be added to the Net Charitab le Assets7 and 
be treated a s  such . 

7 "Net Charitable Assets" means the price paid for the nonprofit hospital 's assets minus its debt obl igations and  the 

other l iabi l ities it wi l l  address using the proceeds from the proposed transaction, which sum wil l  u ltimately be 

restricted as to use. 
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10. Shou ld the WH Fou ndation ever cease to hold an equ ity i nterest in the JV Hosp ita l, any 
funds received by the WH Foundation as compensation for its interest sha l l  be added to 
the Net Charitab le Assets and  be treated as such.  

11.  The JV Hospita l  must p rovid e  the OAG, with in  90 d ays of the closing, a fina l  account ing 
of the transaction that sets forth the ba lance sheets of GWHN i mmediately pr ior to and 
after the closing, inc lud ing an  ana lysis of a l l  adjustments post-closing and  the resu lt ing 
net cash assets figure for the WH Foundation .  I n  add it ion, the App l icants and the JV 
Hospita l  m ust agree to be bound by any adjustments made by the OAG to this figure for 
purposes of restricting the Net Charitab le Assets to charitab le  purposes on ly. 

12. The Net Charitab le  Assets, inc lud ing the earn ings therefrom,  sha l l  be held by the WH 
Foundation and  used on ly for the support and  promotion of hea lthcare i n  the greater 
Waterbu ry comm u n ity. The Net Charitab le Assets sha l l  never i nure to the benefit of the 
for-profit JV Hospita l .  The Net Charitab le  Assets shal l  forever be he ld  by the WH 
Foundation for their  i ntended charitab le  purposes, u n less and  u nt i l  a court of 
competent j u risd iction orders otherwise. The Net Charitab le  Assets cannot be used to 
satisfy any of GWH N's current l i ab i l it ies that wil l rema in  with the WH Fou ndation. 

13 . The Net Charitab le  Assets he ld  by the WH Foundation sha l l  be considered an  
endowment fund,  a s  that term i s  d efined i n  t he  Connecticut Uniform Prudent 
Management of I n stitutiona l  Funds Act, Conn .  Gen.  Stat. § 45a-535 et seq . ("CUPMIFA" ) .  

14. The WH Foundation must account for the N et Charitab le  Assets separately from other 
charitab le assets i n  its possession .  

15. GWHN m ust amend section S(c) of the WH Foundation's d raft Certificate of 
I ncorporation ("COi" ) to read as fol lows (added l anguage is  under l ined) :  

No  part of the net earn ings of the Foundation sha l l  i nu re to the benefit 
of, or be d istributable to, its officers, d irectors, trustees or other p rivate 
persons, except that the Foundation sha l l  be authorized and  empowered  
to  pay  reasonab le  compensation for services rendered, to  reimburse 
reasonab le  expenses incurred, to purchase goods a n d  services at 
reasonab le  p rices, but not from the JV Hospita l ,  and to provide  p rograms, 
services a n d  other benefits, a l l  i n  furtherance of the exclusively 
cha ritab le, rel ig ious, educationa l, a nd/or scientific pu rposes of the 
Fou nd ation set forth i n  Section 3,  and to make d i stribution of its  assets 
upon d issolution as p rovided for in Section 9 .  

16. GWHN must add a section 11 to the WH Foundation's COi to address modifications to 
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the COi. That section 11 sha l l  inc lude the fo l lowing p rovis ion :  "Any modifications to 
Articles 3, S(c), 9, and  11 of the certificate of i ncorporation m ust receive p rior written 
a pprova l by the Attorney General ,  and,  if necessary, add it iona l  app roval by the Superior 
Court." 

17. The JV Hospita l  may not make a Capital Ca l l  to the WH Foundation and  must remove the 
Capital  Ca l l  option from the proposed Operating Agreement. 

18. The Karl  and  Margaret Ha l lden M emoria l  Fund shou ld be treated as an  u nrestricted 
endowment rather than an u nrestricted fu l ly  expendab le gift. 

19. Un less p rovided for otherwise i n  the OAG Decision, a l l  gift docum ents l i sted i n  the 
OAG's Gift Ana lysis sha l l  be held by the WH Foundation and sha l l  continue  to be used 
for the charitab le  purposes set forth by the donors .  

20. The fol lowing charitab le  gift funds m ust be the subject of an  a pp roximation action to 
determ ine  their  p roper d i sposition : Chase (3), Hayden (6), Heminway (7), Sarann  B. 
Kazaj i an  Memoria l Fund  (9), Kingsbury (11), Meigs (12), M erriman  (13), Permanent Bed 
Fund (14), F lora S. Page and George W. Sm ith (15), Sperry (16), Terry (17), Various G ifts 
(18), O live Rogers Warner (19), Bevans (23), Anderson (29), and  Kingsbury (32). 

21. The fol lowing fou r  trusts with gift-over p rovis ions must be the subj ect of a construction 
action to determine  their  p roper d isposition :  B lakes ley (30), Dayton (34),  S ib i l la He l lman  
Fund (37  and  38), and  Kirk (41). 

Ill. PROCEDURAL HISTORY 

On Janua ry 22, 2013, the Department of Pub l ic  Hea lth, Office of Hea lth Care Access 

("OHCA") and  the OAG received GWHN's certificate of need d eterm ination l etter that set forth 

i n  summary fash ion the terms of the Joint Venture between the App l icants.8 Because the OAG 

determined that the Jo int Venture required approval p u rsuant to the Convers ion Act, the OAG 

8 All docket documents referenced in this opinion can be found on the Attorney General's website: www.ct.gov/ag. 
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and  OHCA on March 6, 2013, jo intly sent the Appl icants an  Appl ication Form regard ing the Jo int 

Venture. 

On May 3, 2013, the App licants submitted their App l ication for a Jo int Venture, which 

inc luded 21 exh ib its. Upon review of the Appl ication, OHCA determ ined that the App l ication 

was not complete, and on May 23, 2013, it requested addit iona l  i nformation from the 

App l icants. On June  11, 2013, the App l icants fi led responses to the a dd it iona l  requests set forth 

by OHCA. The OAG and  OHCA determined, on Ju ly 1, 2013, that the App l icat ion was comp lete .  

At approximately the same t ime that the App l icat ion was deemed com plete, Tenet 

announced that it had  entered i nto an  agreement to p u rchase Vangua rd but that Vanguard 

wou l d  mainta in its existence as  a separate corporate entity. The App l icants confi rmed to OHCA 

and  the OAG that the Tenet pu rchase of Vanguard wou l d  not a lter the terms of the Joint 

Venture . 

As a condition p recedent to Vanguard's entering i nto the Jo int Venture, Section 8 .14 of 

the p roposed9 Contribution Agreement between Vangua rd and  GWHN required  the passage of 

a statutory a mendment that woul d  a l l ow for the for-profit ownersh ip of med ica l  foundations: 

"The Connecticut legis lature sha l l  have amended the corporate p ractice of med ic ine statute to 

a l low for-stock corporations and other  for-profit ent it ies, whether inco rporated or  o rgan ized in 

Connecticut or  another jur isdict ion, to own med ica l fou ndations that employ physic ians ."  ( In re 

9 At this time, the agreement to form a joint venture, i n  al l its parts, between Vanguard and GWHN is sti l l  just 

proposed. Pursuant to Conn .  Gen.  Stat. § 19a-486a(a), any agreement entered i nto prior to the OAG's approval 

shal l  be void .  
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App l ication for Joint Venture Between Greater Waterbury Hea lth Network, Inc .  , and Vanguard 

Hea lth Systems, Inc . , AG Docket 13-486-01, Bates No .  128; here inafter, "App ., _." . )  This 

cond it ion was asserted by the Appl icants as necessary for the Jo int Venture because its terms 

wou ld ,  if approved, resu lt i n  the for-profit ownersh ip  of Waterbury Hosp ita l  l nc.'s med ical  

foundat ion .  

A b i l l  a l lowing the for-profit corporate practice of med ic ine was passed by the 

legis lature at the end of the 2013 legis lative session .  On J u ly 11, 2013, however, Governor 

Danne l  P. Ma l loy vetoed that b i l l .  Because the App lication proposed a structure that was 

therefore not permitted u n der  state law, the App licants requested and received a number of 

extensions of t ime to supp lement the ir  a pp l ication to mod ify or otherwise address the 

structure of the Jo int Venture to br ing it i n  comp l i ance with Connecticut l aw. 

In its 2014 session, the l egis lature took up the issue aga in ,  and  on June  3, 2014, Gov. 

M al loy signed i nto l aw the "Act Concern ing Notice of Acqu is it ions, Jo int Ventures and  

Affi l iat ions of  G roup Medica l  Practices," which,  a mong other th ings, perm itted the for-profit 

ownersh ip  of medica l foundat ions under certa i n  condit ions.  Three d ays l ater, the Appl i cants 

fi led their first supp lement to the App l ication, which s imply provided that the s igned l egis lation 

addressed the issue of for-profit ownersh i p  of the med ical  foundation .  

I n  the  meant ime, the OAG and  OHCA became aware, general ly, that Tenet was forming 

a partnersh ip  with Ya le-New Haven Hea lth Services Corporation ("YN HHSC") and that the 

partnersh ip  was look ing to work together  i n  connection with var ious hea lthcare entit ies in 

Connecticut. I n  order  to better  u nderstand  that partnersh ip  and its  poss ib le  i mpact on  the 
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Appl ication, the OAG and  OHCA requested supp lemental information of the Appl icants, which 

the App l icants p rovided on June  27, 2014. 

On Ju ly 2, 2014, the OAG and  OHCA became aware of the p roposed transaction 

between Tenet and Sa int Mary's Hea lth System, Inc. ("SM HS" } .  The OAG issued its first set 

i nterrogatories and requests for p roduction to the Appl icants on Ju ly 28, 2014. Those 

i nterrogatories sought information concern ing the Tenet/SM HS p roposed transaction as it 

re lated to the Vanguard/GWHN a p pl i cation .  The Appl icants responded on August 18,  2014. 

On August 29, 2014, the OAG issued its second set of interrogatories, to which the 

Appl icants responded on Septem ber 5, 2014. On October 3, 2014, the OAG issued an  add itiona l  

set of  i nterrogatories i n  con nection with GWHN's gift document ana lysis. GWHN answered 

those i nterrogatories on October 24, 2014. 

Three parties moved to intervene  i n  this matter  a n d  requested status as  either parties 

and/or i ntervenors :  the M assachusetts Nu rses Association  (the  "MNA" }, Con necticut Hea lth 

Care Associates ("CHCA"}, and  the Connecticut State Conference of the NAACP Hea lth 

Committee and the G reater Waterbu ry Branch of the NAACP Hea lth Com mittee (the "NAACP"} .  

The MNA was granted i ntervenor status with l im ited rights. The CHCA was granted i ntervenor 

status with fu l l  rights. The NAACP was granted i ntervenor status  with fu l l  rights. 

The pub l ic hear ing for the GWHN convers ion was he ld  on October 15, 2014, at 1:00 p .m .  

a t  the  Courtyard by  Marriot Waterbury. A l l  pa rties and  i ntervenors submitted p re-fi led 

testimony for the heari ng. The hea ring was presided over by representatives from both the 

OAG and OHCA. Deputy Attorney Genera l  Perry Zinn Rowthorn served as  the hea ring office for 
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the OAG . He was assisted by Assistant Attorney Genera l  Henry A. Sa lton and  Assistant Attorney 

Genera l  Gary W. Hawes. Attorney Kevin Hansted served as the hearing officer for OHCA. 

P rovid ing assistance to Attorney Hansted were Kim berly Martone, D irector for OHCA, and 

Steven W. Lazarus, Associate Hea lth Care Ana lyst. 

At the hearing, a l l  parties and  i ntervenors, except one,10 adopted their  pre-fi led 

test imony, and a l l  exh ib its on  the tab le of record were entered i nto the record, some over 

object ion .  All parties and  i ntervenors p resented test imony and  were subject to cross-

examination by OHCA, the OAG, and  a l l  others with rights of cross examinat ion .  After the 

test imony of the parties and i ntervenors, the hear ing panel  heard publ ic comments, 23 i n  tota l .  

I n  add ition, the  OAG received n ine  add it iona l  pub l i c  com ments i n  writ ing. 

The OAG closed its record on October 24, 2014, except for late fi led exhib its from the 

Appl icants. The Appl icants fi led late-fi led exhib its with OHCA and the OAG on November 3, 

2014, and November 5, 2104. 

IV. FINDINGS OF FACT 

Based upon the entire record of this App lication, i ncl ud ing a l l  statem ents, testimony, 

and  exh ib its submitted by the Appl icants and  i ntervenors, a l l  pub l ic com ments made  at the 

hear ing or  submitted to the OAG in  writ ing, and  the summary reports and exhib its submitted by 

the independent financ ia l  experts, we find the fol lowing. 

10 
On November 3, 2014, GWH N and Vanguard moved to strike the p re-fi led testimony of Lauren M .  Bates because 

it was not adopted at the hearing. On November 7, 2014, the OAG and OHCA denied the motion. 
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A. Parties and other relevant corporate entities 

GWHN is  a Connecticut non-stock, 501(c)(3) corporation and is  the parent company and  

sole member of  Waterbury Hospita l, I nc. GWHN's m ission is, "[t]o support and  encourage the 

development of comprehensive, i ntegrated, hea lthcare related services for the advancement of 

the hea lth and wel l-being of the general  publ ic  by p rovid ing financ ia l, management and  other 

assistance to its affi l i ates inc lud ing Waterbury Hospita l, Inc ." (App . ,  6 . )  

Waterbury Hospita l, I nc., i n  o peration s ince 1890, is  a 357-l icensed bed (exc lud ing 

bass inets) acute-care teaching hosp ita l, which p rovides  a fu l l  range of i npatient, outpatient and 

anci l l a ry services in the city of Waterbu ry near  the junctions of Route 8 and I nterstate 84. In  

fisca l year  2012, Waterbu ry Hospita l, I n c., admitted 11,399 i npatients, de l ivered 965 newborns, 

had  56, 730 Emergency Department visits, and  performed 2,544 i npat ient surgeries and  4,920 

outpatient surgeries. 

Waterbury Hospital, I nc., itse lf, has i nterests i n  several affi l i ated entities. A l l iance 

M edica l  G roup, I nc. ("AMG") is a tax-exem pt 501(c)(3) med ical foundation and  i s  whol ly owned 

by Waterbury Hosp ita l, I nc. AMG emp loys more than 100 p hysici ans  and hea lth  care providers 

p ractici ng i n  emergency and intern a l  m ed icine, ped iatric and  ado lescent medicine, b reast 

surgery, general  surgery, endocrino logy, pu lmonary, rheumatology, i nfect ious d isease/travel 

medic ine and  s leep medicine .  

The G reater Waterbury Imaging Center Lim ited Partnersh ip  i s  a Con necticut l im ited 

partnership formed to develop and  operate a medica l  d iagnostic imaging center. Waterbury 

Hospita l, I nc., i s  a 64% general partner of the I maging Center. 
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Access Rehab Centers LLC ("Access") is owned by Waterbury Hospita l  (65%) and  Easter 

Seal Rehab i l itation of Greater Waterbury, Inc. (35%). It offers outpatient physical, occupationa l ,  

and  speech therapy to adu lts and  ch i ldren at  ten locations.  Access a lso p rovides physica l  

thera py services on an  inpatient basis to Waterbury Hospita l .  

Imaging Partners, LLC, is  a l im ited l iab i l ity company owned by Waterbury Hospita l  (85%) 

and  a private rad iology practice, D iagnostic Rad iology Associates, LLC (15%).  

Waterbury Gastroentero logica l Co-Management Company, LLC, is  a l im ited l i ab i l ity 

com pany that was esta bl ished to p rovide management services to Waterbu ry Hospital, I nc., i n  

connection with Waterbury Hospita l 's gastroenterology service l i ne. Waterbu ry Hospital, I nc. ,  

i s  the sole Class H member of the LLC. The physic ian owners a re Class P members. 

Cardiology Associates of G reater Waterbury, LLC, i s  whol ly owned by Waterbury 

Hosp ita l .  The p ractice is comprised of e ight employed board certified card io logists, three of 

whom a re i nterventiona l  cardiologists. The p ractice has approximately 20,000 active p atients. 

In add it ion to the above subs id iaries, Waterbury Hospital  has two joint ventures with 

SMHS that provide specia lty services :  the Ha ro ld Leever Regiona l  Cancer Center, I nc. ( "HLRCC") 

and  the Heart Center of G reater Waterbury, Inc .  ("HCGW") .  Waterbury Hospita l's i nterests i n  

t h e  HLRCC and  the HCGW wi l l  not be transferred t o  t h e  J V  Hospital as  a part o f  t h e  Joint 

Venture.  Those i nterests wi l l  be reta ined by the WH Fou nd ation .  

With respect to  GWHN's subsid i a ries, G reater Waterbury Hea lth Services, I nc., i s  a 

whol ly-owned subs id iary of GWH N .  Currently, there is ne ither bus iness act ivity nor  assets i n  

th i s  subs id iary. 
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VNA Hea lth at Home, I nc. ,  ("VNA" ) has been whol ly owned by GWHN s ince 1996. "VNA 

is a home hea lth care agency that p rovides sk i l led nurs ing ca re, speech, physical and  

occupat iona l  therapy, medica l socia l  work, and  hospice care throughout the  greater Waterbury 

region ." (App . ,  10.) 

G reater Waterbury Management Resources, Inc .  ("GWM RI"),  a taxab le  corporation, is a 

med ical service organ ization and is whol ly owned by GWH N .  However, there has been m in ima l  

activity in GWMRI  s ince the  formation of  AMG, Waterbury Hospita l's medica l fou ndation .  

Va l l ey I maging, LLC ("Va l ley I maging") is  owned by GWMRI (49%) and  Diagnostic 

Radio logy Associates, LLC ("DRA") (51%). Va l l ey Imaging offers open M RI Scan ning  services to 

outpatients in the service a rea .  

The Ch i ldren's Center of G reater Waterbu ry Hea lth Network, Inc .  ("CCGWHN"), i s  

whol ly-owned by GWHN and wi l l  not be transferred to the JV Hospita l .  It wi l l  be  reta ined by 

the WH Foundation . 

Hea lthcare Al l i ance I nsura nce Company, Ltd .  ("HAIC" ) is a captive insurance company 

owned jointly by G riffin Hea lth Services, I nc. ,  M i lford Hea lth and Medica l ,  I nc. ,  and GWH N .  

Each has  a th ird interest i n  HAIC. HAIC offers p rofess iona l  ma lpractice and  general  l i ab i l ity 

insurance coverage to its owners and  members of their  respective medica l  staffs. GWHN wi l l  

not transfer its i nterest i n  HAIC to the JV Hospita l .  It wi l l  be retained by the WH Foundation 

Vanguard is  based i n  Nashvi l l e, Ten nessee, and  owns and  operates 28 acute care and  

specia lty hospitals with com plementary faci l it ies and  services i n  Arizona, I l l i no is, 

Massachusetts, M ichigan,  and  Texas .  Vanguard i s  whol ly owned by Tenet. 
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Tenet is an  investor-owned, publ icly traded com pany whose subs id iaries and  affi l iates 

operate regiona l ly focused, i ntegrated hea lthcare de l ivery networks. Tenet operates 80 

hospita l s  and  a pproximately 200 outpatient centers. 

B. GWHN's Fiscal Condition 

The evidence in the record reveals that GWH N  has faced serious fin ancia l  d ifficu lties 

s i nce the turn of the century. From 2006 through 2011, GWHN experienced five consecutive 

years of losses, ranging from $2 .5 m i l l ion  to $17.8 m i l l ion .  In an effort to a dd ress its fisca l 

concerns, GWHN engaged Kaufman  Ha l l  i n  2005 to eva luate the economics of consol idating 

Waterbury Hospita l a nd  Saint Mary's Hospita l .  Kaufman  Ha l l  conc luded that even a 

conso l idated institution wou ld  struggle financia l ly. Despite this assessment, however, i n  2006, 

Waterbury Hospita l  a nd  SMH d iscussed the poss ib i l ity of an affi l i at ion between the hospitals .  

The co l laboration never m ateria l ized .  

I n  2007, i n  response to the growing cha l lenges facing the hospita ls i n  Waterbury, OHCA 

conducted a specia l  study of the status of hea lthcare services i n  the city. OHCA concluded that 

both hosp ita ls were " in fin anci a l  d i stress, had aged faci l it ies, and  lacked access to capita l ." 

(App. ,  21. )  The options identified by the report were either to consol id ate the two hospita ls or 

to close Sa int M ary's Hospita l .  Accordingly, d iscussions between the two hospitals resumed in 

2007 and continued into 2008. However, the hospita l s  were not able to reach an  agreement on 

terms or  to secure suffic ient capital to fund a possib le  merger. 

Then, i n  2008, a deep recess ion hit the United States. GWHN experienced lower 

hea lthcare ut i l izat ion and, therefore, s ignificant fin ancia l  d ifficu lty, which led to a d efau lt on its 
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bond covenants in 2009. As part of the subsequent negot iat ions with its bondholders, GWH N 

h ired Price Waterhouse Coopers, LLC {"PWC") to identify the cha l lenges and  risks for GWHN, to 

define  operationa l  improvements for GWHN, to define  revenue cycle improvements, and to set 

physic ian in itiatives. PWC recom mended strategies for improving GWHN's performance, but 

GWHN achieved only l imited success i n  doing so.  

I n  2010 Kaufman  Ha l l  was once again reta ined, but this t ime with the pu rpose to 

identify near-term cap ita l  needs.  Kaufman  Ha l l  identifi ed  over $50 m i l l ion in necessary capita l  

improvements over the next five yea rs to keep Waterbu ry Hospital  operationa l .  GWHN s imp ly 

d id  not have access to such cap ita l  and  cou ld  not secure it i n  the open market. 

In l ate 2010, Waterbury Hospita l refinanced its CHEFA debt in a p rivate offer ing, but was 

nevertheless unable to stave off GWHN's fiscal dec l ine .  GWHN's financ ia l  d ifficu lt ies and  its 

ser ious capita l needs resu lted in its recons idering its goa l of rema in ing independent.11 

C. The Search for Solutions and Partners 

"GWHN's ab i l ity to achieve its m ission and  fu lfi l l  its long range p l an  had  been i mpeded 

by l im ited access to capital, i n adequate reimbursement from th ird party payers, aging fac i l it ies, 

a n  unfavorable payer m ix, and  a n  accrued pension l i abi l ity." {App., 20. )  Begi nn ing  in 2011, the 

1 1  Also, i n  response to GWHN's struggles, the Board u ltimately rea l igned the GWHN executive team i n  2011. 

In the first six months, this new team reduced expenses by $6 mil l ion, i nstituted service improvements, 

improved core measures, and made modest capital improvements as a result of the savings gained by 
successfu l ly refinancing its tax exempt debt. However, these improvements were not enough to secure 

the long-term resources required to sustai n  the current h ea lth system. 

(App., 21 . )  

22 



GWHN Board took a series of de l i berate steps  to identify, eva luate and  se lect a capita l  partner 

that u ltimately resulted i n  i ts  decis ion to approve the Jo int Venture. 

GWHN engaged a hea lth care i nvestment banker, Ca i n  Brothe rs, to help assess the 

options ava i l ab le  to address GWH N's cap ita l  needs .  Ca i n  Brothers has extensive experience 

advis ing nonprofit hospita ls on strategic a lternatives and  knowledge of the Connecticut 

hea lthcare market. GWHN formed a task force specifica l ly assigned to work with Cain Brothers 

to p u rsue a cap ita l  partner and  forma l ly explore strategic options. 

In its fi rst attempt to jo in forces with a capita l  pa rtner, GWHN agreed to form a jo int 

venture with LHP Hosp ita l  Group, Inc .  ("LH P"), and SMHS that would  have created a u n ited 

hea lth system in Waterbury with one new state-of-the-art hosp ita l .  The LH P joi nt venture 

agreement was the product of a p rocess pu rsuant to which 14 p rospective partners were 

a pp roached and  four  written proposals were received .  On  August 23, 2012, the jo int venture 

was submitted to both the OAG and  OHCA for review pursuant to the  Convers ion Act, but it  

became clear as  the review proceeded that there were s ign ificant i m ped iments to the p roposed 

joint venture .  As a resu lt, LHP termi nated the p roposed joint venture in August of 2012. 

I m med iately thereafter, the GWHN Board reconvened and d i rected Cai n  Brothers to 

seek new add itiona l  p roposals from other  prospective capital partners .  E leven parties were 

contacted for possib le  partnersh ip .  Two submitted p roposa ls .  This second  process resulted i n  

GWHN's se lection of  Vanguard as  its cap ita l  partner and  a jo int venture as  the  preferred 

transaction .  
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In the fa l l  of 2013, Vanguard was acqu i red by Tenet .  Upon learn ing of the acqu is ition, 

GWHN met with Cain Brothers to l earn about Tenet and to d iscuss the imp l icat ions of the 

pu rchase. I n  add ition, GWHN's CEO, the Board Cha i r, and  the VP of medica l  affa i rs visited two 

of Tenet's hospita ls that a re s im i l a r  in size to Waterbu ry Hospita l  to examine the company's 

approach to operat ing its hospita ls .  

I n  the spr ing of 2014, Tenet announced its i ntention to acqu i re the assets of SMHS. At 

that t ime, GWHN sought the advice of Ca in Brothers and  Pr inc ip le Valuation LLC regarding the 

effect the SMHS transaction would have on the governance of the JV Hospital, the pu rchase 

p rice for GWHN's assets, and  the other terms and cond it ions of the transaction . GWHN 

concl uded that i t  contin ued to be satisfied with the p roposed transaction .  

D. The Proposed Transaction 

GWHN and  Tenet, through its whol ly-owned subs id iary, Vanguard, have proposed to 

form VHS Waterbury Hea lth System, LLC (the JV Hospita l ), a for-p rofit joint venture that wi l l  

own and  operate Waterbu ry Hospita l .  GWHN wi l l  contribute the assets o f  Waterbury Hospita l, 

I nc ., a nd  certain affi l i ates to the JV Hospita l  i n  exchange for $45 m i l l ion and  the commitment of 

the JV Hospita l  to expend no l ess than $55 m i l l ion on capita l  items  i n  support of, among other 

th ings, the i mmed iate cap ita l needs of Waterbu ry Hospita l, cap ita l  renovations at Waterbury 

Hospita l, physic ian recru itment, and  the development and improvement of ambu latory services 
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i n  the greater Waterbury commun ity over seven years. GWHN wi l l  then purchase a 20% 

interest in the Joint Ventu re for a projected price of $6.57 mi l l ion .12 

The $45 m i l l ion pu rchase price is  subject to a potent ia l  working capita l adjustment to 

the extent the net book va lue of the Hospita l 's net working capital  varies from $6.8 m i l l ion as of 

the closi ng d ate. As of August 31, 2014, the book va lue  of the GWH N's net working cap ita l was 

a pproximately $22 m i l l ion .  

Waterbury Hosp ita l, l nc. 's entities that wi l l  be contributed to the Joint Venture a re 

Waterbury Hospita l, I nc . ;  Al l i ance Medica l Group, Inc . ;  Greater Waterbury Imaging Center, LP; 

Access Rehab  Centers, LLC; I maging Partners, LLC; Va l l ey Imaging Partners, LLC; Cardio logy 

Associates of G reater Waterbury, LLC; VNA Hea lth at Home, I nc.; and  Waterbury 

Gastroentero logica l Co-Management Company, LLC (Class H members ) .  GWHN wi l l  not 

contribute to the JV Hospita l  the fol lowing entities: the Ha ro ld Leever Regiona l  Cancer  Center; 

the Heart Center of G reater Waterbury, I nc.; the Ch i ldren's Center of G reater Waterbury; and  

the  Hea lthcare A l l i ance Insurance Co., Ltd .  

As pa rt o f  the transaction, the JV Hosp ita l  wi ll assum e  certa in  l i ab i l it ies, i ncl ud ing 

accounts payable, accrued expenses, pension l i ab i l ity for Waterbury Hosp ital 's cash benefit 

p lan,  asbestos abatement l i ab i l ity, and capita l  l ease d ebt. GWHN wi l l  a lso reta in  certa i n  

l i ab i l it ies, inc lud ing long-term debt, workers' compensation, pens ion l i ab i l ity for the CHCA's 

defined benefit p lan, and  medica l  ma lpractice. 

12 
The exact purchase price wi l l  be determined after the transaction closes because the purchase price is 

dependent u pon  the value of the l iabi l ities that the JV H ospital wi l l  assume at the time of close. 
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The JV Hospita l  wi l l  operate in accordance with the "commun ity benefit standard" 

requ i red of tax-exem pt hospita l s  as  set forth in I nterna l  Revenue Service Ru l ing 69-545, 

inc lud ing without l im itation, the ( i }  acceptance of a l l  M ed icare and Med icaid patients, ( i i }  

acceptance of a l l  emergency patients without regard to ab i l ity to pay, ( i i i }  ma intenance of an 

open medica l  staff, and  ( iv} promotion of pub l ic  hea lth, wel l ness and  welfare i n  the comm u n ity 

through the p rovision of hea lth care at a reasonab le  cost. The JV Hospita l  wi l l  a lso fol low 

charity care and  u ncompensated care pol icies at least as  favorable to patients as  those 

currently mainta ined by GWHN .  

Fo l lowing the closing, t h e  JV Hosp ita l  wi l l  b e  governed b y  a board o f  d irectors (the "JV 

Hospita l  Board") .  The JV Hospita l  Board wi l l  have oversight and  u lt imate authority over the 

affa i rs of the JV Hospita l .  The JV Hosp ita l  Board wi l l  be composed of twelve (12)  board 

members, six (6) of whom wi l l  be e lected or  a ppointed by GWHN and  six (6) of whom wi l l  be 

e lected o r  appointed by Vanguard.  The JV Hospital Board can act on ly with an  affirmative vote 

of a majority of the GWHN e lected d i rectors and  an affirmative vote of the Vanguard e lected 

d i rectors. 

The JV Hosp ital Board's approva l wi l l  be requ i red for the fol lowing corporate acts, 

among others : 

• modifying or  d iscontinu ing the provision of any Essent ia l  Service; 
• adopt ing, modifying, or  term inating any i nd igent care, charity care or  confl i ct of i nterest 

pol icy; 
• appointing a loca l  Board of Trustees; 
• changing the general  character of the bus iness ant ic ipated to be conducted by the JV 

Hospita l ( it being u nderstood and agreed that such bus iness i s  the d evelopment, 
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ownership,  and  operation of hea lth care related faci l it ies and the de l ivery of hea lth care 
services) ;  

• approving the merger, consol idation, d issolution or Bankruptcy, or  the sa le of a l l  or  
substantia l ly a l l  of  the assets, of  the JV Hospita l; and 

• establ ish ing or changing the mission, va lues or purposes of the JV Hospita l .  

(App . ,  167. )  

Pursuant to  the  Jo int Venture, t he  JV  Hospita l  Board wou ld  appoint a local Board of 

Trustees to oversee the operat ing activities of the Fac i l it ies.  Six members of the Board of 

Trustees wi l l  be physicians from the active med ical staff of Waterbury Hospital ;  the other  s ix 

members wi l l  be local  comm u n ity l eaders .  The CEO of the JV Hospita l  i s  to serve as  an  ex 

officio, non-voting member of the Board of Trustees. The Board of Trustees wi l l  be respons ib le 

for: 

(a )  participat ing i n  the adoption of a vision, m ission, and va l ues statement for the 
Hosp ita l  Businesses; (b )  pa rticipating i n  deve lopment and review of operat ing and  
cap ita l  budgets and  fac i l ity p l ann ing  for the Hospita l  Bus inesses and  a dvis ing the  Board 
of Di rectors with respect to the same (it being understood that u lt imate authority for 
budgets and  p lann ing res ides with the Board of Directors); (c) mon itoring qua l ity and  
performance improvement a t  t he  Hospita l  Bus inesses; (d )  granting med ica l  staff 
p rivi leges and,  when necessary and  with the advice of counsel, taking d iscip l i nary action 
consistent with the Hosp ita l's M ed ical Staff Bylaws; (e)  assuring medica l  staff 
comp l ia nce with Jo int Com m ission req ui rements (with the advice of counsel ) ;  (f) 
provid ing advice and  consu ltation regard ing physic ian recruitment efforts; (g) fostering 
commun ity re l at ionsh ips and i dentifying service and educationa l  opportun ities; and (h) 
performing such other  activities and d uties as  m ay be d i rected or  de legated to it by the 
Board of D irectors. 

(App . ,  169-70.) 

The JV Hospita l  wi l l  enter i nto a management agreement (the "Management 

Agreement" ) with VHS Waterbury Management Company, LLC ( "VHS M anagement"), pursuant 

to which VHS Management wi l l  perform fin anc ia l, techn ica l, manageria l, and admin i strative 
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support services for the JV Hospita l .  The Management Agreement has  an  i n it ia l  term of five 

yea rs and  wi l l  a utomatica l ly renew for successive terms of five years each . 

E. The Charitable Assets of Waterbury Hospital 

Throughout its h istory, Waterbury Hospital, I nc., has  received numerous charitab le gifts, 

legacies and devises from generous i nd ividua l  donors and commun ity fundra is ing efforts.13 As 

part of its Appl ication, GWHN p rovided information and  documentation of the charita b le trusts 

and  gifts of which it is the benefic iary or in which it c la ims an i nterest. Specifica l ly, it p rovided 

copies of the g ift documents themselves and a spreadsheet (the "Gift Analysis") that inc luded a 

narrative description of each charitab le gift, succession language where app l icable, the name of 

the trustee of each gift, and  a designation of whether each gift was use restricted and  spend ing 

restricted .  The va l ue  of a l l  the charitab le  gifts as  of September 30, 2014, was $62,117,108. 

The OAG has reviewed the G ift Ana lysis p rovided by GWHN and  p laced each gift in one 

of  s ix  d ifferent categories of  d ocuments. The first four  groups inc lude gifts that  a re he ld  by 

Waterbury Hospital, I nc . :  Restricted Endowments, Unrestricted Endowments, Restricted Fu l ly 

Expendab le  G ifts (temporary restricted assets), and  Unrestricted Fu l ly Expendab le  G ifts .  The 

two rema in ing groups-Trusts he ld  by third party trustees and  Future I nterests-are not he ld  

13 Waterbury Hospital, I nc., and not GWHN, holds a l l  of  Waterbury H ospital's charitable funds. 
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by Waterbury Hospital, I nc. We have attached to our  decis ion, as Exh ibit B, the G ift Ana lysis, as 

mod ified by the OAG, and cop ies of the gift documents tabbed for references.14 

1. Restricted Endowments 

Restricted endowments are charitab le funds, the origi na l  gift i n strument of which 

specifies that the sum donated is  to be held and preserved as  "princ ipa l," as a "fund," as an 

"endowment," or d i rects that the sum be held and i nvested, or  added to an exist ing 

endowment fund, and further specifies that the annua l  income earned on sa id p rinc ipa l  be 

app l i ed to a specific purpose such as  free beds, i nd igent care, a bu i l d ing fund,  or  a particu l a r  

program of  the  hospita l .  

The fol lowing gifts a re restricted endowments:15 Anderson (1), At Risk Kids (2), Chase 

(3), Crozier (4), Fu l l ing (5), Hayden (6), Heminway (7), J un ior  League Fund  (8), Kazanj i an  

Memoria l  Fund (9 ) ,  Kazanj i an  Stud ent Nu rse Scholarship Fund  (10), Kingsbury ( 11), Meigs {12), 

Nurs ing School Alum nae  (13 ), Permanent Bed Fund (14),16 F lora S .  Page and  George W. Smith 

(15), Sperry (16), Terry ( 17 ), Various G ifts (18), and O live Rogers Warner (19 ) .  As of September 

30, 2014, the tota l  va lue  of these restricted endowments was $10,896,213. 

One of the restricted endowments, the Permanent Bed Fund, is  comprised of 61 

14 We inc lude th is exhibit i n  our decision to provide a definitive reference document for a l l  gift documents held by 

Waterbury Hospital, I nc., at the time of the conversion. 

15
The numbers fol lowing the gifts represent the tabs in Gift Analysis, attached hereto. 

16 Although the Gift Ana lysis provided by GWHN does not provide a separate review of each bed fund, it d id 

provide a l ist of the individua l  funds, with accompanying gift documents, from which it derived the value of the 

Permanent Bed Fund. 
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i nd ividua l  funds, created either through trusts or wi l l  bequests. Based on the responses to our  

d iscovery requests, we were ab le  to  determine  that the  Permanent Bed Fund conta ins the  

fo l lowing funds :  Adt (54), Benedict (55), Bristol (56), Bronson (57), Burd sa l l  and Burritt Bed 

Fund (58), Ed ith & Melrose Burritt Bed Fund (58), Cast le (59), Coffin (60}, Curtis (61), Driggs 

(62), F i rst Church Gu i l d  (63), F itzsimons (64), Goss (65), Graves {66}, Greenberg (67), G ross (68), 

Hart (69), H i l l  (70), J udson (71), Kazanj i an  (72), Kel logg (73}, K imble (74), Beth Kirk Memoria l  

Fund (75) ,  Henry and Beth i a  K irk Fund (76) ,  Margaret Kirk Bed Fund (77) ,  Leavenworth (78), 

Lewis (79), Lott (80), Merchant (81), He len Merriman Bed Fund  (82), Wi l l i am Buckingham 

Merriman  and Sarah Kingsbury Parsons M erriman Bed Fund (83), Wi l l i am Buckingham 

M erriman,  J r. Bed Fund {83),  Char lotte B .  Merriman  (84), M inor  and Northrop (85),  M itche l l  

(86), Montague (87), Peck (88), Pomeroy and H i l l  (89), Poo le  (90), Powel l  (91), Rosemary (92), 

Scovi l l  {93}, Sh ip ley (94), Ski lton (95), C. Sanford Bu l l  Memoria l Fund  (96), J. Richard Smith 

Memoria l  Bed Fund  (96), E l izabeth L. Spencer  (97), Ju l i a  V.  Warner Spence r  Fund  (98), J u l i a  V. 

Warner Spencer  M emoria l  for M iss Erna l ine D .  Warner Fund  {98), Sti les (99), Stone ( 100), 

Swenson (101), Terry (102), Tutt le (103), Second Congregations Chu rch (104), Wade {105), 

Oscar Warner {106), Welton ( 107), Wh iton and  Upson {108), J . H .  Whittemore Endowed Room 

(109) and  Ju l ia S. Whittemore M emoria l  Room (110). The Permanent Bed Fund is  va lued at 

$5,210,209 as  of September 30, 2014. 

2. Unrestricted Endowments 

U nrestricted endowments a re charitab le  funds, the origi n a l  gift i nstru ment of which 

specifies that the sum donated i s  to be held and preserved as  "pr inc ipa l,"  as a "fund," as an  
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"endowment," or  d i rects that the sum be he ld and i nvested, or added to an existing 

endowment fu nd, and further specifies that the annua l  i ncome earned on sa id p rinc ipa l  be 

app l ied to the hospital 's "genera l  purposes," "general  expenses," "genera l  fund," or  used "at 

the d iscretion of the board." 

The fol lowing gifts a re unrestricted endowments: Brooker (20},  Forester (21) ,  and Kar l  & 

Margaret Ha l  Iden Memoria l  Fund (22} .  As of September 30, 2014, the tota l  va lue  of these 

unrestricted endowments was $362,122. 

3. Restricted, Fully Expendable Gifts 

The th ird category inc ludes restricted, fu l ly expendab le  Gifts. These a re funds  not 

structured as  endowments, and  therefore fu l ly expendab le  to be adm in istered and  used by the 

hospita l  for restricted purposes specified by the donor. 

The fol lowing gifts a re restricted, fu l ly expendab le gifts : Bevans  (23}  and  M ayo (24) . As 

of September 30, 2014, the tota l  va lue  of these unrestricted endowments was $22, 149. 

4. Unrestricted, Fully Expendable Gifts 

The fourth category of gift assets he ld  by Waterbury Hosp ita l ,  I nc. a re Unrestricted Fu l ly 

Expendab le G ifts, which a re not structured as  endowments, and  therefore fu l ly  expendable, to 

be admin istered and used by the hospita l  for its genera l pu rposes. 

The fo l lowing gifts a re u nrestricted fu l ly expendab le gifts: Crean (25), G enera l 

Endowment Fund (26), G ift Annu ity ( 27), and  Pooled Income Fund {28}. As of September 30, 
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2014, the tota l  va lue of these unrestricted funds was $2, 144,025.17 

5. Third Party Trusts 

The fifth category of gift assets is Trusts he ld by th ird party trustees-trusts created and  

he l d  by  a th ird party, a port ion of the  annua l  i ncome of which is  designated for donation to 

Waterbury Hospita l, I nc., to be used for one or more of its charter purposes. With in  this 

category, there a re two subsets : th ird party trusts with use restrict ions and those without. 

The fo l lowing gifts a re third party trusts with use restrict ions :  

The Harriet S. Anderson Trust (29) i s  cu rrently he ld and adm in i stered by trustee Bank of 
America, and was estab l ished by a trust agreement, d ated September 2 1, 1943 . The agreement 
p rovides that upon the death of the last survivor of the i n it ia l  benefic iaries of the trust, the net 

i ncome sha l l  be pa id  to Waterbury Hospita l  "to provide o r  assist i n  p rovid i ng hospital care to 
deserving and nee dy residents of the City of Waterbury, Connecticut." Waterbu ry Hosp ital, Inc .  
cu rrently receives these funds .  

The Augustus M.  and Albert J .  Blakesley Fund (30) i s  currently he ld  and  admin i stered by 
trustee JP  Morgan Chase, and was estab l ished by Article 26 of the wi l l  of Edyth A. B lakesley, 
dated March 8, 1961 .  Pursuant to Article 26, the rest, res idue, and  rem a inder of the estate of 
Edyth A. Blakesley passed to the trustee to be he ld  in trust for the benefit of Waterbury 
Hospita l "to be used by it as  a Free Bed Fund for the benefit of members of The Second 
Congregationa l  Church of  Waterbury, I nc., who a re cons idered by the Trustees of The Second 

Congregationa l  Church of  Waterbury, I nc . ,  as worthy i l l  cases requ i ring  fin anc ia l  assistance." 
The wil l  fu rther p rovided that "[i ] n  the event that said The Waterbu ry Hosp ita l  sha l l  be merged 
i nto or taken over by another p rivate, nonprofit hospital, the sa id  Trustee sha l l  make payment 
to the successor corporation . In the event that the sa id  The Waterbu ry Hospita l sha l l  terminate 
its existence the sa id  Trustee sha l l  have the power to send such i ncome to such hospital, 
operating i n  the City of Waterbury, or  serving the pub l ic  of the City of Waterbury, a s  it may, i n  
its j udgment, se lect."  Waterbury Hospital, Inc .  currently receives these funds .  

The Hopkins Memoria l  Fund (31)  i s  cu rrently he ld  and  admin i stered by trustee Bank of 
America, and was estab l ished u nder  Artic le 7 of the wi l l  of Abbie C. Hopkins .  Pursuant to Articl e  

17 This value does not include the Crean fund as a va lue for that fund was not provided t o  u s  from GWHN.  
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7 of the wi l l, the rest, res idue, and rema inder  of the estate of Abbie C. Hopkins passed to the 
trustee to be held in trust for the benefit of a number of i nd ividua l  and corporate beneficiaries. 
The rema inder  of the net income was to be added to the pr inc ipa l  and i nvested for a period of 
twenty years after the death of Abbie C. Hopkins .  A provis ion of the wil l provided that, if at the 
term ination of the twenty year period, a new Naugatuck Hospita l  had not been bu i lt, the net 

i ncome from the fund  wou ld  be given to Waterbury Hospita l  "for the pu rpose of p rovid ing 
accommodations and  medica l  care and  attention for the poor and  needy res idents of the 

Borough of Naugatuck afo resaid,  with the u nderstand ing, however, that the surp lus of sa id 
i ncome, if any, m ay be used by The Waterbury Hospita l  aforesa id  for its  genera l  uses and 
purposes." A new Naugatuck Hospita l  was not bu i lt. Waterbury Hospita l ,  I nc. cu rrently receives 
these funds. 

The Mary Kingsbury Bul l  Fund (32} is currently he ld  and  admin i stered by trustee Bank of 
America, and  was estab l ished by a gift of U .S. Government Bonds  from Ed ith Kingsbury and  a 
trust agreement between Waterbury Hospita l  and the Colon ia l  Trust Company, d ated January 
24, 1951. The gift summary memoria l iz ing the gift ind icates that the gift was made  to furn ish 
and p rovide an endowment of the Ch i ldren's Ward of Waterbury Hospita l .  Waterbury Hospital ,  
I nc. cu rrently receives these funds .  

The Warner Memorial Fund (33} i s  currently he ld  and  adm in i stered by trustee Ban k  of 
America, and  was estab l ished u nder  Article 9 of the wi l l  of  Osca r L .  Warner, dated February 29, 
1932 .  Pursuant to Article 9 of the wi l l ,  the rest, residue, and  rema inder  of the estate of Oscar L. 
Warner passed to the trustee to be he ld  in trust for the benefit of h is s ister, Lucia B. Warner, for 
her  l ifet ime.  A p rovis ion i n  the wi l l  p rovided that after the d eath of Lucia B. Warner, the 
rema inder  of the net income was to be added to the p rinci pa l  and i nvested for a period of 
twenty years. At the term ination of the twenty yea r  period, if a new N augatuck Hospita l had  
not been bu i lt, the  net i ncome  from the fund was  to  be given to  Waterbury Hospital  "for the  
purpose of provid ing accommod at ions and  med ica l care and  attention for the poor and  needy 
residents of the Borough of N augatuck aforesaid, with the unde rstand ing, however, that the 
surp lus  of sa id  i ncome, if any, may be used by The Waterbury Hospital  aforesa id  for its genera l  
uses and  pu rposes." A new Naugatuck Hospita l was not bu i lt d u ring that 20 year per iod.  
Waterbury Hospital , I nc. current ly receives these funds. 

The fol lowing a re th ird party trusts without use restrict ions :  

The Almon B. Dayton Trust (34} i s  currently he ld  and admin i stered by trustee Bank of 
America, and was estab l ished u nder  Article 11 of the Wi l l  of Almon B. Dayton. Pursuant to 
Artic le 11, upon the death of h is  wife, one-fifth of the net annua l  i ncome of the trust was to be 
pa id  to h is  n iece, Marjorie D. H itchcock E l ler, for her l ifetime .  Upon the death of  Ms.  E l ler, equa l  
shares  of  her share of  the net i ncome were to be a re pa id  annua l ly  i n  equa l  shares to  
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Waterbury Hospita l, Waterbu ry Anti-Tuberculosis League of Waterbury, I nc., and  Gaylord Farm 
San itari um, i n  perpetu ity. Waterbury Hospita l, Inc .  currently receives these funds .  The wil l  
provides that if Waterbury Hospita l ceases to exist or  re l inqu ishes its corporate charter, or fa i l s  
for any reason to  function i n  the territory i n  which i t  is  now located, its share of  the  i ncome wi l l  
pass to the Waterbury Foundation, I nc. to be used by the d i rectors of the Foundation for 

re l ig ious or charitab le purposes, p referably for some use s im i l a r  to its use by Waterbury 
Hospita l .  

The John Elton Trust (35) is  cu rrently he ld and  admin istered by trustee Bank of America, 
and  was estab l ished under  Paragraph  6 of the will of John P. E lton, dated November 29, 1946. 
Pursuant to a codici l  to the wi l l, dated June  26, 1947, $ 100,000 was to be he ld  in trust with the 
net i ncome to be used, fi rst, for the benefit of Otto N i lson and  his wife, E l izabeth Deborah 
Steele E lton, and upon her d eath, for the benefit of Ida Johnson, and upon her death, for the 
benefit of Gustav Johnson.  U pon the death of Gustav Johnson, the entire net i ncome was to be 
given in equa l  shares to Waterbury Hospital and St. John's Parish of the Protestant Ep iscopa l  
Church. Waterbury Hospita l ,  I nc. cu rrently receives these funds .  

The I .  Kent Fulton Trust (36) is  cu rrently he ld  and  admin istered by trustee Bank of 
America, and was estab l ished under Artic les 10 and  14 of the wi l l  of I .  Kent Fu lton, d ated 
October 2, 1939. Pursuant to Article 10, $25,000 passed to the trustee to be he ld  in trust for 
the benefit of Waterbury Hospita l .  Pursuant to Artic le 14, the rest, res idue, a n d  rema inder  of 
h is  estate was to be he ld  i n  trust, first for the benefit of h is  wife, E l izabeth Warner Fu lton, and, 

u pon her  death, for the benefit of h is son, Wel ls  Fu lton.  Upon the death of Wel ls Fu lton, 
Waterbury Hospital was to receive one-s ixth of the princ ipa l  of the rema in ing trust to be p laced 
in  the trust that had been estab l ished i n  Article 10. A subsequent codici l, d ated December 15, 
1939, d id  not affect the bequest to Waterbury Hospita l .  Waterbury Hospital, I nc. currently 
receives these funds .  

The Sibi l l ia  Hel lmann Fund (37 and 38) i s  currently he ld  and  adm in istered by trustee 
Bank of America, and  was estab l ished u nder  Article 4 of the wi l l  of Char les M .  He l lman, dated 
June  13, 1955. Pu rsuant to Articl e  4, ha lf of the estate of Charles M. He l lman  passed to the 
trustee to be held in trust for the fol lowing beneficia ries :  Ernest M. Meister, the wife of Char les 
M .  He l lman (Rhoda Hel lma n n ), Robert W. Mackey, Sophie Reichenbach Stage, M ary 
Reichenbach Parsons, and  J u l ius  Reichenbach. Upon the death of those benefic iari es, the 
rema in ing pr inc ipa l  was to be renamed the Sib i l l a  He l lmann Fund,  and  the i ncome  was to be 
d iv ided equa l ly between Waterbury Hospital and  St. Mary's Hosp ita l .  Artic le 4 further p rovides :  
" In  the event that either hospital  goes out of existence, the entire net i ncome sha l l  be  pa id  to 
the rema in ing hospita l .  If either  hospital sha l l  merge with another hospita l  and  my Trustees 
be l ieve that the corporation so formed carries out the purposes of the hospita l  so merged, then 
my Trustees sha l l  pay one-ha lf of the i ncome to such amalgamated corporation, but if my 
Trustee be l ieves that the a malgamated corporation does not carry out the purposes of the 
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hospita l  so merged and mentioned herein, then the entire income sha l l  be pa id  to the 
rema in ing hospita l ."  

I n  add it ion, pursuant to Artic le 3 of the wi l l  of Char les M .  He l lmann,  the other ha lf of the 
estate passed to the trustee to be held in trust for h is  wife, Rhoda M. He l lmann .  U nder that 
same Article, Rhoda He l lmann  was further given the power of appointment over the corpus of 
the Article 3 trust estate .  Rhoda He l lmann  then exercised the authority granted to her u nder  
the wi l l  of  Charles M .  He l lmann  u nder  Article 6 of  her wi l l ,  d ated November 11 ,  1969 as  
mod ified by codici ls dated June  24, 1971, M ay 21,  1980 and  May 23 ,  1980 by making severa l 
specific bequests to charitab le  organ izations. Pursuant to Article 6, Section H ,  a l l  of the rest, 
residue, and rema inder  of the property over which she he ld a power of appo intment was to be 
passed in trust to the exist ing S ib i l l a  He l lmann Fund in perpetuity to be d ivided  equa l ly between 
the Waterbury Hospita l  and St. Mary's Hospita l .  Article 6, Section H further stated that if 
Waterbury Hospita l  was not an organ ization described in Sections 170 (a ), 2055 (a) and  2522 (a)  
of the I nterna l  Revenue Code or  had ceased to exist when i ncome was to be d i stributed to it, 
the trustee was instructed to d istribute a l l  of the i ncome to St. Mary's Hospita l .  If neither 
Waterbury Hospita l nor St .  Mary's Hosp ita l  qua l ified u nder  the a bovementioned sections, the 
trustee was instructed to d i stribute the i ncome to "such other  organizations in the hea lth care 
fie l d  as a re described in said sections 170 (a), 2055 (a) and  2522 (a) as  the Trustee sha l l  se lect." 
Waterbury Hospita l, I nc. currently receives their  share of these funds  u nder  the wi l l  of Rhoda 
M .  He l lmann .  

The Frank Keel ing Fund (39) i s  currently he ld and  admin istered by trustee Bank of 
America, and  was estab l ished under  Article 12 of the wi l l  of Frank Keel ing, d ated December 15, 

1954. Pursuant to Artic le 12, the rest, residue, and  remainder  of the estate of Frank  Keel ing 
passed to a trustee to be he ld  i n  trust for the benefit of Li l l i e  Kee l ing  Wurtenberg, Pau l ine  T. 
Smith and  Leita S. Hu l l .  U pon the death of the l ast survivor, the origina l  trust was terminated 
and a new trust was created, known as  "The Frank Keel ing  Fund" for the benefit of Waterbury 
Hospita l .  Waterbury Hospital , I nc. ,  cu rrently receives these funds .  

The Jacob Keeling Fund (40) i s  cu rrently he ld  and  admin istered by trustee Bank of 
America, and  was estab l ished u nde r  Artic le 10 of the wi l l  of Jacob Kee l ing, d ated June  30, 1952. 
Pursuant to Article 10 of the wil l  of J acob Keel ing, the rest, res idue,  and rema inder  of the estate 
of J acob Kee l ing passed to a trustee to be he ld in trust for the benefit of Fra n k  Kee l ing, L i l l ie  
Kee l ing Wurtenberg, Pau l i ne  T. Smith and Leita S .  Hu l l .  U pon the death of the l ast su rvivor, the 
origin a l  trust was terminated and a new trust was created, known a s  "The  J acob Kee l ing  Fund" 
for the benefit of Waterbury Hospita l .  Waterbury Hospital ,  Inc .  currently receives these fun ds .  

The  Harriet Kirk Trust (41) i s  currently he ld  and  adm in istered by  trustee JP  Morgan 
Chase, and  was establ ished under  Artic le 3 of the wi l l  of H arriet Kirk, d ated June  15, 1942. 
Pursuant to Article 3, the rest, res idue, a n d  rema inder  of the estate of Harriet Kirk passed to the 

35 



trustee i n  trust, where in Waterbury Hospital was to receive a 1/10 share.  Article 3 further  
provided :  " In  the event that  sa id  corporation goes out  of  existence, then sa id  i ncome sha l l  be 

divided equa l ly among the other corporat ions and associations mentioned in Section  B; but, if 
said corporation sha l l  merge with any other corporation and my Trustee bel ieves that the 
corporation so formed ca rries out the p u rposes of The Waterbury Hospital ,  I nc., then my 

Trustee shal l  pay the net i ncome to such ama lgamated corporation, but, if my Trustee be l ieves 
that the ama lgamated corporation does not ca rry out the pu rposes of The Waterbury Hospita l, 
I nc., then the net i ncome  sha l l  be d ivided equa l ly among the other charitab le  and e leemosyna ry 
corporat ions and associat ion mentioned i n  Section B. Waterbury Hospita l ,  I nc. cu rrently 
receives its share of these funds .  

The George B.  Lambe and Harriet Welton Lambe Endowment Fund (42) i s  currently 
he ld  and  admin i stered by trustee Bank of America, and  was estab l ished by a trust agreement, 

dated J u ly 12, 1923, between George R. Lamb and  The Colon i a l  Trust Company, and  an  
uns igned trust agreement between Waterbury Hospita l a nd  The Colon i a l  B ank  and  Trust 
Company. The J u ly 12, 1923 agreement p rovided that upon the death of G eorge Lam b, or  h is  
wife, the trust term inated and the corpus of the trust was given to Waterbury Hosp ita l  as  part 
of a permanent endowment to the Hospita l .  Waterbury Hospita l subsequently entered i nto a 
trust agreement with Colon ia l  Bank and  Trust Company, whereby Colon ia l  Bank  became  the 
trustee of the endowment fund .  

The  Henry H .  Peck Trust (43) is  cu rrently he l d  and  admin i stered by  trustee Bank  of 
America, and  was establ ished u nder  Article 18 of the wi l l  of Henry H. Peck, d ated June  12, 1918. 
Pursuant to Artic le 18, the rest, residue, and  rema inder  of the estate of Henry H. Peck was to be 
d iv ided i nto four  equa l  shares. One share was to be he ld  in trust for the benefit of Waterbury 
Hospita l .  A second share was to be he ld  i n  trust for the benefit of Lucy A. Peck. Upon the death 
of Lucy A. Peck, her share wou ld  be added to the trust p revious ly estab l ished u nder  Artic le 18 
for Waterbu ry Hospita l .  Waterbury Hospita l  wou ld  receive the rema in ing two shares if 
C larence P. Brad ley, the nephew of Henry H. Peck, predeceased h im  without issue, and  Harriet 
E. Brad l ey, s ister of Henry H .  Peck, p redeceased h im .  Waterbu ry Hospita l, Inc .  currently receives 
its share of these funds .  

The Francis A. and F lorence A. Poole Fund (44) i s  currently he ld  and admin istered by 
trustee Bank of America, and  was estab l ished under Article 9 of the wi l l  of Ed ith F .  Poole, d ated 
Apri l 1 1, 1928. Pursuant to Artic l e  9, fol lowing the death of the l ast survivor of the benefici a ries 
named i n  her  wi l l, the trust that had  been created for the ir  benefit woul d  cont inue to be held 
by the trustee, m inus  a $ 10,000 d istribution of the p rincipa l  of the trust fund  to be given 
d i rectly to Waterbu ry Hosp ita l  pu rsuant to Article 8 of her wi l l  to be known as  the "Francis A. 
and  F lorence A. Poole Fund ." The n et income of the Articl e  9 trust was to be d iv ided equa l ly 
between the Second Congregationa l  Church and  Waterbury Hospita l .  Waterbury Hospita l 
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currently receives its share of these funds .  

The Howard Easton Smith Fund (45) is  currently he ld and admin i stered by trustee Bank  
of  America, and was  establ ished under  Artic les 11 and  12 of  the  Wi l l  of  W. Easton Smith, dated 
May 31, 1944. Pursuant to Article 11, shou l d  any of the organ i zations named in Articles 8 
(Waterbury Visit ing Nu rses Association ), 9 (Waterbury Day Nu rsery Association )  or  10 (Boy 
Scouts of America) that received the net income from trusts he ld by the trustee "dissolve, 
terminate or cease to ca rry on their  corporate purposes," the i ncome is, i nstead, to be pa id to 
Waterbury Hospita l .  Pursuant to Article 12, the rest, res idue, and rema inder  of the estate of W. 
Easton Smith was to be pa id  over, in the case of Waterbu ry Hospita l  and St. John's Parish of the 
Protestant Episcopa l  Church, or  held i n  trust, i n  the case of Waterbury Visit ing Nu rses 
Association, Waterbury Day N u rsery Association, and  Boy Scouts of America and d iv ided 
p roportiona l ly between the organ izations. Waterbu ry Hospita l cu rrently receives its share of 
these funds .  

6. Future Interests 

A fina l  category of charitab le  assets is Future I nterests, where gifts are either he ld  i n  

charitab le  rema inder  trusts ( incl ud ing charitab le  remainder  u n itrusts or  annu ity trusts, he ld  by 

outs ide banks or trustees, i n  which the Hospita l  has no current i ncome  or pr inc ipa l  i nterest) or  

provided as  contingent remainders i n  wi l l s .  The future i nterests he ld by th ird party trustees a re 

as fo l lows: 

The Natal ie M. Dodd Trust (49) is currently he ld  and  admini stered by trustee JP Morgan 
& Co., and  was estab l ished by a n  amend ed trust agreement between  N ata l ie M .  Dodd and  
Morgan Guaranty Trust Com pany of  New York, dated May 18, 1976, and  Articl e  4 of  the wi l l  of 
Nata l ie  M .  Dodd, dated M ay 18, 1976. Pursuant to Article 4 of the wi l l  of N ata l ie  M. Dodd, the 
rest, res idue, and  remainder of her  estate passed to the trustee. Pu rsuant to the amended 
trust agreement, d ated May 18, 1976, Waterbury Hospita l  receives 15 percent of the pri ncipa l  
from trust u nder  two scenarios: ( 1 )  upon  the d eath of  Nata l ie  M .  Dodd i f  Pau l  G .  Heroux and  his 
wife, Lyn n  D .  Heroux, do not survive her  and (2) upon the deaths of Paul  G.  and Lyn n  D .  Heroux 
if they do  survive N ata l ie M. Dodd .  

The  Fenn Trust (SO) i s  currently he ld  and adm in istered by trustee Stanhope Fenn 
Cunn ingham, and was estab l ished u nder  Article 5 of the wi l l  of J .  Lincoln Fenn,  d ated October 
23, 1950. Pursuant to Article 5, upon the death of al l  of the named benefic iaries in the wil l ,  
Waterbu ry Hospita l  wi l l  receive one-fifth of the rest, residue, and rema inder  of the estate of J .  
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Linco ln  Fenn to be added to its pr incipa l  fund and  "that only the i ncome be used for the general  
purposes" of the Hospita l .  

The Gibson Trust (51)  i s  cu rrently he ld and  admin istered by trustee J P  Morgan Chase, 
and  was esta bl ished under the wi l l  of Dona ld F. G ibson, dated September 24, 1983 .18 After the 
death of h is  wife, Ann J . G ibson, Waterbury Hospital  wi l l  receive 6.67 percent of a port ion of the 

p ri ncipa l  of a trust created under  Artic le 3 of the wil l .  Pursuant to Article 4 of the wi l l, 
Waterbury Hospita l wi l l  receive 6 .67% of one-ha lf of a d ifferent trust that was created for the 
benefit of Ann J. G ibson and a number of other beneficiaries fo l lowing their deaths. 

The Snowden Trust (52) i s  cu rrently held and admin i stered by trustee Comerica Bank, 
and  was estab l ished by a trust agreement between Wi lma A. Snowden and  Bank of Boston, 

dated October 25, 1984, and  amendment d ated Decem ber 27, 1990. Pursuant to the amended 
trust agreement, after the death of Wi lma A.  Snowden and  the death of several named 
benefic iaries, the trustee wi l l  p ay over to Waterbury Hospita l  one-n inth ( 1/9) of the rema in ing 
ba lance of the trust.  

The Stoughton Trust (53) i s  currently held and admin istered by trustee Bank of 
American, and was estab l ished u nder  Artic le 7 of the wi l l  of Kenneth T. Stoughton, dated June 
13, 1977 .  Pursuant to Article 7 ,  p u rsuant after the d eath of  Pau l  L .  Baraby, the trustee sha l l  pay 
over to Waterbu ry Hospital the ent i re corpus of the rema in ing trust "to be added to the 
equ ipment fund, i n  memory of my beloved wife, Katheri ne  Thornton Stoughton ."  

The ident ified future i nterests that  a re not he ld  by a th ird party trustee a re as  fol lows: 

Lenners (46), Pecka (47}, a n d  Quear (48}. 

V. LEGAL ANALYSIS AND REQU IRED MODI FICATIONS 

As exp la ined above, the Convers ion Act d i rects that any nonprofit hospital  that enters 

i nto a n  agreement to transfer a m ateri a l  a mount of its assets or operations with an entity 

operated for p rofit m ust first obta i n  the approval of OHCA and  the OAG. Any agreement made 

without these approva ls  is  deemed void .  With pa rticu l a r  respect to  the Attorney General 's 

18 
The will is dated September 24, 198S, but the witness affidavit is dated September 24, 1983. 
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review, the Convers ion Act requ ires that he  sha l l  d i sapprove a p roposed sa le  of a nonprofit 

hospital to a for-p rofit entity as not i n  the pu bl ic  i nterest if he  determines the existence of one 

or more of  n ine  criteria specified i n  § 19a-486c. The Conversion Act, however, perm its the 

Attorney General to approve an app l ication whi le sett ing forth modifications that wou ld  bring 

the p roposed transaction i nto comp l i ance with Act - that is, with mod ificat ions designed to 

cure the fa i l u re to meet the criter ia specified i n  § 19a-486c. What fol lows, therefore, is  the 

OAG's ana lysis  and d iscussion of the statutory criteria i n § 19a-486c and the mod ifications to 

the Jo int Venture that a re necessary to address those criteria .  

A.  The transaction is not prohibited by  Connecticut statutory or  common law governing 

nonprofit entities, trusts or charities. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c{a ) (l), the Attorney Genera l  sha l l  d i sapp rove a 

proposed agreement if he d eterm ines that the transaction i s  p rohib ited by Connecticut 

statutory or  common law govern ing nonprofit entities, trusts, or  charities. Subj ect to the 

mod ificat ions and  conditions set forth i n  Section V.H .4 .e of th is decision, we conc lude that the 

Jo int Venture i s  not proh ib ited by statutory or  common l aw governing nonprofit entities, trusts, 

or charit ies.  

B. GWHN exercised due di l igence. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c{a) (2 ), the Attorney General  i s  requ i red to 

determ ine  whether the nonprofit hospita l exercised due d i l igence in fou r  d istinct a reas.  The 

phrase "due  d i l igence" is  not defined by the Convers ion Act, but Black's Law D ictionary (6th ed .  

1990) d efi nes i t  as :  "Such a measure of  prudence, activity, o r  ass idu ity, as  is  p roperly to  be  
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expected from, and ordina ri ly exercised by, a reasonab le  and  prudent man under the particu lar  

c ircumstances; not measured by any abso lute standard, but  depend ing on the re lative facts of 

the speci a l  case." In short, therefore, we review the level of care and p rudence that the GWHN 

Board exercised i n  decid ing to enter i nto the Jo int Venture with Vanguard .  

Based upon our and our  expert's review of the mater ia ls  p resented as a part of the 

GWHN appl ication, it i s  c lear that GWHN unde rtook an  extensive and d i l igent p rocess to 

explore strategic options and to identify a cap ita l  a lternative that wou l d  enab le it to address its 

deteriorat ing financ ia l  position and cont inue its m iss ion of p rovid ing qua l ity hea lthcare to the 

Waterbury comm u n ity. 19 GWH N's efforts extended over a ten-year period, from 2005 to 2014, 

and  inc luded consu ltation with two experienced hea lthcare i nvestment banking  firms i n  

Kaufman  Ha l l  & Associates and  Ca in  Brothers, as  we l l  as  the  n ationa l ly recogn ized hea lthcare 

consu lt ing fi rm of PricewaterhouseCoopers. GWHN pursued d iscussions with m u lt ip le  strategic 

partners, eva l u ated a range of transaction structures, and  explored m ultip le  strategies  to access 

capita l .  Our specific due  d i l igence find ings fol low. 

1 .  GWHN exercised due  di l igence in  deciding to participate i n  the  Joint Venture. 

Pu rsuant to Conn .  Gen .  Stat. § 19a-486c(a) (2) (A), the Attorney Genera l sha l l  d isapprove 

a proposed agreement if he determ ines that the nonprofit hospital  fa i led  to exercise due  

d i l igence i n  d ecid ing to  transfer the  assets of  GWH N .  The record supports the  reasonab leness 

1 9  Navigant Consulting's report is attached hereto as Exhibit A. 
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of the decision by GWHN to transfer substanti a l ly a l l  of its assets as a means to assure the long

term viabi l ity of Waterbury Hospita l .  

GWHN engaged i n  a decis ion-making process that was reasonab le, thoughtfu l, and 

thorough. I n  making the u lt imate decision to transfer its assets, GWHN demonstrated due 

d i l igence under  the c ircumstances. As  noted in the fin d ings of  fact, GWHN pursued a b road 

range of strategic i n it iatives to address the hospital 's operating losses, aging faci l it ies, and  

l im ited access to  cap ita l .  I t  sought a range of  options inc lud ing a merger with SM HS, an  

operationa l  restructuring and  rea l ignment, and  a p rivate p lacement i n  t he  bond m arket. After 

a d ecade of fa i led a lternatives, the GWHN Board reasonab ly concluded that an a pp ropri ate 

solution to p rovid e  long-term viab i l ity of the hospital was a sa le  or joint-venture with a for

profit operator. We, therefore, conc lude that GWHN exercised due  d i l igence in decid ing to 

transfer its assets as  a part of the Joint Venture transaction .  

2. GWHN exercised due di l igence in  selecting Vanguard as a Joint Venture partner. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) (2) (B), the Attorney Genera l  sha l l  d isapprove 

a p roposed agreement if he determines that the nonprofit hospital fa i led to exercise due  

d i l igence i n  se lect ing the  pu rchaser. Based on the record i n  th is case, GWHN has  estab l ished 

that it exercised due d i l igence i n  select ing Vanguard as  its partner i n  the Joi nt Venture . 

The fu l l  h istory of GWHN's difficu lt search for a capita l  partner i s  described i n  the 

find ings of fact. With respect to the i n it iat ive that resu lted i n  the Jo int Venture with Vanguard ,  

however, GWHN took appropriate and  de l iberate steps to ident ify the best situation for 

Waterbury Hospita l .  GWHN retained Cain Brothers to so l icit poss ib le cap ita l  pa rtners. It 
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reviewed Cain Brothers's sol icitation process, the nature and capab i l it ies of the parties 

contacted for a poss ib le  partnersh ip, and the terms of al l  proposals received .  GWHN a lso spent 

cons i derable effort on its choice to seek a jo int venture transaction rather than a straight sa le 

of assets. 

In add ition, GWHN met with Cain Brothe rs and  legal cou nse l  upon learn ing that 

Vanguard was be ing acqu i red by Tenet, to d iscuss the imp l icat ions of the acqu is ition .  

Subsequently, t he  Waterbu ry CEO, Board Cha ir, and  VP of  Medica l  Affa i rs visited Good 

Samaritan and Sa int Mary's Hospita ls i n  West Pa lm Beach, F lor ida, to better understand Tenet's 

approach to operating its hospita ls .  During th is  August 2013 visit, the Waterbury 

representatives tou red the fac i l it ies, m et with their  counterparts at these hospita ls, and  a lso 

met with p hysic ians and  board members of these hospita ls .  

Although we recognize-and i n  no way d iscou nt-the concerns ra ised by the 

i ntervenors a bout Tenet, none was sufficiently concrete or  p roximate to compe l  the conclus ion 

that the GWHN Board fai led  to exercise due d i l igence i n  se lecting a purchaser of i ts  assets. 

GWHN's due  d i l igence was comprehensive and i ncl uded consideration of Tenet's regulatory 

comp l i ance and  corporate citizenship h istory. Moreover, consistent with the fact that the 

OAG's review under the Convers ion Act perta ins  genera l ly to the p rotection of charitab le  

assets, we cons idered  whether GWHN reasonab ly eval uated Tenet's financi a l  wherewitha l  to  

comp ly with the  negot iated terms of  the transaction, a n d  it d id .  Last, OHCA's ju risd iction and  

review encom passes the  purchaser's role  in  the  de livery of  hea lthcare services i n  the  

Waterbury a rea  going forward. 
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GWHN exercised due  d i l igence i n  se lecting Vanguard as  its partner for the Jo int Venture 

and in confi rming that selection after Tenet's pu rchase of Vanguard .  Because Tenet purchased 

Vanguard subsequent to the Appl ication being submitted to our office, however, we require as 

a cond ition of our a pprova l of the proposed Joint Venture that Tenet, as  the corporate parent 

of Vanguard, gua rantee the performance and satisfact ion of each and every obl igation of 

Vanguard as  set forth in the Jo int Venture. 

3. GWHN exercised due d i l igence in obtaining a fairness evaluation. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) (2) (C), the Attorney Genera l  sha l l  d isapprove 

a proposed agreement if he determines that the nonprofit hospita l  fa i led to exercise due  

d i l igence i n  obta i n ing a fa i rness eva l uation (a lso known as  a "fa irness op in ion" ) from an  

indep endent person expert i n  such agreements. 

GWHN sought a fi rm to perform its independent fa i rness eva luat ion through an RFP 

process. From the three p roposals received, GWHN se lected P rinc ip le Valuation LLC ("Princ ip le  

Va luat ion") to perform the fa i rness opin ion .  Pr incip le  Va luation has  extensive hospital 

va luation experience regard ing  va luat ions to meet regul atory com p l iance needs.  I n  add ition, 

ne ither Pr inc ip le Valuation nor its staff members h ave any known confl icts of i nterest with the 

parties to the transaction or to the transaction itself. Lastly, P rinc ip le  Va luation's fees for its 

services were not dependent on the op in ion it rendered .  

Therefore, we conclude that the  GWHN Board exercised due  d i l igence i n  obta in ing a 

fa irness eva luat ion regarding the terms of the proposed transaction from an i ndependent 

entity expert i n  such agreements. 
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4. GWHN exercised due dil igence in negotiating the terms and conditions of the Joint 

Venture. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) (2) (D), the Attorney Genera l  sha l l  d i sapprove 

a p roposed agreement if he determ ines that the nonprofit hospital fa i led to exercise due  

d i l igence in negotiating the  terms and cond it ions of  the transfer. 

GWHN reta ined Cain Brothers to eva luate the proposals it received from potentia l  

capital  pa rtners and  to negotiate key e lements of  the p roposals with the prospective partners .  

GWHN then eva luated the competing proposa ls and  chose Vanguard as  a cap ita l  pa rtner. In  

add ition, as a resu lt of GWH N's deteriorating financ ia l  position, GWHN was ab le to renegotiate 

the i n it ia l  cap ita l  terms of the dea l, i ncreasing the pu rchase p rice from $25 m i l l ion to $45 

m i l l ion and  reducing the capita l  commitment from $75 m i l l ion to $55 m i l l ion .  Most 

importantly, we note that GWH N had l im ited l everage for negotiations given its d eteriorat ing 

financ ia l  condition b ut was ab le  to negotiate a transaction that recap ita l ized Waterbury 

Hospita l  to stab i l ize current operations and  p rovide  a source of cap ita l for long term growth. 

C. No GWHN Board Member, Officer, Key Employee, or Expert Has a Confl ict of Interest With 

Respect to the Joint Venture. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) (3 ), the Attorney G enera l  sha l l  d isapprove the 

proposed transaction as  not in the publ ic i nterest if he determines that the nonprofit hospita l  

fa i led  to d isclose any confl ict of i nterest, incl ud i ng but not l im ited to, conflicts of i nterest 

perta in ing to board members, officers, key employees, or experts of GWHN, the purchaser, or 

any other  party to the transaction .  We conclude that no confl i cts of i nterest exist that wou ld  

requ i re d isapprova l of  the  Jo int Venture .  
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The App l icants provided the OAG with ind ividua l  confl ict of i nterest statements for each 

relevant ind ividua l  (board member, officer, etc. ) emp loyed by GWHN and its experts and  

Vanguard.  Later, Tenet p rovided confl ict of  i nterest statements to  the  OAG. Each ind ividua l  

was requ i red to respon d  to indivi dua l  q u estions regard ing possib le  fin ancia l ,  benefic ia l ,  and/or 

employment related confl i cts of i nterest. If any of the q uestions  were answered with anything 

other than an  unqua l ified "No," the ind ividua l  was requ ired to attach an  exp lanation to the 

statement. 

After a ca refu l review of a l l  the conflict of i nterest responses, there do  not a ppear to be 

any conflicts of i nterest relat ing to the p roposed transaction a mong board members, officers, 

key employees, and  experts reta ined by GWHN, Vanguard ,  or  Tenet .  In add ition, no intervenor 

or  other  partic ipant i n  the p roceed ing has offered any credib le  evidence that any confl ict 

existed at a ny t ime d u ring the negot iat ion of the Jo int Venture. Accordi ngly, we conclude that 

no conflicts of i nterest exist that would requ i re d isapp roval of the Jo int Venture .  

D. GWHN wi l l  receive fair  market value for its assets. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a ) (4}, the Attorney Genera l  sha l l  d isapprove the 

p roposed transaction as  not in the publ i c  i nterest if he  d eterm ines that the nonprofit hospita l  

w i l l  not receive fa i r  market va lue  for its assets. For  purposes of  the Convers ion Act, "fa i r  m arket 

value" is  d efined as  

the most l ikely p rice that the assets wou l d  br ing i n  a sa le i n  a competitive 
and  open market u nder  a l l  cond it ions requ i s ite to a fa i r  sa le, with the 
b uyer and se l ler  each acting prudent ly, knowledgeab ly a n d  i n  their own 
best i nterest, and  with a reasonable t ime be ing a l lowed for exposure i n  
the  open m arket. 
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Conn. Gen.  Stat. § 19a-486c{a )(4) .  

Vanguard has agreed to pay $45 m i l l ion as  compensation for GWHN's contribution of 

substantia l ly a l l  of its assets to the JV Hospita l .  Two independent financia l  experts have 

reviewed the transaction to determ ine whether GWHN wi l l  receive fa i r  market va lue  for its 

assets, and both have concluded that the purchase price of $45 m i l l ion equa ls  or exceeds the 

fa i r  market va lue  of GWHN's assets. 

As d iscussed above, GWHN retained Pr inc ip le Va luation to p rovide  it with a n  

i ndependent fa i rness op in ion regard ing the transaction .20 P rinc ip le Valuation cons idered the 

three pr inc ipa l  methods of va luation : the Cost Approach {Adjusted Book Value  Approach ), the 

M arket Approach, and the I ncome Approach. With respect to the m arket based val ue  approach 

to va luation, Pr inc ip le Valuation used both a Gu ide l ine  Company Approach and  a Gu ide l ine  

Transaction Approach. After consider ing the strengths and  weaknesses of each approach, and  

assign ing a representative weight to  each of  the  approach es, Pri ncip le  Valuation derived an  

overa l l  weighted va l ue  for GWHN's assets o f  $27.8 m i l l ion .  As such, Pr incip le  Val uation was 

ab le  conclude in its fai rness op in ion that the $45 m i l l ion given as cons ideration for GWHN's 

assets is  fa i r  from a fi nanci a l  point of view to GWH N .  

N avigant Consu lting, I nc. {"Navigant Consult ing"), was h ired though an  RFP process to 

be the OAG's financ ia l  expert for the p urposes of reviewing certa in  aspects of the proposed 

20 
The OAG has previously concluded that GWHN exercised due d i l igence in selecting Principle Valuation to 

perform the independent fairness eva luation on its behalf. 
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transaction .  Navigant Consult ing has a lso concluded that GWHN wi l l  receive fa i r  market value 

for the transfer of its assets. I n  perform ing its fa ir  market va lue  ana lysis, Navigant Consu lt ing 

a lso cons idered the three genera l ly accepted approaches to va lue :  i n come, market, and cost. I n  

add ition, Navigant Consu lt ing conc luded that GWHN a n d  its assets shou ld b e  va lued under the 

premise of "va lue- in-p lace" and not as  a "going concern."21 

The va lue- in-p lace premise of va lue  was a lso consistent with the p remise of va lue 

assumed i n  P rinc ip le Va luation's fa i rness op in ion ana lysis of  GWHN on a standa lone basis a s  

evidenced by  the absence of  pos itive p rojected cash flow i n  its d i scounted cash flow method. 

Navigant Consult ing performed an independent fai r  m arket va luat ion of GWHN's rea l 

and  persona l  p roperty and  added th is  to GWHN's current net working capita l  ba lance as  of 

August 31, 2014. Under  th is  ana lysis, and  includ ing on ly a working capita l  figu re of $6 .8 m i l l ion, 

Navigant Consult ing concluded that GWHN wi l l  contribute a ssets va lued at $44,300,000 in 

exchange for the purchase p rice of $45,000,000. Navigant's ana lys is  supports the conclusion 

that GWHN wi l l  receive fa i r  m arket va lue  for the transfer of its a ssets. 

Based on the i ndependent financ ia l  assessments of two respected firms who speci a l ize 

i n  hea lthcare and  hospital va l u at ion ana lysis, and the lack of evid ence to the contrary i n  the 

record, we conclude that GWHN wi l l  receive fa i r  m arket va lue  for its  assets. 

21 
The premise of value-in-place assumes that the Hospital's assets a re in p lace, but not as part of a going-concern 

business enterprise. Furthermore, this premise of value assumes that all assets wi l l  continue to be used in the 

manner for which they were originally i ntended, which assumption is consistent with Vanguard's stated intent to 

operate Waterbury Hospital as a general acute care hospital with simi lar levels and types of services. 
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E. The fair market value of the assets has not been manipulated by any person in  a manner 

that causes the value of the assets to decrease. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a)(S), the Attorney Genera l  sha l l  d i sapprove the 

proposed transaction as  not in the publ ic i nterest if he determines that the fai r  market va lue  of 

the nonprofit hosp ital 's assets has been man ipu lated by any person in a manner  that causes the 

va lue  of the assets to decrease. 

Both i ndependent fin ancia l  experts have conc luded that the fa i r  m arket va lue  of the 

nonprofit hospita l 's a ssets has not been man ipu lated .  P rinc ip le Valuation performed reviews of 

GWHN's fin ancia ls  and assets and found no i nd icat ion that the fa i r  m arket va lue  of GWHN's 

assets had been man ipu lated. Navigant Consult ing a lso conducted a thorough review of 

GWHN's assets and financia ls  a n d  conc luded that the fa i r  market va lue  of GWHN's assets had  

not been man ipu l ated.  

No  i ntervenor or  other participant i n  the proceed ing has offered any evidence that the 

fa i r  m arket value of GWHN's assets has  been man ipu lated to a rtific ia l ly  l ower the payment 

pri ce .  Based on these factors, we conclude  that the fai r  m arket va lue  of GWHN's assets has not 

been man ipu lated. 

F.  The financing of the transaction wil l  not place Waterbury Hospital's assets at an 

unreasonable risk. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) {6), the Attorney Genera l  sha l l  d isapprove the 

proposed transaction as  not i n  the pub l ic i nterest if he  determines that the financ ing of the 

transaction by the nonprofit hospita l  wi l l  p lace the nonprofit hosp ita l 's assets at an 

unreasonab le  r isk .  Consistent with the OAG's i nterpretation of this p rovis ion i n  Sharon, we 
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i nterpret this statutory provision to requ i re our  exam ination of the proposed financ ing of the 

transaction to ensure that the Jo int Venture does not "burden the for-profit entity with so 

m uch debt that the transferred assets of the former nonprofit hospital, a l beit now operated for 

profit, wi l l  be p laced at an unreasonab le financ ia l  risk of closure or bankruptcy-an  event that 

wou l d  result i n  a loss of hea lthcare for the affected community." Sharon, p. 64. 

Add itiona l ly, as  set forth in the Jo int Venture, the WH Fou nd ation is choos ing to i nvest a 

p rojected $6.57 m i l l ion  of its net assets to pu rchase a 20% interest i n  the JV Hospita l .  The OAG 

has a d i rect i nterest in p rotecting the va lue  of the net assets because under  certain of the 

p rovis ions i n  the p roposed Operating Agreement, the WH Fou nd ation m ay choose to 

rel i nqu ish-or Vanguard may choose to pu rchase-the WH Foundation's 20% i nterest i n  the 

Joint Venture. Shou ld e ither of those opt ions be exercised, the fai r  m arket va lue  of the 20% 

equ ity i nterest in the JV Hospita l  at that t ime wi l l  become a cash asset of the WH Foundation.  

If th is  occurs, those funds  wi l l  become restricted Net Charitab le  Assets a s  if they had  been 

inc luded as  part of the net assets at the t ime of the conversion transaction .22 

Based upon the record, and  subject to the condit ions and  mod ifications d iscussed 

be low, we conc lude that the fin anc ing of this transaction wi l l  not p lace GWHN 's a ssets at risk. 

Vanguard and Tenet have confi rmed on the record that the $45 m il l ion  p u rchase price for 

GWH N's assets wi l l  be financed with operating cash from the Vanguard/Tenet Hea lth System .  

There wi l l  be no debt financing o f  the purchase price. A s  such, t h e  assets o f  G W H N  wi l l  not b e  

2 2  Conditions regarding GWHN's net assets from the proposed transaction a re discussed below. 
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p laced at an un reasonab le risk due  to the fin ancing of the transaction .  To ensure the 

p rotection of GWHN's assets, however, we requ i re as  a cond it ion of our  a pprova l of the 

p roposed transaction that the $45 m i l l ion purchase p rice for GWHN's assets m ust be fi nanced 

with operating cash from Vanguard and Tenet. 

The other concern of the OAG regard ing the security of GWHN's assets going forward, 

however, i nvolves the $55 m i l l ion cap ita l  comm itment of the JV Hosp ita l .  The App l icants state 

that the JV Hospita l is committed to expend no l ess than $55 m il l ion on cap ita l  items  and  the 

development of improvement of ambu l atory services i n  the greater Waterbury comm un ity 

with in  seven years of closing. 

Based upon test imony at the hearing, we understand  that th is  cap ita l  commitment is a n  

obligation o f  the Jo int Venture a n d  wi l l  be  fin anced from either the operating cash of the Joint 

Venture or  the l ine of cred it that wi l l  be estab l ished for the benefit of the Jo int Venture .  In  

add it ion, we l earned from testim ony at the hear ing that the capita l  com m itment is  not viewed 

by Tenet necessari ly as com mitted or intended exc lusively for the benefit of the JV Hospita l .  

Although certain faci l ity and equ ipment capital needs of  the  JV Hospita l  wi l l  be  m et by the use 

of this investment, the app l icants h ave not com mitted to us ing a l l  of it for such purposes and, 

instead, appear to antici pate that some portion of the capital com m itment may be used more 

genera l ly to benefit hea lthcare i n  the Waterbury com m u n ity, e .g., "to i nvest in add it ional 

services throughout the commun ity-ambulatory, physician recruitment, etc.-so that $55 m i l l ion 

commitment is not l im ited to the four  wa l ls of the hospita l ." (Testimony of Trip P i lgrim, Hearing 

Transcript, p. 135; hereinafter "Pi lgrim, _." . )  This more expansive conception of the capital 
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com mitment, whi le perhaps worthy, does not comport with the terms of the dea l  negotiated by 

GWHN.  

Re latedly, wh i le d iscussing Vanguard1s and Tenet's capital commitments to  Sa int Mary1s 

Hospital, Tenet's representatives testified that the $85 m i l l ion capital commitment set forth in 

Tenet's Asset Purchase Agreement with SMHS is regarded by Tenet as i nc luding the $55 m il l ion 

capital commitment i n  the Joint Venture with GWHN .  Tenet expla ined:  "So there1s 85 m i l l ion in 

capital commitment that's maxed out by Tenet. There1s $85 mi l l ion of capita l investment that is  

going to be made in th is  t ime frame i n  Waterbu ry, Connecticut, for faci l ity improvement, 

renovations, l ife safety issues, ambu latory p latform, physician  recruitment.11 (P i lgrim, 147-148. )  

G iven these and  other com ments during the hearing, i t  i s  c lear  that Tenet i ntends to treat the 

GWHN and SMHS transactions as resu lting in a common owner of two d istinct hospita l campuses, 

with a common capital commitment. (P i lgrim, 112. )  

However, th is characterization is  i nconsistent with the i nterests of the WH Foundation, 

which mand ate a d ifferent conception of the $55 m i l l ion capital comm itment. The WH 

Found ation wi l l  ma inta in  its 20% ownersh ip i nterest i n  the JV Hospital ,  which means  that it has 

a c la im to 20% of the fa i r  market va lue  of the JV Hospita l  going forward . I n  other  words, the 

$55 m i l l ion cap ita l  com mitment that GWHN negotiated is  partly (20%, or  $11 m i l l ion)  its own 

investment in the JV Hospita l .  GWHN clea rly would not have negotiated an agreement to 

spend its own cash from operations, or  to borrow on a l i ne  of cred it on which it i s  ob l igated, to 

benefit any entity other  than  the JV Hosp ita l .  I n  other words, t he  $55  m i l l ion capita l 
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com mitment to Waterbury Hospita l  was a key term of the consideration received by GWH N in  

th i s  transaction, and i t  must be honored . 

The independent expert op in ions support this conc lus ion .  I n  its fa i rness op in ion, 

P rinc ip le  Va luation ident ified the capital  commitment as a key e lement of the transact ion.  

"[The JV Hospita l ]  wi l l  make a commitment to spend $55,000,000 i n  cap ita l  or  othe r  approved 

comm itments to the Hospital Bus iness over a seven year t ime frame."  (App . ,  741. )  Of note is 

Pr incip le  Valuation's reference that the investment wou ld  be made to the "Hospital Business" 

and  not to improve hea lthcare in the Waterbury area more genera l ly .  Addit iona l ly, Navigant 

Consu lt ing's financ ia l  va luation of GWHN emphasized the d i re capita l needs of Waterbury 

Hospita l :  "There is a backlog of routine capita l  expend itures that need to be  made, a long with 

renovations to the aging bu i ld i ng infrastructure, and  strategic capita l needed to improve the 

operations of the Hospita l ." (Navigant Consult ing Report, p .  5 1. )  The JV Hospita l  needs the $55 

m i l l i on  capita l  i nvestment, and the evidence in the record supports the conclus ion that the $55 

m i l l ion capita l  comm itment provis ion requ i res  that the capital expenditures wou ld  be spent 

exc lusively for the d irect benefit of the JV Hospital .  

Therefore, a s  a condit ion of approva l of the proposed transaction, we requ ire that the 

fol lowing cond it ions be met i n  connection with the $55 m i l l ion capita l commitment: The $55 

m i l l ion capita l  com m itment must be expended to add  capita l  va lue exc lusively to the JV 

Hospita l .  The JV Hosp ita l  m ust receive the d irect capital benefit from the $55 mi l l ion  because it 

wi l l  either be spending its own cash from operations or  be borrowing  from its l i ne  of cred it, 
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both of which are expenditures of the JV Hospita l .  Those expenditures cannot benefit another 

corporate entity. 

In add it ion, desp ite the terms of the p roposed Operati ng Agreement, Vangua rd wi l l  not 

be rel ieved of its $55 m i l l ion cap ita l  commitment if the federa l  or state lega l l andscape 

govern ing the JV Hospital changes i n  the future .  Section 2 .  7 of the proposed Operating 

Agreement p rovides :  

The Company sha l l  comm it to expend not less than $55 m i l l ion do l lars on 
cap ita l  items  and the d evelopment and improvement of a m bu latory 
services i n  the greater Waterbury comm u n ity by not later than seven (7)  
years after Clos ing. Notwithstan ding the a bove capita l  commitment, in 
the event that any lega l  requ i rement i s  enacted or  i mposed after the 
C los ing Date that d iscrim inates aga inst, o r  a dversely affects a 
d isp roportionate number of, for-stock hospitals or  other for-profit hea lth 
care entities, or  causes the Company to suffer a materia l  decl ine in 
conso l idated earn ings before i nterest, taxes, depreciation and  
a mortization on  a consol idated bas is, then  the Company sha l l  be rel ieved 
of its obl igation to provide  the above cap ital commitment and  sha l l  be 
requ i red to consult with the Board of Trustees to determine  an a lternate 
m utua l ly agreeab le  capital com m itment of the Company that is 
reasonab le and a pp ropriate in l ight of the changed c ircumstances caused 
by the new legal requ i rement .  

Although Vanguard may wish to insure aga inst future changes in the legal l andscape, i t  

cannot hold the JV Hospital's capital i nvestment hostage by such a p rovis ion .  To do  so wou ld  

render the  $55  m i l l ion capital com m itment - a key term of  the  dea l  - i llusory, subject to 

evaporation upon the future actions of legis lators. Put d ifferently, in the terms of the 

Convers ion Act, we bel ieve that the nonprofit hospital 's assets, and the promised investment in 

them, shou ld not bear the risk of future legislation. The $55 m i l l ion capital commitment i s  

indeed a comm itment, and  i t  must be honored . Accord ingly, the  OAG requ i res that the  
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App licants modify section 2. 7 of the p roposed Operating Agreement to d elete the second 

sentence of  the section . 

Vanguard and/or Tenet is p roh ib ited from sel l ing its i nterest i n  the JV Hospita l  u nt i l  the 

fu l l  cap ita l  com mitment has been expended, un less the cap ital commitment ob l igations, 

inc lud ing this one, a re passed on to the pu rchaser. This condition fo l lows from the OAG's 

interest i n  assur ing that the nonprofit hospita l's assets a re not put at r isk and  a lso that the 

charitab le fun ds are p reserved .  I n  the event that Vanguard or  Tenet d ecides to d ivest itself of 

the 80% interest i n  the JV Hospital, the OAG m ust ensure that the capital com m itment has been 

met or  that the obl igation is  passed on to the pu rchaser. In short, a change of ownersh ip  wil l 

not change the JV Hospita l's $55 m i l l ion capital comm itment. 

So that the OAG can confi rm that the cond it ions set forth here relating to the capital 

commitment have been met, the OAG requi res that the Appl icants annual ly account to the OAG 

for the cap ita l  expenditures made  to date i n  fu lfi l lment of the $55 m il l ion capital  com m itment 

i n  the Jo int Venture. 

G.  The management contract contemplated under the transaction is  for reasonable fai r  

value. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) (7), the Attorney General  sha l l  d isapprove the 

p roposed transaction as  not i n  the publ ic  i nterest if he  d etermines that any m anagement 

contract contemp lated under  the transaction is  not for reasonab le fa i r  va lue.  Both 

independent financ ia l  experts have determined that the m anagement contract is with in  a 
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reasonab le range of fa i r  market value, and no contra ry evid ence exists i n  the record . 

Accord ingly, we conc lude that the proposed management contract is for reasonably fa i r  va lue .  

H.  Assuming compliance with the modifications imposed below, a sum equal to the fair 

market value of GWHN's assets is being transferred to the WH Foundation to provide only 

for charitable health care services in  the affected community. 

The Attorney Genera l  sha l l  d isapp rove the proposed transaction as not in the publ ic 

interest if he determines that:  

a sum equal  to the fa ir  m arket value of the nonprofit hospita l's assets (A) is  not being 
transferred to one or  more persons to be selected by the Superior Court who a re not 
affi l iated through corporate structure, governance or  membersh ip  with either the 
nonprofit hospital or  the purchaser, un less the nonprofit hospital continues to operate 
on a nonprofit basis after the transaction and  such sum is  transferred to the nonprofit 
hospita l  to provide health care services, and  ( B) is not being used for one of the 
fol lowing pu rposes: ( i )  For appropriate cha ritable health care pu rposes consistent with 
the nonprofit hospital's origina l  purpose, ( i i )  for the support and  p romotion of health 
care general ly in the affected community, or ( i i i )  with respect to any assets he ld  by the 
nonprofit hospital that are subject to a use restrict ion i mposed by a donor, for a 
pu rpose consistent with the i ntent of sa id donor. 

Conn .  Gen .  Stat. § 19a-486c(a)(8) .  

This  p rovis ion i n  the Convers ion Act advances the i mportant pol i cy that the va lue  of the 

nonprofit hospital be  preserved for charitab le healthcare purposes i n  the service a rea  that the 

nonprofit hospita l p reviously served .  In a ddition, it restates the OAG's statutory respons ib i l ity 

to protect the pub l ic  i nterest in the protection of gifts made  for charitab le or pub l ic purposes 

cod ified at Conn .  Gen .  Stat. § 3-125. 

The language of Conn .  Gen .  Stat. § 19a-486c(a)(8) requ i res the OAG to assess severa l 

d ifferent issues i n  connection with the Joint Venture. We must first ana lyze, determ ine, and  

approve a va lue  that is  the  "sum equa l  to the  fa i r  m arket value of the  nonprofit hospita l's 
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assets." Second, we must ana lyze the nature and pu rpose of the entity to which that sum is  

be ing transferred .  Th i rd, we m ust determ ine  and requ i re that the transferred sum is  used on ly 

for the statutori ly ident ified charitab le purposes. Last, we are requi red to i nventory a l l  gift 

documents and  restricted charitab le assets currently he ld  by GWHN and identify any 

app roximation and/or equ itab le deviation needs i n  connection with these assets. 

1. A Sum Equal to the Fair Market Value of Waterbury Hospital is Being Transferred 

to the Conversion Foundation. 

The term "fa i r  market va lue" is used in severa l  p laces in su bsection (a )  of § 19a-486c. 

As d iscussed in the Sharon d ecision, and  more fu l ly be low, fa i r  market va lue  has  two d istinct 

mean ings depend ing on  which section of the Convers ion Act the term is used . Subsection (4) of 

§ 19a-486c requ i res us  to ensure that the nonprofit hosp ita l  receives fa i r  m arket va lue  for its 

assets. As d i scussed ear l ier, subsection (4) defines "fa i r  m arket va lue" as the l ikely p rice that 

the a ssets wou l d  bring in a sale in a competitive and  open m arket. 

By contrast, subsection (8) of the statute requ i res that a s um equa l  to the fa i r  market 

va lue  of Waterbury Hospita l 's assets be transferred and  preserved for charitab le  hea lthcare 

purposes. In this context, though, fa i r  market value is  ca lcu lated somewhat d ifferently than it is 

for pu rposes of subsection (4) .  This is  because fa i r  market va lue  is  determined u nder  

subsection (4 )  without tak ing i nto account the nonprofit hospita l's l i abi l ities-that i s  to say, as  

the  gross asset va lue .  I f  fa ir  market va lue were computed for pu rposes of  (8 )  as  i t  i s  for 

subsection (4), the nonprofit hospita l m ight be l eft transferring to a convers ion foundation the 

proceeds of its sa le, having those proceeds restricted for charitab le  purposes on ly, but leaving 
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the fou ndation no ab i l ity to pay off its l i ab i l it ies post-closi ng. Such a resu lt is nonsens ica l, 

because a primary goa l  of a nonprofit hospital's sa le of assets-as pointedly exempl ified here-is 

l ike ly to be to extinguish corporate l iab i l it ies. For examp le, in the case of GWHN, both its long-

term bond debt and  pension obl igations wi l l  be resolved with p roceeds from the sa le of its 

assets.23 

The d efin it ion of fa i r  m arket va lue  for purposes of s ubsection (8), therefore, is more 

appropr iately the p rice paid for the nonprofit hospital 's assets m inus  the amount of its debt 

obl igations and  other  l i ab i l it ies it wil l  resolve us ing the p roceeds of the proposed transact ion.  

I n  other words, fa i r  market va lue  equa ls the net asset value of the nonprofit hospita l .  Sharon, p. 

69. 24 With respect to GWHN, the n et asset va lue  calculation must take i nto account a l l  reta ined 

assets and l i ab i l it ies, i ncl ud ing cash, accounts receivable, any adjustment to the net working 

capita l  figure, its long-term debt, workers' compensation and  med ical ma lp ractice l i ab i l ity 

relating to events occurr ing prior to closing, any payer l i ab i l it ies and  ob l igat ions from reporting 

periods p rior to closing, and the CHCA pension ob l igation .  

I n  the context of  the Joint Venture, however, there a re two a l lotments of net assets that 

wi l l  not be ava i l ab le i m mediately for the ir  i ntended charitable purposes but shou ld  be added to 

23 
Another way to u nderstand this calculation is to view the retained l iabi lities as a direct result of the provision of 

health care services, and therefore, the payment of these l iabi lities is consistent with one of the acceptable uses of 

charitable foundation funds u nder the statute: "for the support and promotion of health care genera l ly i n  the 

affected com mun ity." § 19a-486c(a)(8)(B)( i i ) .  

24 The net asset value of GWHN becomes the N et Charitable Assets, which are to be used only for the support and 

promotion of  health care i n  the greater Waterbury community. The Net Charitable Assets and the restrictions 

thereon are discussed in deta i l  below. 
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the sum of net assets if they become ava i l ab le .  F irst, the Jo int Venture requ i res the WH 

Foundation to ma inta in an  i ndemn ity reserve to satisfy any indemn ification obl igations it may 

have i n  connection with the transact ion .  The indemn ity reserve wi l l  be fun ded  from the WH 

Foundation's net assets. As such, when the requirements of the indemn ity reserve have been 

fu lfi l l ed, and if  there rema in  any funds i n  the reserve, they sha l l  be added to the net asset va lue  

of  GWHN and restricted identica l ly. 

Second, as d i scussed above, GWHN wi l l  purchase its 20% equity interest in the JV 

Hospita l  with net assets. Accordingly, should the WH Foundation ever cease to hold a n  equity 

interest in the JV Hospita l ,  any funds received by the WH Foundation as compensation for the 

fa ir  market va lue of its i nterest i n  the JV Hospita l  shal l  be added to the net asset va lue  of GWHN 

and  restricted ident ica l ly. 

Because the fi na l  net asset va lue  of the nonprofit hosp ita l  cannot be precisely ca lcu l ated 

prior to the actua l  closing of the transaction, the determination of the fa i r  m arket va lue  for the 

purposes of subsection (8) must await a post-clos ing accounting. Accordingly, a cond ition of 

approval for the proposed transaction is that the Appl icants must p rovid e  the OAG, with in  90 

d ays of the clos ing, a fin a l  account ing of the transaction that sets forth the ba lance sheets of 

GWHN immediately p rior  to and after the closing, i nclud ing  an  ana lysis  of a l l  adjustments post

closing and  the result ing net cash assets figures for the WH Fou ndat ion .  I n  add ition, Vanguard 

and  GWHN must agree to be bound by any adjustments made  by the OAG to th is  figure for 

purposes of restrict ing the assets to charitab le  purposes on ly. 
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2. The Nature of the Conversion Foundation Complies with the Conversion Act. 

The Conversion Act requ i res that the net asset value of the nonprofit hospita l  be 

transferred to "one  or more persons to be selected by the Superior Court who are not affi l i ated 

through corporate structure, governance or membership with either the nonprofit hospital or 

the purchaser, un less the nonprofit hospital continues to operate on a nonp rofit basis after the 

transaction and such sum is  t ransferred to the nonprofit hosp ita l to p rovid e  hea lth care 

services." § 19a-486c. For the pu rposes of this decis ion, we refer to the rec ip ient of the net 

assets and  the charitab le  gifts genera l ly as  a "convers ion foundat ion ." 

There a re two opt ions for a convers ion foundation under the Convers ion Act. The first 

type of conversion fou n dation  that can hold the charitab le  assets of the nonprofit hosp ita l  

going forward is an " independent convers ion foundation ."  Th is  p articu lar  type of foundation is  

com pletely independent from both the nonprofit hosp ita l  and the for-profit p u rchaser and 

must be a pproved by the Superior  Court. It has  no affi l i at ion by corporate structure, by 

governance, or by membersh ip . § 19a-486c(a ) (8) (A) . This type of convers ion foundation was 

the on ly k ind permiss ib le u nder  the l aw when the OAG issued its d ecis ion i n  Sharon.  

I n  2004, the legis lature amended the Convers ion Act to perm it another  type of 

conversion fou n dation, which is cod ified in the "un l ess" c lause i n  § 19a-486c(a)(8) (A) :  " . . .  

un less the nonprofit hospita l  cont inues to operate on a nonprofit bas is after the transaction 

and such sum is  transferred to the nonprofit hospita l  to provide hea lth care services." This  

provis ion a l l ows the nonprofit hospital, i n  essence, to function a s  a charitab le  foundation and to 

hold charitab le  assets as  long as  it continues to operate on a nonprofit basis .  We refer to these 
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types of conversion foundations as  "continu ing conversion fou ndations.11 To qua l ify as a 

continu ing conversion foundation u nder the statute, therefore, a nonprofit hospital must 

ma inta in its corporate existence after the transaction, continue  to qua l ify for nonprofit, tax

exem pt status, and continue  to serve the hea lthcare needs of the commun ity in which it 

previous ly existed .  

A contin u ing conversion foundation does not have to meet the same statutory 

requ i rements as  a n  independent convers ion foundation . F irst, it does not need to comp ly with 

the a nti-affi l iation provis ions regarding structure, governance, and  membersh ip .  Addit iona l ly, a 

cont inu ing convers ion foundation does not need to be approved by the superior  court, as 

wou ld  an  independent convers ion foundation.  Neither  of these requ i rements a re set forth i n  

the "un less11 c lause. The continu ity of structure and governance of the nonprofit hospita l  and  

its nonprofit purpose and  identity p rovide adequate assurance that it w i l l  continue  to serve the 

hea lthcare needs of the commun ity. 

Because a contin u ing convers ion fou ndation does not requ i re approva l by the superior 

court, however, does not mean that the OAG lacks a uthority to ensure that its cha ritab le  assets 

a re properly protected . F irst, the Conversion Act specifica l ly p rovides that the Attorney 

General "may p lace any cond it ions on the approva l of an  a pp l ication that relate to the purposes 

of [the Conversion Act] ." § 19a-486b(b) .  As exp la ined above, the OAG's role i n  a Convers ion Act 

review encompasses the protection of charitab le assets. Condit ions relat ing to that purpose, 

therefore, are authorized u nder the Convers ion Act. 
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I n  add ition, though, independent of the Convers ion Act, the Attorney Genera l has 

jurisd iction to protect the pub l i c's  i nterests i n  gifts made for charitab le or publ ic  purposes. See 

Conn .  Gen .  Stat. § 3-125. It is pursuant to this jurisdiction that the OAG can requ i re 

mod ificat ions to the structure of a cont inu ing conversion foundation . 

We now turn to the specifics of the conversion found ation anticipated i n  this Jo int 

Venture. The App l icants have proposed that Waterbury Hospital ,  Inc .  wi l l  reta in  its corporate 

identity and wi l l  continue  to operate as a nonprofit organ ization, a lbe it as a hybrid-one part a 

convers ion foundation and  the holder of charitab le  assets, and  one part a 20% equity interest 

member of the JV Hospita l .  Specifica l ly, GWH N wi l l  merge i nto Waterbu ry Hospital, Inc. ,  and  

then  Waterbury Hospita l, I nc .  w i l l  restructure itself and  change its name .  The  responsib i l it ies of 

the WH Foundation are p roposed to be as fol lows: 

• To participate as  the 20% owner of the JV; 
• To m anage the cha ritab le  a ssets rema in ing and  to receive the i nvestment i ncome of 

those charitab le  assets he ld  by th ird parties and  restricted to use by the Hospita l ;  
• To ensure that the JV conducts hospital operations i n  a manner consistent with the 

"commun ity benefit standard" set forth in I RS Revenue  Ru l ing 69-545; 
• To manage the rema in ing assets and  l i ab i l it ies, i ncl ud ing the Ha rold Leever Regiona l  

Cancer Center; the  Heart Center of  G reater Waterbury, I nc . ;  the Chi l d ren's Center of 
G reater Waterbury; and  the Hea lthcare Al l iance Insura nce Co. ,  Ltd . ;  

• To support charitab le  hea lth related activities i n  the commun ity i n  add ition to those that 
wi l l  continue  to be provided through the JV's operation  of the  hospital  i n  accordance 
with the commun ity benefit standard ;  and  

• To provid e  economic support for hea lth care by access ing grants and  us ing funds to 
pu rchase services from hea lth care providers .  

The i n iti a l  question, therefore, i s  whether GWHN's p roposed nonprofit o rgan ization meets the 

standards of the Convers ion Act. 
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The WH Foundation clea rly does not qua l ify as  an i ndependent conversion foundation 

under  the statute because it mainta ins  m u lt ip le affi l i at ions with the nonprofit hospital and the 

pu rchaser. With respect to corporate structure, the WH Foundation is  a 20% equ ity owner of 

the JV Hospita l .  With respect to corporate governance, the WH Foundation seats six members 

on the JV board .  With respect to membersh ip, the WH Foundation is a class B member of the 

JV Hospita l .  The WH Foundat ion must therefore qua l ify as  a contin u ing convers ion foundation 

to be approved .  

GWHN has submitted a d raft COi  and  d raft bylaws for the WH Foundat ion .  As noted 

above, Waterbu ry Hospita l, I nc. wi l l  not d issolve after the transfer of assets to the JV Hospita l .  

Rather, i t  wi l l  contin ue its exi stence as  the  WH Found ation and, a mong other  th ings, w i l l  serve 

the hea lthcare needs of the Waterbury commun ity. The WH Foundation wi l l  a lso maintain its 

nonprofit status as a hospita l  pu rsuant to section 170(b) (l) (A) ( i i i )  of the I nterna l  Revenue Code 

because of its role as a member of the JV Hospita l .  We conclude, therefore, that the WH 

Foundation q u al ifies as  a continu ing convers ion foundation .  

However, as  d iscussed i n  the  fol lowing section, the  OAG wi l l  requ i re amendments to  the  

draft COi to  approve the  transaction .  

3 .  Certain  Protections are Necessary to  Ensure that the  Fu l l  Net Asset Value is  

Protected for Use by the WH Foundation for Charitable Healthcare Purposes. 

Even though the WH Foundat ion qua l ifies as a contin u ing conversion fou nd ation, there 

exist issues concern ing the p rotection of charitab le  assets that m ust be a ddressed if the 

proposed transaction i s  to be a pp roved .  The Conversion Act requ ires that the net asset va lue  of 
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the nonprofit hospita l  that is transferred to the WH Foundation be used "[f]or appropriate 

charitab le hea lth care purposes consistent with the nonprofit hospita l 's origi na l  purpose [or] for 

the support and  promotion of hea lth care general ly in the affected commun ity . . . .  " Conn .  Gen.  

Stat. §§ 19a-486c(a) (8) (B) ( i )  and  ( i i ) .  Accordingly, as a cond ition of a pprova l of the p roposed 

transaction, the OAG requ i res that a sum equal to the net asset va lue of the nonprofit hospital 

sha l l  be held by the WH Foundation as  charitab le assets to be used only for the support and  

p romotion of  hea lth care i n  the greater Waterbury comm u n ity. 25 These a ssets, and  the 

earn ings therefrom (the  "Net Charitab le  Assets"),  sha l l  never i nure to the benefit of the for-

profit JV Hospital a nd  sha l l  forever be he ld  by the WH Foundation for the ir  i ntended charitab le  

purposes, u n less and u nti l a court of  competent jurisd iction orders otherwise .  M oreover, 

because this sum u lt imately takes i nto account a l l  outstand ing l i ab i l it ies of GWHN, the net 

assets cannot be used to satisfy any of the current l i ab i l it ies that wi l l  rema in  with the WH 

Foundation.26 

In add it ion to the use restriction set forth above, and  as a cond it ion to the OAG's 

approva l of the Jo int Venture, the net charitab le assets held by the WH Foundation sha l l  be 

25 These assets and the net earnings therefrom may not be used for the administrative costs of the WH 

Foundation. They are to be used exclusively for their charitable purpose. The WH Foundation wi l l  receive 

unrestricted i ncome from the gift documents that can be used for its administrative costs. 

26 As noted above, any funds remaining i n  the indemnity reserve shal l  be added to the net charitable assets. I n  

addition, i f  the WH Foundation's i nterest i n  the J V  Hospital i s  bought out, the proceeds from that sale shou ld  a lso 

be added to the net charitable assets. 
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considered an "endowment fu nd," as that term is defined i n  the Connecticut Un iform Prudent 

Management of I n stitutiona l  Funds Act. Conn .  Gen.  Stat. § 45a-535 et seq . 

We m ust note that the WH Foundation may receive fund ing from other  sources that wi l l  

not be subject to the above charitab le restrictions. These restrict ions relate on ly to the Net 

Charitab le Assets. The WH Fou ndation, therefore, m ust account for the Net Charitab le  Assets 

separately from other of its a ssets. And, of course, because it is a tax-exempt organ ization, the 

WH Fou ndation wi l l  need to comply with the I RS's restrictions on the use of its funds regard less 

of the OAG's condit ions set forth herein .  

As add it iona l  support for the requ i rement that these charitab le  assets rema in  separate 

from and  do not benefit the JV Hosp ital, the OAG requ i res the fo l lowing two modifications to 

the WH Foundation's d raft COi .  

F i rst, GWHN m ust amend section S (c) of the d raft Cot to read as  fo l lows (added 

language is  under l ined ) :  

No  part o f  the net earn i ngs o f  the Fou ndation sha l l  i nu re t o  t h e  benefit 
of, or be d i stri butab le to, its officers, d irectors, trustees or other p rivate 
persons, except that the Foundation sha l l  be authorized and empowered 
to pay reasonab le  compensation for services rendered, to reimburse 
reasonab le  expenses incu rred, to purchase goods and services at 
reasonable prices, b ut not from the JV Hospita l, and  to provid e  p rograms, 
services a n d  other  benefits, a l l  i n  furtherance of the exclus ively 
charitable, re l igious, educationa l, and/or scientific pu rposes of the 
Fou ndation set forth in Section 3, and to make d i str ibution of its assets 
upon d issolution as p rovided for in Section 9 .  

Second, GWHN must add a section 11  to the COi  concern ing modificat ions to the Cot, 

which sha l l  inc lude the fo l lowing provis ion :  "Any mod ificat ions to Articles 3, S (c), 9, and 11 of 
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the certificate of incorporation must receive prior written approval by the Attorney General, 

and, if necessary, add it iona l  approval by the Superior Court." Because GWH N has submitted a 

d raft COi i n  its Appl ication, a pp roval of the transaction is condit ioned upon the recei pt of a COi 

in fina l  form. 

Our fina l  concern with respect to protecting the charitable assets of the WH Foundation 

concerns the right of the manager to ca l l  for add it iona l  capita l contr ibutions from the members 

of the JV Hospital (a "Capital Ca l l " )  to fund the working capital  needs of the JV Hospita l, as  set 

forth in section 3 . 2  of the p roposed Operating Agreement. The WH Foundation's assets wi l l  fa l l  

i nto one of  two ma in  categories. They wi l l  either be reta ined cash assets that a re designated 

for use to address the reta ined l i ab i l it ies or  wil l  be restricted charita ble assets. If the retained 

cash a ssets a re a lready designated for use to p ay off l i ab i l it ies, and they wi l l  be, then the on ly 

funds ava i lab le to fu lfi l l  a Cap ita l Ca l l  would  be charitab le  assets. Such a ci rcumstance wou ld  be 

u nacceptab le .  

The pr imary reason that  GWHN sought a capita l  partner i n  the first p lace was that  it 

l acked access to capital to meet its needs going forward . I ndeed, Vanguard pointed to its 

access to both the equity and debt m arkets as  one of the key advantages it would br ing to the 

provis ion of hea lthcare i n  the Waterbu ry a rea .27 It i s  d ifficu lt to be l ieve that Vanguard should 

ever need to turn to the WH Fou ndation for a dd itiona l  cap ita l  to run the JV Hospita l .  And it  

2 7  "What is the  difference between being i nvestor-owned and not-for-profit? We can access the  equ ity markets. 

We a lso access the debt markets, but it gives us the kind of flexibi lity that we need to be able to sustai n  upturns, 

downturns in  the economy . . . .  " (Pi lgrim, 60.) 
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appears that i n  the Tenet joint ventures i n  which such a provis ion has existed,  it never has:  "in 

the other joint ventures that we have done across the country, we've never had a capita l ca l l ." 

(P i lgrim, 153 . )  

What makes the Capital  Ca l l  even more problematic is  its ab i l ity to  red uce the  WH 

Foundation's representat ion on the  Board of  the JV Hospita l .  I f  t he  WH Foundation i s  unab le to 

meet the manager's Capital Ca l l, which is foreseeable in l ight of GWHN's current cap ita l  

shortage, Vanguard has the option to contribute nonetheless, and "the  relat ive Percentage 

I nterests ofthe members sha l l  be adjusted to reflect the Capita l  Contributions actua l ly made by 

the M em bers." (App. ,  159.}  If the WH Foundation's percentage i nterest s l ips  below 20%, its 

representation on the Board d rops from 50% with a b lock voting requ i rement28 to a maximum 

of  25% without block voting. As  such, the Capital Ca l l  provision, through the  relative 

p ercentage i nterest of the members, has  the power to undercut a pr imary goal of GWHN;  

name ly, suffic ient Board representation to ensure a cont inu ing comm u n ity engagement with 

the JV Hospita l .  

This  provis ion risks putting GWHN i n  the u ntenable position of  either contr ibut ing 

cha ritable assets to the for p rofit JV Hospita l  or p rotecting those assets by refus ing a cap ita l  ca l l  

at  the cost of reducing  its contro l  and  ownersh i p  i nterests i n  the JV Venture received as  

cons ideration in  th is  transaction .  Based upon these s ignificant concerns with the existing 

28 
I n  Section 5.l(c) o f  the proposed Operating Agreement provides that for a n  action t o  constitute a n  action of the 

board, a majority of both 6 member groups (the WH Foundation members and the Vanguard members) must 

affirmatively approve the action .  
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option of a Capital Cal l ,  and  the un l i ke l i hood that it wou ld  ever be exercised, the OAG requ i res 

that the Appl icants remove the Cap ita l  Ca l l  option from the proposed Operat ing Agreement as  

a condition of  approva l of  the Jo int Venture .  

4. Description and Quantification of the Nonprofit Hospital's Charitable Assets to be 

Held by the WH Foundation 

Our fina l  area of concern is  to ensure that the charitab le assets of Waterbury Hospita l, 

I nc., which have been he ld  i n  trust for the pub li c, a re safeguarded and  used for the p romotion 

of hea lthcare i n  the area served by Waterbury Hospita l  after the sa le of GWH N's a ssets to 

Vanguard .  We must a lso ensure that any restrict ions conta ined i n  these cha ritab le gifts and  

trusts a re p rotected .  

a. Purpose of Attorney General's Review of Charitable Gifts 

A fu l l  ana lysis and  review of Waterbury Hospita l 's charitable gifts and  trusts at th is  t ime 

is essent ia l  for severa l reasons. F i rst, it permits us to fulfi l l  ou r  statutory ob l igation to ensure 

that the WH Foundation reta ins  a l l  of Waterbury Hospita l's charitab le  gifts and  trusts to which 

it i s  entit led under  the statute. Second, th is  review ensures that GWH N's ana lysis and  

treatment of  charitab le  funds i n  the  Appl icat ion correctly interprets the donors' charitab le  use 

restrict ions so that the donations may remain with the WH Foundation subject to any "use 

restriction i mposed by a donor, [and] for a purpose cons istent with the intent of sa id donor." 

Conn .  Gen .  Stat. § 19a-486c(a) (8) (B ) ( i i i ) .  Thi rd ,  it ensures that, with respect to the charitab le 

gifts, no  aspect of the transaction is  "proh ibited by Connecticut statutory or  common l aw 

governi ng nonprofit entities, trusts or  charities." Conn .  Gen .  Stat. § 19a-486c(a ) (1 ) .  F ina l ly, it 
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provides the WH Foundation with accurate i nformation about whether and  how the gifts are 

restricted u nder Connecticut law so that it can admin ister them in  accordance with donor 

restrict ions, charities law, the terms of the contractua l  agreements, and modifications requ i red 

i n  this decision .  

b .  Documents Reviewed and Legal Standards 

As part of the Appl ication, GWHN provided a review and  ana lysis of its charitab le gifts 

and  endowments. GWHN was requ i red to provide  copies of the gift i n struments ( inc lud ing 

wi l ls, i nter vivas trust agreements, and  documentation of i nter vivas gifts), to d ocument the 

current values of the funds, and to d escribe the donor's restrictions o r  d irectives reflect ing how 

the gift was to be used by Waterbury Hospita l .  The pu rpose of the OAG's req uest was to obta in  

the i nformation necessary to:  (1 )  review the gift instrument for each of Waterbu ry Hospita l's 

gifts to determ ine  whether its l anguage wou ld  permit the gift to rema in  with the WH 

Foundation, or whether a reverter c lause or  gift-over p rovis ion wou ld  be triggered by the Jo int 

Venture that wou ld  requ i re the donation to revert to the donor's he i rs-at- law o r  pass to 

another charity se lected by the donor or the trustee; and  (2 )  d etermine whethe r  the donor 

restricted the use of a fu l ly expendab le gift, o r  the income earned on  an  endowment fund, to a 

particu la r  charitab le pu rpose set out in  the gift instrument, such a s  free beds, charity care, 

ma intenance, a bu i l d ing fund, or research .  

c. Amount Stated by Hospital in Application 

GWHN has  stated that as  of September 30, 2014, the WH Foundation would reta in  

approximately $60,221, 161  i n  charitab le  assets, p lus an  add it iona l  $1,895,947 i n  endowment 
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funds. Thus, accord ing to its figures, a total  of $62,117,108 i n  char itab le gifts wi l l  rema in  with 

the WH Foundation .29 

d. GWHN's Charitable Gifts and Trusts. 

We have i nventoried the gift documents i n  section 5 i n  the F ind ings of Facts. Genera l ly, 

of the funds  being he ld  by Waterbu ry Hospita l ,  (1 )  19 funds a re c lass ified as Restricted 

Endowments, with a va lue of $ 10,896,213; (2) 3 funds  a re classified as  U nrestricted 

Endowments, with a va lue of $362, 122; (3) 2 funds are c lassified as  being Restricted Fu l ly 

Expendab le  Gifts, with a va lue  of $22, 149; and  (4) 4 funds a re c lass ified a s  U nrestricted Fu l ly 

Expendab le  Gifts, with a va lue  of $2, 144,025.30 There a re 16 trusts he ld  by outs ide banks, with 

a va lue  of $48,692,599.31 The Hosp ita l  c lassified 8 gifts as future i nterests, with no current 

va lue .  That i nventory provides the basis for our  ana lysis in th is  section, in wh ich we d iscuss a 

few correct ions to the G ift Ana lysis p rovided by GWHN and  the proper d isposition of the gifts 

u nder the c ircumstances of th is  case. 

29 As p reviously d iscussed, the WH Foundation wi l l  receive GWHN's net assets to be used exclusively for charitable 

healthcare purposes. An exact figure for net assets must await a fina l  account post-close. 

30 In G ift Analysis provided by GWHN, Ol ive Rogers Warner (19)  and Gift Ann uity (28) appeared to be improperly 

classified as unrestricted and held by a third party trustee, respectively. Upon further review, however, we 

determined that the erroneous classifi cations were scrivenor's errors, and treated them as they should have been 

classified:  Ol ive Rogers Warner (19) as restricted, and Gift Annuity (28) as being held by Waterbury H ospital .  

3 1  Although there a re 16  trusts, 1 7  gift documents exist to fund those trusts because two wi l ls, those of  Charles 

Hel lmann and Rhoda Hel lmann, made bequests i n  trust to the Sibi l la Hel lmann Fund. 
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i .  The Karl and  Margaret Ha l l den  M emoria l  Fund shou l d  be 
characterized as an unrestricted endowment. 

An endowment fu nd is  defined as "an i n stitutiona l  fund  or  any part thereof not whol ly 

expendab le by the institution on a current basis under  the terms of a gift instrument." Conn .  

Gen .  Stat. § 45a-535a(2) .  The institution that holds an  endowment fund  cannot fu l ly expend 

such fund, but on ly may appropriate for expend iture or  accu m ulate so m uch of an endowment 

fund as  the i n stitution d eterm ines to be p rudent for the uses, benefits, purposes and  d u ring for 

which the endowment fund  is estab l i shed .  Un less stated othe rwise in a gift document, the 

assets i n  an  endowment fund a re donor restricted assets u nt i l  app ropriated for expenditure by 

the i n stitution .  Conn .  Gen .  Stat. § 45a-535c(a ) .  

As part of the documentation supporting the Kar l  and Margaret Ha  l i d  en Memoria l  Fund 

(22), GWHN provided the wi l l  of Karl  W. Ha l lden, dated J u ly 26, 1967, a l etter  from Colon ia l  

Bank, trustee of the testamentary trust created by Karl  W. Ha l l den, d ated December 20, 1985, a 

Consent to D istribution Agreement between Waterbury Hospita l  and  Colon ia l  Bank, a s  trustee, 

d ated June  1, 1986, and  a pa rt ia l ly executed agreement between Waterbury Hospital and  

Colon i a l  Bank, dated September, 1986. 

Pursuant to Artic le 3 of the wi l l  of Karl W. Ha l lden,  the rest, res idue, and  rema inder  of 

his estate passed to the trustee to be he ld  in a revocab le  trust for the benefit of his wife, 

Margaret M .  Ha l l den, for her  l i fet ime.  The wi l l  a lso gave the  trustee "a l l  powers necessary" to 

make any changes to the trust for the tax benefit of Margaret M .  Ha l lden .  One of these 

changes was to terminate the trust .  Both the J u ly 1985 l etter and the Consent to D istribution 
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Agreement conta in  an explanation for the termi nation of the trust and  subsequent d i stribution 

of the assets of the trust.  Specifica l ly, Waterbury Hospita l, Inc .  was to receive 37.5% of the 

assets of the trusts "to be held . . .  as an endowment fun d  and the i ncome on ly to be used for 

the genera l purposes of [Waterbury Hospita l ] .
,, 

Waterbury Hospita l, I nc. received its share and, thereafter, entered into an  agreement 

with Colon ia l  Bank whereby Colon ia l  Bank wou ld  be the agent of the Karl and Margaret Ha l lden 

Memor ia l  Fund .  The agreement further  stated :  " I t  is  understood that  the tit le to a l l  property 

sha l l  remain in [Waterbury Hospita l ] ,  and that a l l  stock certificates sha l l  be issued, and  

registered bonds, i f  any, sha l l  be registered, i n  the  name of  [Waterbury Hosp ita l ]  . . .  

[Waterbury Hospita l] m ay withdraw any and  a l l  property he ld  u nder  this Agreement, at any 

t ime upon reasonab le  notice to Colon i a l .11 

Although Conn .  Gen .  Stat. § 45a-535d i n  CUPM IFA does permit a n  i n stitution acting as  

trustee for an  endowment fun d  to delegate to an  externa l  agent the m anagement and  

i nvestment of  the  fund, noth ing i n  C U  PM I F A  i ndicates that the  i n stitutiona l  t rustee does  not 

rema in  the owner of the funds .  I ndeed, such a conclus ion would be i n  d irect contravention to 

the language of the contract between Waterbu ry Hospital, I n c. and Colon i a l  Bank. Because 

Waterbury Hospital, I nc. rema ins  the trustee of the Karl and M a rgaret Ha l id en Memoria l  Fund,  

and  its  use of the Fund i s  l im ited to income on ly, i t  shou ld be characterized as  an  u n restricted 

endowment. 
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i i .  Except as set forth below, a l l  gift documents l i sted in  the OAG's G ift 
Ana lysis can cont inue to be he ld by the WH Fou ndat ion and  can 
cont inue to be used for the charitab le purposes set forth by the 
donors .  

The Convers ion Act requ i res a convers ion fou ndation to use assets that a re subject to a 

use restrict ion imposed by a donor for p u rposes that are consi stent with the i ntent of the 

donor. Conn .  Gen. Stat. § 19a-486c(a ) (8) (B ) ( i i i ) .  The OAG's G ift Ana lysis sets forth these gift 

assets, a long with the i r  i ntended charitab le  purpose. 

Accord ingly, as a cond it ion of o u r  approva l of the Jo int Venture, the fol lowing  gift 

documents l i sted i n  the OAG's G ift Ana lysis must be he ld  by the WH Foundat ion and  must be 

used for the charitab le purposes set forth by the d onors: Anderson ( 1), At R isk K ids (2), Crozier 

(4), Fu l l ing (5) ,  J un ior  League Fund (8), Sara n n  B. Kazanj ia n  Student N u rse Scho larsh ip  Fund (10), 

Nurs ing School Alu m nae  (13), Brooker (20), Forester (21), Ha l lden M emoria l  Fund (22), Mayo 

(24), Crean (25), Genera l  Endowment Fund  (26), G ift Annu ity (27), and  Pooled Income Fund 

(28) .  

I n  add ition, the WH Foundat ion wi l l  continue  to receive the i ncome  from the fol lowing 

trusts he ld  by th i rd party trustees: E lton (35) ,  Fu lton (36) ,  Fra n k  Kee l i ng  (39) ,  Jacob Kee l ing (40), 

Lam b  (42), Peck (43), Poo le  (44) and  Sm ith (45 ) .  

i i i .  A l l  funds  for which it wi l l  become i l l egal to fu lfi l l  the d onor's 
charitab le  i ntent after the close of the Jo int Venture must be the 
subject of an approximation action .  

Based upon  our  ana lysis of the g ift  documents and the  language contai ned therein, we 

conc lude that there a re severa l  cha ritab le  funds  that, given the sa le  of GWHN's assets, wi l l  no 
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longer  be a ble to fulfi l l  their charitab le purpose and, therefore, cannot s imp ly be  a pp l ied as 

they have in the past . Accordingly, as a cond ition of approva l, these funds must be  p resented 

to the superior court as part of an a pp roximation action so that the court may d etermine  the 

best a lternative use of the fun ds. 

The l aw on a pp roximation, or  cy p res, i s  wel l-d eveloped i n  Connecticut. I ndeed, the 

OAG brought an  approximation action i n  the Sharon matter to address those charitab le  

purposes that could  no longer  be  fulfi l led due  to  the sa le  of Sha ron Hospital 's assets. I n  that 

case, the court set forth the standards  for approximat ion.  

I n  d etermin ing the construction of a charitab l e  trust upon the fa i l u re of its stated 
purpose, the court appl ies the common law doctrine  of cy p res, or  
app roximation, to as near  as poss ib le  reflect the donor's intent. When i t  
becomes i l legal or  otherwise i m possib le  to carry out  the terms of a charita b le 
trust, rather  than a l l ow it to fai l ,  the court wi l l  apply the doctrine  of cy pres o r  
approximation i n  order  to  carry out  the  charitab le  i ntentions of the  donor a s  
nea r  as possib le .  "The  ru le o f  cy p res i s  a ru le for the  construction of  instruments 
in equ ity, by wh ich the i ntention of the party is carried  out as near as may be, 

when it wou ld be  impossib le  or  i l legal  to give it l iteral effect . . .  The doctrine of 
cy pres may be  app l ied without the consent of the donor." (Citations om itted;  
emphasis i n  origina l ;  interna l  quotation  m arks omitted . )  Carl J. Herzog 

Foundation, Inc. v. University of Bridgeport, 243 Conn. 1, 10 n.8, 699 A.2d 995 

{1997). 

Blumenthal v.  Sharon Hosp., Inc. , 2003 Conn .  Super.  LEXIS 1657, 11-12 (Sup .  Ct. 2003) .  

The approximation ana lysis m ust be  app lied to the fo l lowing gifts, which a re he ld  by 

Waterbury Hospita l :  Chase (3)  [used to u nderwrite the Henry S. Chase Outpatient Center 

"Chase C l in ic"], H ayden (6) [bed fund],  Hem inway (7) [bed fund] ,  Sarann B .  Kazaj i an  M emoria l  

Fund (9) [med ica l  and  surgica l equ ipment], Kingsbury (11 )  [bed fund] ,  Meigs (12) [med ica l  care 

at hospita l ] ,  Merr iman (13) [defray expenses of personne l  of C l in ica l  a nd  Patho logical 
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Laboratories to attend scientific meet ings], Permanent Bed Fund (14) [bed fund] ,  F lora S. Page 

and George W. Sm ith (15) [bed fund] ,  Sperry (16)  [bed fund] ,  Terry (17)  [bed fund] ,  Various 

Gifts (18) [bed fund] ,  O l ive Rogers Warner (19)  [bed fund] ,  and Bevans (23) [hospita l ized 

ch i l d ren ] .  

I n  add ition, the fol lowing  trusts he ld  by th i rd party trustees a re a l so subject to  an  

approximation action : Anderson (29) [hospital care] and  Kingsbury (32)  [services to  ch i ldren i n  

ER, specia l  care and  newborn nu rseries] . 

iv. Four trusts with gift-over provis ions must be the subject of a 
construction action i n  superior court. 

U nder  Connect icut cha rit ies l aw, a gift to one charity, with l anguage provid ing for a 

substitut ion or  gift over to another charity upon certa i n  cond it ions, has long been val i d .  See 

Colonial Trust Co. v. Waldron, 112 Conn.  216, 233 ( 1930); Christ Church v. Trustees, 67 Conn .  

554, 565-66 ( 1896) .  When a gift conta ins  a n  a lternate d i sposit ion o f  a fund  i n  case o f  t h e  fai l u re 

of the bequest, the doctri ne  of cy pres, or  the equ itab l e  doctrine of approximation, does not 

app ly.32 See Hartford National Bank & Trust Co. v. Oak Bluffs First Baptist Church, 116 Conn .  

347, 351  (1933); First Congregational Society of Bridgeport v. City of Bridgeport, 99  Conn .  22, 

31-32 ( 1903}; 4 Scott, Trusts (4th Ed . ) § 399.2, p. 495-96; Restatement (Second ), 2 Trusts § 399, 

3 2  Cy pres is defined as the "equitable doctrine u nder which a court reforms a written instrument with a gift to 

charity as closely to the donor's intention as possible, so that the gift does not fai l .  Black's Law Dictionary (9th ed. 

2009). The doctrine of approximation is wel l  established i n  Connecticut l aw. See, e.g., Lockwood v. Killian, 179 

Conn .  62 ( 1979); Ministers & Missionaries Ben. Bd. v. Meriden Trust & Safe Deposit Co., 139 Conn .  435 (1953); 

Seymour v. Attorney General, 124 Conn .  490, 498-499 ( 1928). 
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com ment c. "The provis ion for a gift over upon fa i l u re of the charity negatives the existence of 

a general cha ritab le  intent, just as the a bsence of such a p rovis ion is evidence of such a 

purpose." Connecticut Bank & Trust v. Cyril and Julia C. Johnson Mem. Hosp., 30 Conn .  Supp.  1, 

8 (1972), c it ing Bogert, Trusts and  Trustees (2d Ed . ) § 437, p .  426. 

I n  the case of Waterbury Hospita l, I nc., there a re seven funds, six of which a re held i n  

trust b y  outs ide banks, that conta i n  gift-over provisions.  Two o f  those seven gifts, Hopkins (31 )  

and  Warner (33), are  not imp l icated by the Jo int Venture.33 One fund he ld  by Waterbury 

Hosp itat the Pooled I ncome Fund (28), a lso has succession language that is not triggered by the 

Jo int Venture.34 The fol lowing rem ain ing gifts conta i n  succession l anguage that coul d  be 

triggered by the Jo int Venture:  B lakesley (30),  Dayton (34), S ib i l l a  He l lman  Fund (37 and 38), 

and  Kirk (41). In short, each of these trusts includes l anguage that is a m biguous under  the 

c ircumstances of this case, and  depend ing on the i nterpretation of that l anguage, m ight trigger 

a gift over provis ion in the trust .  For exam ple, the wi l l  created by Almon B.  Dayton d irects that 

if Waterbury Hospital "shall cease to exist or sha l l  rel i nqu ish its corporate charter, or sha l l  fa i l  

33 Both the wi l ls o f  Abbie C. Hopkins a n d  Oscar L. Warner d irect that the trustee o f  the Hopkins Memorial Fund pay 

to Waterbury Hospital the net i ncome of the trust "for the purpose of provid ing accommodations and medical care 

and attention for the poor and needy residents of the Borough of Naugatuck." The wi l ls further provide that 

should N augatuck H ospital be bui lt, the income wi l l, i nstead, be paid to Naugatuck Hospital .  As Naugatuck 

Hospital has not been bui lt, these gift-over provisions a re not impl icated in this sale.  

3 4  The trust agreement provides: "If at the time of severance of the remainder i nterest the Hospital is not a publ ic 

charity (an organization described i n  clauses ( i )  through (vi) of Section 170(b)(l)(A) of the Code), the amount 

severed shal l  be paid to a n  organization selected by the governing board of the Hospital that is a publ ic charity." 

Because the WH Foundation wi l l  be a publ ic charity as described in Section 170(b)(l)(A), the gift-over provision is 

not triggered. 
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for any reason to function i n  the territory in which it is now located, its share of the i ncome . . .  

. " ( Emphasis added . )  

As  d iscussed a bove, Waterbury Hospital ,  I nc., sha l l  cont inue to  exist as a cont inu ing 

conversion foundation, despite changes to its name and  structure. It wil l  be  an equity holder 

of another, for-profit corporate entity that is currently app lying for a new CON with OHCA. 

Clearly, however, its existence as a d irect p rovider of hea lth care as  a l icensed hospital wi l l  

cease.  

The key question is whether  the hospita l  sha l l  continue to exist i n  a manner that is 

consistent with the i ntent of donors of charitab le  funds .  "Al l estates granted for . . .  [any] 

charitab le  use, sha l l  rema in  to the uses to which they were granted, according to the true intent 

and meaning of the grantor, a n d  to no  other use whatever." ( Emphasis added . )  Conn .  Gen .  

Stat. § 47-2, the Statute of Charitab le  Uses .  "Any charitab l e  trust or  use . . .  sha l l  forever rema in  

to  the uses and  purposes to  which i t  has been  granted according to  the true intent and meaning 

of the grantor and  to no other use." (Emphasis added . )  Conn .  Gen .  Stat. § 45a-514, the Statute 

of Charitab le  Trusts. The q uestion is, therefore, what was the donor's i ntent beh ind the words 

in the trust. 

The law on wi l l  construction is wel l-estab l ished .  "The construction of a wi l l  p resents a 

question of law to be  d etermined in  l ight of the facts which a re found  by the tri a l  court or  a re 

und isputed or  i nd isputable ."  Hershatter v. Colonial Trust Co., 136 Conn .  588, 596 (1950). "The 

card i na l  ru le to be fol lowed in construct ing a wi l l  is to find and  effectuate the intent of the 

testator .  I n  seeking that intent, the court looks first to the wi l l  itself and exa mines the words 
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and  language used in the l ight of the ci rcumstances u nder  which the wi l l  was written .  Dei Cas v. 

Mayfield, 199 Conn .  569, 572 {1986). 

Therefore, as a requ i rement for approva l for the Jo int Venture, these four  trusts must 

be presented to the superior court for the interpretation of their  gift-over terms. 

v. Future I nterests in Open Estates 

According to the G ift Ana lysis p rovided to the OAG, there a re fou r  estates p u rsuant to 

which Waterbury Hosp ita l, I nc., m ight receive charitab le  gifts: Crean (25), Pecka (47), Lenners 

(48) and  Queer (49) .  According to a letter, d ated J une  11, 2012, from Attorney Matthew 

McCormack, co-executor of the estate of Thomas P .  Crean to the Director of F inance at 

Waterbury Hospital, the $10,000 bequest to Waterbury Hospital made u nder  Article 7 of the 

wil l of Thomas P .  Crean was comp leted . Consequent ly, GWHN m ust treat the Crean bequest as 

an unrestricted fu l ly  expendab le  gift and inc lude it i n  the l ist of charitab le  trusts and  gifts that 

can be  l ega l ly transferred to the WH Foundat ion .  

The Pecka (47), Lenners (48) and  Queer (49) estates a re sti l l  open and  pend ing i n  

Probate Cou rt. If the  probate of  these estates is com pleted and  i f  the  court orders the  

d istribution of funds to  Waterbury Hospita l, I nc., before the closing date of the Joint Venture, 

then those funds wi l l  rema in  with the WH Foundation .  If the estates a re sti l l  open at the clos ing 

of this transaction, then the decision a bout how to app ly the bequests and rema inder  i nterests 

m ust b e  decided by the court under the equ itab le doctrine  of a pp roxim ation .  

I n  add it ion, Waterbury Hospital, I nc., a lso has future interests i n  trusts that wou ld  b e  

77 



held by th ird party trustees :  Dodd (49), Fenn (SO), G ibson (51), Snowden  (52), and  Stoughton 

(53 ) .  S imi lar  to the gifts in which Waterbury Hospita l, I nc., has a future interest, if GWHN's 

future i nterest in these trusts matures prior to the Joint Venture's c losing, then that income wi l l  

rema in  with the WH Foundat ion .  I f  those interests have not matured b y  the closing, then the 

decis ion about how to app ly the bequests and rema inder  i nterests must be d ecided by the 

cou rt under the equ itab le doctrine  of a pproximat ion.  

On ly when a future i nterest becomes a present i nterest can a probate or  superior  court 

determ ine to whom the rema inder  wi l l  pass or  whether  the gift wi l l  fa i l  a nd  revert to the 

donors' he irs-at- law. Therefore, the foregoing future i nterests cannot, at th is  t ime, be inc luded 

i n  the l ist of charitab le  trusts and gifts that can be l egal ly transferred to the WH Foundation. 

I .  GWHN, Vanguard, And Tenet Have Provided The Attorney Genera l  With Information And 

Data Sufficient To Evaluate The Proposed Joint Venture. 

Pursuant to Conn .  Gen .  Stat. § 19a-486c(a) (9), the Attorney Genera l sha l l  d isapprove the 

p roposed transaction as  not in the publ i c  i nterest if he  determines that the nonprofit hospita l 

or the purchaser has  fa i led  to p rovide  the Attorney Genera l  with i nformation and  data 

suffic ient to eva luate the p roposed agreement adequately, p rovided the Attorney General  has  

notified the nonprofit hospital o r  the purchaser of the inadequacy of  the i nformation or  d ata 

and has provided a reasonab le  opportunity to remedy such i nadequacy. The App l icants h ave 

p rovided a l l  relevant i nformation and  sufficient data to eva l uate adequately the p roposed Jo int 

Venture .  
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VII .  CONCLUSION 

The OAG therefore conc ludes that the Appl ication for Joint Venture between the 

Greater Waterbury Hea lth Network, Inc. ,  and Vanguard Hea lth Systems, I nc., is hereby 

approved subject to the mod ificat ions and conditions l i sted herein .  

Date: ; '2 / 1 ( ·2 d ' t 
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