V.A.
CONNECTICUT STATE BOARD OF EDUCATION
Hartford
Option 1
TO BE PROPOSED:
November 7, 2018
RESOLVED, That, in the matter of the Petition of the Thomaston Board of Education for a
Declaratory Ruling (the “Thomaston Petition”), the State Board of Education (“State Board”)
takes the following action pursuant to Connecticut General Statutes (C.G.S.) Section 4-176 and
Regulations of Connecticut State Agencies Sections 10-4-20 through 10-4-22:
(1) finds that the legal rights, duties, or privileges of the Thomaston Board of Education and the
Regional School District No. 6 Board of Education (which has petitioned for party status), will
be specifically affected by this declaratory ruling proceeding, and grants party status in this
proceeding to the Thomaston Board of Education and the Regional School District No. 6 Board
of Education (see C.G.S. Section 4-176 (d));
(2) issues its declaratory ruling on the questions presented in the Thomaston Petition in the form
submitted to the State Board for decision today to be effective upon mailing to the Thomaston
Board of Education and the Regional School District No. 6 Board of Education (see C.G.S.
Section 4-176 (h));
(3) authorizes the Chairman to sign the declaratory ruling on behalf of the State Board;
and directs the Commissioner to take the necessary action.
Approved by a vote of ___ this seventh day of November, Two Thousand Eighteen.

Signed: ____________________________
Dr. Dianna R. Wentzell, Secretary
State Board of Education

V.A.
CONNECTICUT STATE BOARD OF EDUCATION
Hartford
Option 2
TO BE PROPOSED:
November 7, 2018
RESOLVED, That, in the matter of the Petition of the Thomaston Board of Education for a
Declaratory Ruling (the “Thomaston Petition”), the State Board of Education (“State Board”)
takes the following action pursuant to Connecticut General Statutes (C.G.S.) Section 4-176 and
Regulations of Connecticut State Agencies Sections 10-4-20 through 10-4-22:
(1) finds that the legal rights, duties, or privileges of the Thomaston Board of Education and the
Regional School District No. 6 Board of Education (which has petitioned for party status), will
be specifically affected by this declaratory ruling proceeding and grants party status in this
proceeding to the Thomaston Board of Education and the Regional School District No. 6 Board
of Education (see C.G.S. Section 4-176 (d));
(2) issues its declaratory ruling on the questions presented in the Thomaston Petition in the form
submitted to the State Board for decision, as modified by the State Board today, to be effective
upon mailing to the Thomaston Board of Education and the Regional School District No. 6
Board of Education (see C.G.S. Section 4-176 (h)); and
(3) authorizes the Chairman to sign the declaratory ruling on behalf of the State Board;
and directs the Commissioner to take the necessary action.
Approved by a vote of ___ this seventh day of November, Two Thousand Eighteen.

Signed: ____________________________
Dr. Dianna R. Wentzell, Secretary
State Board of Education

V.A
CONNECTICUT STATE BOARD OF EDUCATION
Hartford

TO:

State Board of Education

FROM:

Dr. Dianna R. Wentzell, Commissioner of Education

DATE:

November 7, 2018

SUBJECT:

Thomaston Board of Education Petition for a Declaratory Ruling –
Consideration of Proposed Ruling
Executive Summary

Introduction
The Thomaston Board of Education (TBOE) has filed a Petition for Declaratory Ruling
(“Petition”) seeking rulings as to the application of the Connecticut General Statutes providing
for agricultural science and technology education for high school students to the circumstances
stated in the Petition. The State Board has the legal authority to issue declaratory rulings. See
C.G.S. § 4-176; Regs. Conn. State Agencies §§ 10-4-20 through 10-4-22.
Background
The TBOE does not maintain an agricultural science and technology education center (ASTEC),
but has designated the ASTEC operated by the Regional School District No. 6 Board of
Education (R6BOE) as the ASTEC that TBOE students may attend. The Petition resulted from a
dispute between the TBOE and the R6BOE concerning the enrollment of TBOE students in the
ASTEC at the R6BOE’s Wamogo Regional High School.
On June 19, 2018, the Board agreed to issue rulings on the questions presented by the TBOE.
The Board also directed the Department to provide notice of this action and to determine the
procedure by which the TBOE, the R6BOE, and other interested parties may participate in the
declaratory ruling proceeding. The TBOE and the R6BOE filed written submissions on the facts,
argument on legal issues, and their positions on the various rulings sought in the Petition. The
TBOE and R6BOE submissions have been provided to the State Board.
At its October 3, 2018 meeting, the Board directed the Department to prepare a draft declaratory
ruling, provide the draft ruling to the TBOE and the R6BOE for their comments, and then submit
the draft ruling and any comments to the State Board for action by the State Board at its
November 7, 2018 meeting. The State Board also directed the Department to notify counsel for
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the TBOE and the R6BOE that each would have 10 minutes, exclusive of questions from State
Board members, to provide oral argument.
The TBOE has provided written comments on the draft declaratory ruling. The TBOE
comments are included with this report for the Board’s consideration. The R6BOE did not
provide written comments on the draft declaratory ruling.
Recommendation
This matter is ready for final resolution by the State Board. A final ruling must be issued by
November 30, 2018.
The Division of Legal and Governmental Affairs will be present at the meeting to advise the
State Board on the TBOE comments and to answer any questions.
Two resolutions have been provided. One resolution addresses action if the State Board does not
make any changes to the draft ruling. The second resolution addresses action if the State Board
makes changes to the draft ruling at the November 7, 2018 meeting.

Prepared by:
Louis Todisco, Attorney
Division of Legal and Governmental Affairs

Approved by:
Peter Haberlandt, Director
Division of Legal and Governmental Affairs
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CONNECTICUT STATE BOARD OF EDUCATION
PETITION OF THE
THOMASTON BOARD OF EDUCATION :
FOR A DECLARATORY RULING
:

NOVEMBER ---, 2018

DECLARATORY RULING

I.

Background and Procedural History

On May 3, 2018, the Thomaston Board of Education (“TBOE”) filed with the
Connecticut State Board of Education (“CSBE”) a Petition for Declaratory Ruling (“Petition”).
See Conn. Gen. Stat. § 4-176; Reg. Conn. State Agencies (R.C.S.A.) §§ 10-4-20 through 10-422. The Petition concerned the interpretation and application of Connecticut General Statutes
(C.G.S.) §§ 10-64, 10-65, and 10-97 relating to the provision of agricultural science and
technology education.
In the Petition, the TBOE requested declaratory rulings on seven (7) separate questions.
This request arose from a dispute between the TBOE and the Regional School District No. 6
Board of Education (“R6BOE”) concerning the enrollment of Thomaston students for the
2017/2018 school year in the agricultural science and technology education center (ASTEC)
operated by the R6BOE at the Wamogo Regional High School (the “Wamogo Center”).1
On June 19, 2018, the CSBE agreed to issue declaratory rulings on the issues in the
Petition, as combined or modified. The CSBE also directed the Department of Education
(“Department”) to do the following:
(1) provide notice to the public and interested parties that the Board would issue a ruling,
reserving the Board’s option to combine or modify the issues as it may deem appropriate;
(2) determine the procedure and schedule by which the R6BOE and the TBOE may
provide written submissions as to their position on the issues raised in the Petition;
(3) determine the procedure and schedule by which other interested persons may provide
written submissions as to their position on the issues presented by the Petition; and
(4) provide the Board with the materials received from interested parties, or a summary
thereof, and other material as appropriate to allow the Board to deliberate on a proposed ruling.
1

This dispute led to a lawsuit brought by the TBOE against the R6BOE, which was dismissed because
the TBOE had not exhausted its administrative remedies. See Thomaston Board of Education v. Regional
School District No. 6 Board of Education, CV176036044S, 2018WL49118 (Conn. Super. Ct. May 21,
2018).
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On July 18, 2018, the Department provided to all Superintendents of Schools and
Chairpersons of Boards of Education: (1) notice of the declaratory ruling proceeding, and (2)
notice that persons may, no later than August 8, 2018, petition for party or intervenor status and
submit for the CSBE’s consideration, any relevant data, facts, arguments, or opinions. See
R.C.S.A. § 10-4-22 (a). The Department also notified the Connecticut Association of Boards of
Education and the Connecticut Association of Public School Superintendents of the Petition.
On August 8, 2018, the R6BOE submitted a petition for party status and a memorandum,
and the TBOE filed a supplemental memorandum. No other persons filed petitions for status or
data, facts, arguments, or opinions. The Department then established a schedule for filing
additional written materials by the TBOE and the R6BOE.
On October 3, 2018, at its regular meeting, the CSBE directed the Department to prepare
a draft decision, provide the draft decision to the TBOE and the R6BOE for comment, and to
submit the draft decision together with the comments of the TBOE and the R6BOE to the CSBE
for action at its November 7, 2018 meeting. The TBOE has agreed that the CSBE may issue its
declaratory ruling by November 30, 2018.
II.

Data, Facts, Arguments, and Opinions Submitted by the Parties

The issues presented by the Petition are essentially legal issues. The CSBE did not
conduct a hearing. The TBOE and the R6BOE have submitted the factual and legal bases for
their positions in writing through the following written submissions:
1.

Petition for Declaratory Ruling (TBOE) (“Petition”), dated April 26, 2018;

2. Response of the Region Six Board of Education Re: April 26, 2018 Petition for
Declaratory Ruling of the Thomaston Board of Education (“R6 Response”), dated August 8,
2018;
3. Petitioner’s Supplementary Argument Regarding Petition for Declaratory Ruling
(“TBOE Supp. Arg.”), dated August 8, 2018;
4. Petitioner’s Reply to the Respondent’s Response to the Petition (“TBOE Reply”),
dated August 24, 2018;
5. Region 6 Board of Education’s Response to the August 24, 2018 Reply of the
Thomaston Board of Education, dated August 31, 2018 (“R6 Sur-Reply”).
III.

Determination of Party Status

An agency may grant a person party status in a declaratory ruling proceeding if the
agency finds that the person’s “legal rights, duties or privileges shall be specifically affected by
the agency proceeding . . . .” See C.G.S. § 4-176 (d)(1). A declaratory ruling shall contain the
names and addresses of all parties to the proceeding. Id. § (h).
The TBOE has by the Petition requested a determination of its legal rights, duties, or
privileges, and is designated a party to this proceeding. Based on the allegations in the TBOE’s
2

Petition, and the R6BOE’s Petition for Party Status, the CSBE finds that the legal rights, duties,
or privileges of the R6BOE will be specifically affected by this proceeding, and grants party
status to the R6BOE. The names and addresses of the parties are:
Thomaston Board of Education
185 Branch Road
Thomaston, CT 06787
Region 6 Board of Education
35 Wamogo Rd.
Litchfield, CT 06759
IV.

Governing Statutes & Relevant History

Before addressing the Petition in detail, it is useful to set forth the portions of the statutes
that authorize the establishment of ASTECs and the enrollment of students in an ASTEC by a
board of education that does not maintain as ASTEC. Connecticut law authorizes the
establishment of an ASTEC by a board of education through C.G.S. § 10-64 (a) as follows:
(a) Any local or regional board of education may enter into agreements
with other such boards of education to establish a regional agricultural
science and technology education center in conjunction with its regular
public school system, provided such center shall have a regional
agricultural science and technology education consulting committee which
shall advise the operating board of education but shall have no legal
authority with respect to such center. Such agreements may include
matters pertaining to the admission of students, including the
establishment of a reasonable number of available program acceptances
and the criteria for program acceptance. . . .
C.G.S. § 10-64 (a) (Supp. 2018). The first sentence of subsection (a) has been a part of
Connecticut law, with only technical revisions, since 1967. The second sentence (addressing
agreements with respect to the admission of students), was added by Public Act 93-410.
Subsection (d) of C.G.S. § 10-64 requires a board of education that does not maintain an
ASTEC to designate a school or schools having an ASTEC for its students to attend as follows:
(d) Any local or regional board of education which does not furnish
agricultural science and technology education approved by the State Board
of Education shall designate a school or schools having such a course
approved by the State Board of Education as the school which any person
may attend who has completed an elementary school course through the
eighth grade. The board of education shall pay the tuition and reasonable
and necessary cost of transportation of any person under twenty-one years
3

of age who is not a graduate of a high school or technical education and
career school or an agricultural science and technology education center
and who attends the designated school . . . .
C.G.S. § 10-64 (a) (Supp. 2018). The General Assembly added subsection (d) in to C.G.S. § 1064 in 2004. See Public Act 04-197. However, the requirement that a board of education that
does not furnish “vocational agricultural training” designate a school having such a course for
students to attend, and to pay for tuition and transportation, has been in Connecticut law as a part
of C.G.S. § 10-97 since before 1969. See Public Act 1969-603. Existing C.G.S. § 10-97(b) is
virtually identical to C.G.S. § 10-64(d) and need not be separately included here.
Connecticut General Statutes § 10-65(b) was amended in 2007 and 2008 to prescribe how
to determine the number of ASTEC enrollment opportunities that must be provided by a board of
education that does not maintain an ASTEC (Sending Board). See Public Acts 07-03 (June
Special Session) and 08-152. Section 10-65(b) now provides, in pertinent part:
Each local or regional board of education not maintaining an agricultural
science and technology and education center shall provide opportunities
for its students to enroll in one or more such centers in a number that is at
least equal to the number specified in any written agreement with each
such center or centers, or in the absence of such an agreement, a number
that is at least equal to the average number of its students that the board of
education enrolled in each such center or centers during the previous three
school years, provided, in addition to such number, each such board of
education shall provide opportunities for its students to enroll in the ninth
grade in a number that is at least equal to the number specified in any
written agreement with each such center or centers, or in the absence of
such an agreement, a number that is at least equal to the average number
of students that the board of education enrolled in the ninth grade in each
such center or centers during the previous three school years. . . . The
board of education operating an agricultural science and technology
education center may charge . . . tuition for a school year . . . .
C.G.S. § 10-65(b) as amended by P.A. 07-03 (JSS), and P.A. 08-152. Section 10-65(b) had
already provided for a board of education operating a vocational agricultural center to charge
tuition in accordance with the statutes.
As both the TBOE and the R6BOE have cited portions of C.G.S. § 10-220(a), we
include here the portions of this section that the parties have cited:
(a) Each local or regional board of education shall maintain good public
elementary and secondary schools, implement the educational interests of the
state, as defined in section 10-4a, and provide such other educational activities
as in its judgment will best serve the interests of the school district; provided
any board of education may secure such opportunities in another school district
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in accordance with provisions of the general statutes and shall give all the
children of the school district . . . as nearly equal advantages as may be
practicable; shall provide an appropriate learning environment for all its
students … shall determine the number, age and qualifications of the pupils to
be admitted into each school; … shall designate the schools which shall be
attended by the various children within the school district; … may arrange with
the board of education of an adjacent town for the instruction therein of such
children as can attend school in such adjacent town more conveniently…. and
shall perform all acts required of it by the town or necessary to carry into effect
the powers and duties imposed by law.
V.

Facts of the Current Dispute

The issues in the Petition on which rulings are requested present questions of law. We
summarize here the facts necessary to provide context for the rulings sought in the Petition.
The TBOE does not maintain an ASTEC. At all relevant times, the TBOE has designated
the Wamogo Center operated by the R6BOE as the school that Thomaston students may attend
for agricultural science and technology education. The TBOE and the R6BOE do not have a
written agreement specifying the number of opportunities to attend the Wamogo Center that the
TBOE will offer to its students. Instead, the TBOE has met its obligations to provide
opportunities to Thomaston students to attend an ASTEC based on the three-year averages of
students overall and ninth-grade Thomaston students attending the Wamogo Center. See C.G.S.
§ 10-65(b).
During the 2016-2017 school year, based on the three-year average of admissions of
ninth grade students, the TBOE authorized the Wamogo Center to accept up to five (5) eighth
grade Thomaston students to attend the Wamogo Center as ninth grade students for the 20172018 school year. On January 20, 2017, the Wamogo Center informed the TBOE by email that it
had accepted five Thomaston students as ninth grade students for the 2017–2018 school year and
had placed four additional Thomaston students on a waiting list. This message also stated the
R6BOE’s desire to enroll additional students if the TBOE agreed. (See Petition, Exhibit D).2
By letter dated March 21, 2017, the director of the Wamogo Center confirmed to the
TBOE the names of the five incoming ninth grade students offered positions at the Wamogo
Center for the 2017-2018 school year and the names of the four students on the waiting list.
Three of the students on the waiting list were incoming ninth grade students, and one was a tenth
grade student. See Petition, Exhibit E.
On July 17, 2017, the R6BOE sent to the TBOE a roster of 18 Thomaston residents
planning to attend the Wamogo Center. The roster included six ninth grade students, five tenth
grade students, four eleventh grade students, and three twelfth grade students. The roster
2

Heading into the 2017-2018 school year, the prior three-year average of Thomaston students attending
the Wamogo Center was 17.666667, which is rounded up to 18.
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included the five ninth grade students identified in March who had been offered positions and
one ninth-grade student who had been on the waiting list. (Petition, Exhibit F). The TBOE did
not object to this roster.
There does not appear to be any dispute between the TBOE and the R6BOE as to the
sequence of events outlined above. Exhibits D, E, and F, included with the Petition, are
communications between the TBOE and the R6BOE and were also submitted by the R6BOE
with its Response.
On August 3, 2017, the R6BOE accepted the three remaining students on the waiting list.
Thus, the RBOE ultimately accepted 21 Thomaston students, including eight ninth grade
students. This was three more students than the TBOE total student three-year average of 18 and
three more ninth grade students than the TBOE three-year average of ninth grade admissions of
five. The TBOE objected to the increase. The R6BOE did not charge Thomaston tuition for the
three additional students.3
The R6BOE also makes certain fact-based arguments to justify its acceptance of the
additional students. As stated above, however, the issues presented by the Petition are issues of
law. The CSBE has accordingly determined that it can rule on the issues presented in the
Petition without resolving these factual disputes.4
VI. The Parties’ General Legal Arguments
Before reviewing the positions of the parties on the requested rulings, it is useful to
provide a brief overview of the general position of the parties on the law.
A.

The TBOE

The TBOE’s overarching legal argument is that local boards of education have broad
power and discretion regarding local educational policy and this discretion should extend to the
issue of deciding how many students will attend agricultural science and technology education
centers in other school districts. The TBOE cites certain passages of C.G.S. § 10-220(a) and
case law in support of its position. The language cited by the TBOE in these authorities is
consistent with the proposition that school districts have broad discretion in areas where such
discretion is not otherwise limited by express statutory commands. Here, C.G.S. §§ 10-64 and
3

The TBOE received a tuition bill for the 2017-2018 school year from the R6BOE. The bill lists 21
students, including eight 9th grade and six 10th grade students, but sought payments for only eighteen (18)
.021. (Cite)
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The R6BOE claims that it informed the TBOE about the three additional students in early August 2017,
but the TBOE did not object until school was about to start. The R6BOE also claims that it relied on
responses to questions it posed to a Department employee concerning the three-year average of
Thomaston students attending the Wamogo Center. The TBOE vigorously disputes these contentions and
we note that the Department employee, Harold Mackin, accurately reported the three-year average as 18
students in response to the R6BOE’s questions, so its claim is perplexing.
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10-65 expressly address the obligations of school districts concerning agricultural science and
technology education opportunities for students. To the extent §§ 10-64 and 10-65 are
ambiguous, the background principle that a local board of education generally has broad
discretion over matters in its domain may be relevant.
B.

The R6BOE

The R6BOE emphasizes the State’s policy in favor of school choice in public education.
The R6BOE cites CSBE and Department materials, C.G.S. Section 10-220(a), and the
educational interests of the state in its argument. For example, the R6BOE notes that in 2009,
the Board issued a “Position Statement on Public School Choice” which states: “The Connecticut
State Board of Education is committed to closing the achievement gap and ensuring that every
student has the opportunity to access high-quality programs based on his or her educational
needs and interests.” (Emphasis added by R6BOE). The R6BOE also asserts that the wide
range of public school choice programs in Connecticut shows the State’s commitment to
providing choice to students and families.
The R6BOE further asserts that the TBOE disregards certain language in C.G.S. § 10220 that shows that the statute as a whole tends to favor the R6BOE’s position, because it
emphasizes the interests of the students and the importance of equal opportunities for students in
local board of education decision-making. The TBOE also cites C.G.S. § 10-4a, which sets forth
the educational interests of the State, arguing that it can reasonably be understood as
emphasizing the interests of students and supporting school choice programs.
VII.

Requested Declaratory Rulings

The CSBE is an administrative agency created by statute. As such, the CSBE can only
exercise authority granted to it by statute. The CSBE has no inherent powers. In issuing the
declaratory rulings, the CSBE will attempt to determine whether there is a statute that authorizes
or prohibits a particular ruling and consider primarily the terms of the pertinent statutes in
issuing the ruling as well as relevant arguments made by the parties.
Three statutes are principally relevant to the issues presented. First, C.G.S. § 10-64(d),
and § 10-97(b) provide that a board of education that does not maintain an ASTEC must
designate at least one ASTEC for “any” of its high school students to attend, with tuition and
reasonable transportation to be paid by the Sending Board. The second statute is C.G.S. § 1065(b). This section provides that a Sending Board must provide opportunities for its students to
attend an ASTEC in a number at least equal to the average number of students enrolled by the
Sending Board in the ASTEC during the prior three years, in total and into ninth grade, unless an
agreement with the ASTEC requires a different number.
ISSUE 1
Can a local or regional board of education that does not maintain an
ASTEC limit the number of opportunities available for its students to attend an
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ASTEC to the minimum number of opportunities it is required to provide
pursuant to § 10-65(b)?
TBOE Position – Issue 1
The TBOE’s answer to this issue is yes.
As there is no written agreement between the TBOE and the R6BOE concerning the
enrollment of students, the most pertinent portion of C.G.S. § 10-65(b) provides:
Each local or regional board of education not maintaining an agricultural
science and technology education center shall provide opportunities for its
students to enroll in one or more such centers in . . . a number that is at
least equal to the average number of its students that the board of
education enrolled in each such center or centers during the previous three
school years, provided, in addition to such number, each such board of
education shall provide opportunities for its students to enroll in the ninth
grade in . . . a number that is at least equal to the average number of
students that the board of education enrolled in the ninth grade in each
such center or centers during the previous three school years. . . .”
(Emphasis added.)
The TBOE argues that the phrase “at least equal to,” like the phrase “not less than,”
establishes a minimum quantity requirement. The TBOE acknowledges that §10-65(b) does not
establish a maximum opportunities limit.
The TBOE also argues that a Sending Board must be permitted to limit the number of
students that can attend an out-of-district ASTEC in order to exercise the right to manage the
affairs of its school district, to make decisions regarding the educational opportunities available
to its students, and allocate its monetary and non-monetary resources.
The TBOE argues that because such power is granted by the Legislature, the only limits
on that power are those approved by the Legislature, including the minimum opportunities
requirement in § 10-65(b). Once a Sending Board meets that minimum requirement, however,
there is no other restriction set forth in § 10-65(b), or any other legislative mandate, that would
curb the Sending Board’s discretion to limit the opportunities available to attend an out-ofdistrict ASTEC. The TBOE argues that the minimum quantity requirement only has any purpose
or meaning if there is the authority to place a limit on the total number of student opportunities.
If this power did not exist, it would be unnecessary to have created the minimum number of of
opportunities, because there would always be unlimited opportunities available.
The TBOE cites well-settled principles of statutory interpretation to support its position.
These include the principles that courts presume that “each sentence, clause or phrase to have a
purpose behind it,” the principle that “the legislature intends sensible results from the statutes it
enacts” and that courts “read each statute in a manner that will not thwart its intended purpose or
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lead to absurd results.” Collins v. Colonial Penn Ins. Co., 257 Conn. 718, 728-29 (2001). “It is a
basic tenet of statutory construction that the legislature [does] not intend to enact meaningless
provisions. . . . In construing statutes, we presume that there is a purpose behind every sentence,
clause, or phrase used in an act and that no part of a statute is superfluous.” Echavarria v.
National Grange Mutual Ins. Co., 275 Conn. 408, 415 (2005). According to the TBOE, a
finding that a Sending Board may not limit the opportunities available to students to attend an
out-of-district ASTEC through the minimum opportunities requirements of § 10-65(b) would not
conform to generally accepted principles of statutory interpretation, because such a finding
would render § 10-65(b)’s minimum opportunities requirements meaningless. Instead, the
TBOE argues that § 10-65(b) only has meaning if a Sending Board has the discretion to stop
enrolling students in an ASTEC after it reaches the three-year average number.
R6BOE Position – Issue 1
The R6BOE’s answer to this issue: No.
The R6BOE argues that the framing of the issue in the Petition improperly presumes that
10-65(b)’s three-year average provision sets a ceiling and not a floor. Further, the R6BOE
submits that the TBOE’s position ignores the mandate contained within 10-64(d) that:
(d) Any local or regional board of education which does not furnish
agricultural science and technology education approved by the State Board of
Education shall designate a school or schools having such a course approved
by the State Board of Education as the school which any person may attend
who has completed an elementary school course through the eighth grade.
(Emphasis added by the R6BOE.) The R6BOE maintains that construing the provisions of § 1065(b) as a ceiling and not a floor necessarily creates a conflict with the earlier-enacted § 1064(d), which directs that “any” student may attend the designated ASTEC. In construing statutes
that potentially conflict a court should avoid interpretations that would create a genuine conflict
and should seek to harmonize the law by adopting interpretations that, if possible, avoid conflicts
between statutes. See, e.g., Stern v. Allied Van Lines, Inc., 246 Conn. 170, 179 (1998).
The R6BOE asserts that so long as school districts can complain of financial constraints,
the policy of the state to offer school choice can be undermined. The R6BOE suggests that
school district fiscal constraints could be why the Legislature contemplated in § 10-65(b) that
Sending Boards and ASTECS could enter agreements concerning enrollment figures, but does
not explain why Sending Boards would agree to send more than the three-year average. The
R6BOE suggests that any financial issues can be worked out in an agreement between the two
districts, noting that it had offered to pay the tuition for the three students that the TBOE felt
were excessive. 5
5

The R6BOE also argues that that the TBOE had the financial capacity to enroll the additional students
despite its claim that a board needs to be able to control the allocation of its financial resources. The
CSBE has not considered the TBOE’s financial capacity in deciding the issues in this case. The TBOE
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Declaratory Ruling – Issue 1
The CSBE has concluded that it is constrained by the language of § 10-65(b) to rule that
a local or regional board of education that does not maintain an ASTEC may limit the number
of opportunities that such board makes available for its students to attend an ASTEC, that is, the
number of students for whom the Sending Board will pay tuition, to the minimum number of
opportunities it is required to provide pursuant to § 10-65(b). However, we note that the other
public school choice programs in Connecticut do not have a comparable limitation on students’
entitlement to enroll and when the Legislature enacted the three-year average provision of § 1065(b) in 2007 it preserved the pre-existing provisions in §§ 10-97(b) and 10-64(d) requiring
boards of education to designate an ASTEC program for “any” student to attend. Thus, with
due regard for the separation of powers, we respectfully suggest that the Legislature may find it
appropriate to re-examine these issues and provide clarification to address the apparent tension
between these statutory provisions.
Discussion.
In arriving at this ruling, the CSBE applied C.G.S. § 10-65(b) as written in light of
recognized principles of statutory construction. As the TBOE argued, it is a fundamental
principle of statutory construction that each sentence, clause or phrase in a statute should be read
to have a purpose and meaning, and that this purpose and meaning should be given effect.
Echavarria v. National Grange Mutual Ins. Co., 275 Conn. 408, 415 (2005). The TBOE’s
argument that § 10-65(b) establishes a minimum quantity requirement is consistent with the
language of the statute. If § 10-65(b) does not serve to define (and limit) a Sending Board’s
legal obligation to provide opportunities to attend an ASTEC, it would appear to have no
meaning or purpose. If there were no power to limit the total number of student opportunities
provided, there would always be unlimited opportunities available, rendering § 10-65(b)
superfluous. As no part of a statute can be superfluous, it is legally appropriate to give this
portion of 10-65(b) meaning by allowing a board of education that does not maintain an ASTEC
to limit the number of opportunities it must make available for students to enroll in the ASTEC
designated for its students to attend.
Connecticut General Statutes § 10-65(b) also allows boards of education to enter into
written agreements as to the number of students that a Sending Board will enroll in as ASTEC
maintained by another board of education. The statute does not prescribe the terms of such an
agreement, and the parties could, in the agreement, agree to limit the number of opportunities
that a Sending Board may offer to fewer students than may want to attend the designated
ASTEC. This supports an interpretation of the statute that allows a Sending Board to limit the
number of opportunities it will offer through the three-year average in the absence of an
agreement.
has not claimed that it was unable to pay the tuition for the additional students accepted. Its claim is that
it has the right to control its expenses. Also, the questions considered are questions of law that should be
resolved without reference to a particular Board’s financial circumstances.
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From the limited information available, it is not possible to discern the Legislature’s
purpose in enacting the three-year average provision of § 10-65(b) in 2007 while preserving the
pre-existing provisions, in §§ 10-97(b) and 10-64(d), that require boards of education to
designate an ASTEC program for “any” student to attend. The relevant legislative history,
including discussion during the Senate floor debate concerning the underlying bill, does not
provide an answer but neither does it reflect an intention to limit the opportunities for students to
attend ASTEC programs funded by their school districts. See Connecticut General Assembly,
Senate transcript, June Special Session, June 25, 2007, at 155-57 (remarks of Senator Finch) and
160 (remarks of Senator Gaffey), available at https://search.cga.state.ct.us/r/adv/dtsearch.html;
see also Tomasco v. Milford Board of Education, No. CV074008593, 2007 WL 2755888, at *1*2, and *7 (Conn. Super. Ct. Aug. 31, 2007) (discussing the then-recent enactment of the threeyear average requirement).6
We are not aware of, and the parties have not identified, a comparable statutory
restriction on students’ entitlement to enroll in other public school choice programs in
Connecticut. The inter-district magnet school context provides a useful contrast. While socalled “participating districts,” i.e., districts that have a partnership agreement or similar
relationship with an inter-district magnet school, are subject to a three-year average minimum
enrollment requirement unless an agreement specifies otherwise, see C.G.S. § 10-264l(l), student
choice is protected by a separate provision that expressly authorizes families (from participating
and non-participating districts) to enroll directly in inter-district magnet schools and directs the
resident district to pay the tuition for any such magnet school. See C.G.S. § 10-264l(j)
(providing for direct enrollment in inter-district magnet schools).
The tension between §§ 10-97(b) and 10-64(d), on the one hand, and § 10-65(b), on the
other, has caused uncertainty concerning the ASTEC enrollment requirements, as the current
Petition demonstrates, and boards of education would benefit from clarification in statute. In
considering these issues, the Legislature may find it helpful to consider how ASTEC enrollment
affects boards of education financially, including how increases in ASTEC enrollment and
corresponding increases in tuition payments may affect the Sending and ASTEC Boards’
marginal cost of operation. Recognizing that the TBOE’s ability to pay tuition for additional

6

In Tomasco, the Milford Board of Education withdrew its designation of Trumbull High School (THS)
as its designated ASTEC. This prevented four Milford students entering the ninth grade that THS had
accepted from attending THS. The students sought an injunction to compel Milford to pay for their
enrollment at THS. Section 10-65 (b) had just been amended to include the three-year average provision
for total students. Milford complied with the three-year average requirement without including the four
ninth grade students. The students claimed a violation of § 10-65(b). The Superior Court (Robinson, J.)
disagreed, stating: “The language is unambiguous; it does not require anything more than that a certain
number of students . . . determined by the yearly average of the past three years, receive funding and
transportation from the board to attend such school. . . ,” While the language in Tomasco concerned the
three year average of total students, not entering ninth grade students, the operative language is the same,
and the decision can be read to support the TBOE’s position. However, at the time of the decision, THS
was not the designated school “which any person may attend . . . .” See C.G.S. § 10-64(d).
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students beyond its three-year average is not legally relevant to determination of this Petition, we
note the following:
•

The Department’s Educational Cost Sharing (ECS) data for 2017-18 indicates that the
TBOE received $4861 per pupil in ECS funding from the State (after the Governor’s
holdbacks to ECS). Per pupil expenditure data is not yet available for 2017-18.

•

The record of this matter reflects that, for 2017-18, the TBOE was required to pay
$6823 per pupil in tuition to the R6BOE for each student who enrolled in the
Wamogo Center with the TBOE’s support. The record of this matter does not include
the 2016-17 tuition amount.

•

For 2016-17, the most recent year for which Department per pupil expenditure data is
available, the TBOE’s total per pupil expenditure figure was $15,607 and it received
$5482 per pupil in ECS funding.

•

For 2016-17 and 2017-18, the R6BOE was entitled to receive a state per pupil grant
of $2824 for each student attending the Wamogo Center.

•

At all times relevant to this Petition the law required the Sending Boards to pay the
reasonable and necessary cost of transporting its students to a designated ASTEC, up
to $6000 per student. See C.G.S. §§ 10-97(c) and 10-97(e).

ISSUE 2
Can a local or regional board of education maintaining an ASTEC
(“ASTEC Board”) unilaterally elect to accept and enroll students of a local
or regional board of education that does not maintain an ASTEC in a
number that exceeds the number of opportunities for students the Sending
Board has limited the ASTEC Board to accepting?
TBOE Position – Issue 2
The TBOE’s answer: No.
The TBOE’s position appears to be that an ASTEC Board cannot exceed any limit
created by a Sending Board on the number of opportunities it makes available to its students to
attend the ASTEC as long as the Sending Board complies with the three-year average
requirement. Here, again, the TBOE emphasizes the asserted right of the Sending Board to
exercise its broad and discretionary decision-making powers regarding the educational
opportunities it makes available to students under its jurisdiction and the allocation of district
resources, both monetary and non-monetary. The TBOE claims that not only would the ASTEC
Board’s admission of additional students usurp the Sending Board’s power to manage the
educational opportunities it offers and its budget in the then-current year, including by incurring
unplanned-for tuition and transportation costs, but it would have a lasting impact in future years
by increasing the three-year average attendance numbers. The TBOE assumes that the Sending
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Board would have financial responsibility for any additional students. Here the R6BOE did not
charge the TBOE for the three additional students.
R6BOE Position – Issue 2
The R6BOE’s answer: Yes.
The R6BOE asserts that this issue is a corollary of the first issue and incorporates its
previous arguments. The R6BOE argues that allowing a Sending Board to limit educational
opportunities ,and the removal of the ability of an ASTEC to enroll as it deems fit, ensures that
there will be empty seats at ASTEC schools while interested students who want to fill those seats
are compelled to remain in their districts of origin. The R6BOE relies heavily on the policy goal
of providing choice to students and families.
Declaratory Ruling – Issue 2
Nothing in existing law prohibits a student whose district of residence has met its threeyear average and thus does not have a legal obligation to pay tuition for additional students to
attend an ASTEC from enrolling voluntarily in an ASTEC operated by another school district.
Therefore, a local or regional board of education maintaining an ASTEC may unilaterally
accept and enroll students of a Sending Board in a number that exceeds the number of students
the Sending Board has limited the ASTEC Board to accepting for purposes of determining the
Sending Board’s tuition obligation, provided the ASTEC Board does not charge the Sending
Board for the additional students.
Discussion.
The CSBE has ruled in Issue 1 that a Sending Board may limit to the prior three-year
average the number of opportunities that the Sending Board will offer to students and for which
the Sending Board will pay tuition. However, the TBOE has not cited any statute that provides
a Sending Board with the legal authority to prohibit students who live in the town it serves from
attending the ASTEC if the ASTEC Board is willing to allow the student to attend without
charging tuition to the Sending Board, and the CSBE is not aware of any such statute. Absent
statutory authority, a Sending Board lacks authority to prohibit a student from voluntarily
enrolling in another district’s ASTEC program, and similarly lacks authority to prohibit an
ASTEC Board from accepting and enrolling students within the jurisdiction of the Sending
Board who wish to enroll in the ASTEC, and which the ASTEC Board wishes to accept.
Reinforcing our view that Sending Boards do not have this authority under Connecticut
law is the fact that students in Connecticut may attend schools in school districts other than the
district in which they live. Indeed, students in our State attend public schools in other districts
pursuant to local board of education policies or by agreement (normally with tuition). No statute
has been cited that provides that a board of education may prohibit a student from attending an
ASTEC pursuant to a student/family decision to do so; or that an ASTEC is prohibited from
enrolling a student other than a student enrolled by a board of education which does not maintain
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an ASTEC. A board of education that maintains an ASTEC may accept students in a number
that exceeds the number of opportunities offered by a Sending Board.
Given the policy issues raised by students attending school in other school districts (often
by paying tuition) outside of statutory programs, such as inter-district magnet schools, families
and districts would benefit from legislative attention to out-of-district enrollment practices in
Connecticut.
ISSUE 3
Are the rulings on issues 1 and 2 impacted by whether an ASTEC Board
accepts and enrolls some or all of the students of a Sending Board on a tuitionbasis versus non-tuition-basis? How does the tuition-paying status impact the
manner in which the three-year averages under § 10-65(b) are calculated?
Specifically, if an ASTEC Board accepts and permits to attend, on a tuition-free
basis, a Sending Board’s student, must that student be counted in the number of
students attending the ASTEC as part of the calculation of the minimum number
of opportunities the board of education is required to provide students in future
years—on a tuition-basis—pursuant to § 10-65(b)? If so, (a) can the Sending
Board limit the number of its students that attend an ASTEC on a tuition-free
basis; and (b) can the ASTEC Board charge tuition for such student’s attendance
in future years?
TBOE Position – Issue 3
The TBOE’s position is that if an ASTEC Board is permitted to accept students from a
Sending Board beyond the three-year average number, the ASTEC Board may not charge tuition
to the Sending Board for the additional students, must maintain such students’ tuition-free status
continuously until graduation, and such students are not included in the calculation of the threeyear average.
The TBOE argues that C.G.S. § 10-65(b) presumes an ASTEC Board will generally
charge tuition to the Sending Board for students it enrolls in an ASTEC. The TBOE is
concerned that an ASTEC Board may accept additional students on a tuition-free basis to
increase the three-year average number of students attending the ASTEC, thus obligating the
Sending Board to offer more opportunities for students to attend the ASTEC in future years on a
tuition-basis.
The TBOE then argues that excluding additional students from the three-year average
calculation will not solve other foreseeable issues under § 10-65(b) arising from an offer of
tuition-free admission. If an ASTEC Board offers a student tuition-free admission only for one
year, the student’s Sending Board would be placed in the uncomfortable positon of having to
decide between maintaining a balanced budget by denying the student continued attendance at
the ASTEC, or paying for the student’s attendance at the expense of other district programs and
opportunities. Such a dilemma would be avoided, however, if, in addition to not counting the
tuition-free student towards the Sending Board’s three-year average, the ASTEC Board is
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required to maintain such student’s tuition-free status for the remainder of the student’s high
school education.
R6BOE Position – Issue 3
The R6BOE argues that an offer of free tuition for a given year should carry no
presumption that the offer will continue. Offering free tuition is necessarily a product of an
agreement, as there is no provision for this in the statutes. The Legislature anticipated that
situations facing both Sending Boards and ASTECs in determining the number of enrollments to
offer would be numerous and varied. Independent agreements between boards is the most
efficient and effective way of dealing with this instead of a “one size fits all” statutory mandate
regarding a ceiling or floor.
The R6BOE denies that it paid the tuition of the three additional students to create a new
baseline in the three-year averages.
The R6BOE also argues that requiring tuition-free status to continue through the entirety
of the students’ years at the ASTEC would unreasonably place a financial burden on ASTECs
and the local boards within which they operate. The R6BOE asserts that the CSBE should be
aware that ASTECs do not enjoy the subsidies in place for other school choice programs.
Compelling the inequitably funded R6BOE to pay for the education of Thomaston students
would represent a windfall for Thomaston, and a departure from the statutory expectation that a
local board of education is responsible for meeting the educational needs of its own students,
including when such needs must be met elsewhere.
The R6BOE further argues that the TBOE is best situated to anticipate how many
students may want to apply to the various school choice options and to budget accordingly. The
R6BOE concludes that, while the TBOE’s position has the virtue of offering somewhat more
predictability, it also has the debilitating effect of pushing back directly against the state’s school
choice goals.
Declaratory Ruling – Issue 3
In view of the Ruling on Issue 2, if an ASTEC Board accepts a student who enrolls
independently, i.e., has not been enrolled in the ASTEC by the board of education in the town
where the student resides, that board need not count the student when determining the minimum
number of opportunities the board is required to provide pursuant to § 10-65(b). In addition,
there is no statute explicitly requiring an ASTEC Board that permits a student to attend on a
tuition free basis in one year to permit the student to attend on a tuition free basis in other years.
However, just because a practice is not explicitly prohibited by law does not mean it is ethically
or educationally appropriate. Absent clear and complete notice to families at the time of
enrollment about the possibility of tuition in the future and the amount of such possible tuition so
that families can make an informed decision about enrolling, charging tuition to a family after
accepting a student on a tuition free basis raises serious educational stability concerns because
it could materially affect the ability of some students to remain in an ASTEC program. Leaving
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an ASTEC program because of inability to pay tuition could have a serious adverse impact on a
student, including potentially significant disruption to the student’s high school education. A
decision to begin charging tuition midstream also raises fairness and equity concerns in view of
families’ varying abilities to pay tuition. The CSBE expects that boards of education that
operate ASTECs will exercise great caution in this area and ensure that any tuition decisions are
consistent with the educational interests of the state, the interests of students who are seeking
enrollment in an ASTEC, and the ethical and legal responsibilities of boards of educations to
their students. See C.G.S. §§ 10-4a and 10-220.
Discussion.
The CSBE bases the first sentence of this ruling squarely on the language of the statute.
The statute provides that where the boards do not have a written contract, a Sending Board “shall
provide opportunities for its students to enroll in the ninth grade in . . . a number that is at least
equal to the average number of students that the board of education enrolled in the ninth grade in
each such center or centers during the previous three school years. . . .” C.G.S. § 10-65 (b)
(emphasis added) (the determination of the overall number of opportunities to be provided
utilizes the same language). A student who enrolls in an ASTEC without the authorization of the
board of education in the town where the student resides is not a student “that the board of
education enrolled” in the ASTEC, and is not counted in determining the three-year enrollment
average.
This ruling gives effect to the decision of the Sending Board as to the number of
opportunities it is able to provide. When the parties do not have a written contract, C.G.S. § 1065 (b) requires a Sending Board to maintain a level of support consistent with its past level of
support measured by the number of students the Sending Board enrolled in the ASTEC in the
previous three years.
Requiring the maintenance of this level of support gives effect to what
the Sending Board was willing to do.
The CSBE bases the second sentence of this ruling on the absence of a statute requiring
the waiver of tuition by an ASTEC Board. The statutes contemplate that a board of education
operating an ASTEC will charge tuition to Sending Boards, and possibly also to families. Such
out-of-district arrangements occur throughout our State in non-ASTEC contexts. If an ASTEC
Board is to be required to waive tuition, that requirement must be in a statute. We are not aware
of any statute that requires an ASTEC Board to waive tuition. Absent a statute, the CSBE does
not have the legal authority to require a board of education which allows a student to attend an
ASTEC without charge in a particular year to do so in any subsequent year. However, concerns
of educational stability, fairness and equity, noted above, counsel great caution in this area and
may call for legislative attention to this question.
ISSUE 4
As applicable to the 2017-2018 school year, did the TBOE have the
authority under Connecticut General Statutes § 10-220, § 10-65, or any other
provision of the Connecticut General Statutes, to limit the number of TBOE
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students the R6BOE was permitted to accept to attend the Wamogo Center to the
minimum number required by § 10-65(b)?
Declaratory Ruling – Issue 4
As applicable to the 2017-2018 school year, the TBOE did have the authority to limit the
number of opportunities that it provides for students to enroll in an ASTEC, provided that the
TBOE met the three-year average requirements of § 10-65(b). However, the TBOE does not
have legal authority to prevent a student from otherwise enrolling in the ASTEC program, and it
may not limit the R6BOE’s ability to accept other students.
Discussion.
It is unnecessary to summarize the parties’ positions here. The rulings on Issues 1 and 2
control the ruling on this issue.
ISSUE 5
As applicable to the 2017-2018 school year, did the R6BOE exceed its authority
under § 10-65 or any other provision of the Connecticut General Statutes to accept
TBOE students to attend the Wamogo Center when it accepted additional TBOE
students in excess of the number that the TBOE had authorized the R6BOE to
accept?
Declaratory Ruling – Issue 5
As applicable to the 2017-2018 school year, the R6BOE did not exceed its authority
under § 10-65 or any other provision of the Connecticut General Statutes by accepting TBOE
students to attend the Wamogo Center, without charging tuition to the TBOE, in excess of the
number that the TBOE had authorized the R6BOE to accept.
Discussion.
It is unnecessary to summarize the parties’ positions here. The ruling on Issue 2
controls the ruling here.
There is no statue prohibiting a board of education that maintains an ASTEC from
accepting students in a number that exceeds the number of opportunities offered by a Sending
Board. However, the Sending Board is not obligated to pay tuition for students other than
students for whom the Sending Board is required to provide opportunities in accordance with
C.G.S. § 10-65(b). Therefore, the R6BOE did not exceed its authority under the statutes when it
accepted more students than the TBOE had authorized the R6BOE to accept, without requiring
payment from the TBOE for the additional students.
ISSUE 6
How should the TBOE calculate the number of opportunities it is required
to provide students to attend an ASTEC during the 2018-2019 school year?
17

Declaratory Ruling – Issue 6
The TBOE should calculate the number of opportunities it is required to provide students
to attend an ASTEC during the 2018-2019 school year in accordance with Public Act. 18-182, §
16. If the number of students admitted are not at least equal to the three-year averages
described in C.G.S. § 10-65(b), the TBOE should enroll other students who wish to enroll in an
ASTEC until the enrollment is at least equal to each three-year average.
Discussion.
After the filing of the Petition, the General Assembly enacted Public Act 18-182, § 16.
This provision states:
Notwithstanding the provisions of section 10-65 of the general statutes, no
local or regional board of education may deny, or otherwise prohibit, any
student under such board's jurisdiction from enrolling in an agricultural
science and technology education center for the school year commencing
July 1, 2018, if such student (1) was enrolled in an agricultural science and
technology education center during the school year commencing July 1,
2017, or (2) received notice on or before April 1, 2018, that such student
was admitted for enrollment in an agricultural science and technology
education center for the school year commencing July 1, 2018.
This statute specifically addresses the admission of students to an ASTEC during the
school year that is the subject of the requested declaratory ruling. The TBOE is bound by its
terms. This statute prohibits boards of education from denying, or otherwise prohibiting, two
categories of students under the board of education’s jurisdiction from enrolling in an
agricultural science and technology education center. These categories are: (1) students enrolled
in an ASTEC during the school year commencing July 1, 2018, and (2) students who received
notice before April 1, 2018 that they were admitted for enrollment in an ASTEC for the school
year commencing July 1, 2018.
The TBOE should comply with the statute. If the number of students admitted are not at
least equal to the three-year averages described in C.G.S. § 10-65(b), the TBOE should enroll
other students who wish to enroll in an ASTEC until the enrollment is at least equal to each
three-year average.
We note that this Public Act applies only to the 2018-2019 school year, and it does not
appear to have any effect on the other issues decided in this declaratory ruling.
ISSUE 7
If a Sending Board enters into a written agreement with an ASTEC Board
regarding the provision of opportunities for its students to attend an ASTEC as
permitted by § 10-65(b), can the parties decide in such agreement that in future
years, whether governed by the agreement or after the agreement has expired,
numbers that are less than the actual numbers of students that attended the
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ASTEC in years governed by the agreement will be used in calculating the
number of opportunities for students to attend the ASTEC that the Sending Board
is required to provide pursuant to § 10-65(b)? Or must the actual number of
students that attended the ASTEC be used? For example, is it permissible and
enforceable under § 10-65(b) for the parties to agree to the following: “For the
current year, Sending Board A agrees to send to ASTEC B: 8 students that will be
counted as ninth graders, 4 students that will be counted as students in grades 10,
11, or 12, and an additional 3 students that will not be counted towards Sending
Board A’s three-year average number of required students in future years under §
10-65(b)”?
TBOE Position – Issue 7
The TBOE has not yet entered into a written agreement containing any such provision,
but has considered the prospect of entering into an agreement containing such a provision. See,
e.g., Memorandum of Understanding between Regional School District No. 6 and Regional
School District No. 10 (Petition, Exhibit J). The TBOE seeks a declaratory ruling regarding
whether a Sending Board meets its obligations under § 10-65(b) if, following the expiration, or
otherwise in the absence, of a written agreement, it provides opportunities to students to attend
an ASTEC in accord with three-year averages based on attendance numbers previously agreed to
between the Sending Board and the ASTEC Board under a prior private agreement, rather than
actual numbers of students that attended the ASTEC in the applicable years.
R6BOE Position – Issue 7
The R6BOE posits that, in general a sending board and ASTEC should be able to arrive
at terms as they see fit under an agreement contemplated by General Statutes § 10-65(b). It
contends that the Legislature did not place any restrictions upon boards in creating the terms for
these agreements. By permitting agreements, the Legislature recognized the complex and varied
circumstances affecting both sending boards and ASTECs that might influence what the
appropriate student enrollment might be. The R6BOE asserts that wherever an agreement
between districts is feasible, the Legislature wanted to ensure that an agreement was an option.
The R6BOE position is that such agreements should be permitted.
Declaratory Ruling – Issue 7
Connecticut General Statutes § 10-65(b) sets forth two distinct ways to determine the
number of opportunities which must be offered for students to enroll in an ASTEC (in total and
for ninth grade students). These are: (1) a written agreement between the Sending and ASTEC
Boards specifying the number of opportunities for the Sending Board’s students to enroll in an
ASTEC(s); or, “in the absence of” such an agreement, (2) a number of opportunities at least
equal to the average number of students the Sending Board enrolled in each center during the
previous three school years. The three year average applies “in the absence” of a written
agreement. If the “future years” are governed by an agreement, the number of opportunities
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specified in the agreement controls. If no agreement governs the future years, the three year
average applies.
Discussion
This request for a ruling raises the issue of whether parties to such an agreement can
agree on the number of students that will be considered to have attended the ASTEC during a
particular year regardless of the number of students that actually attended the ASTEC in that
year. The purpose of such a provision appears to be to control the calculation of the three-year
average number of students of the Sending Board that attended the ASTEC if the parties fail to
extend or renew the agreement.
The TBOE poses two questions in this request. The first, as modified for brevity, is as
follows:
In a written agreement permitted by C.G.S. § 10-65(b), can the parties decide that
in future years, whether governed by the agreement or after the agreement has
expired, numbers that are less than the actual numbers of students who attended
the ASTEC in years governed by the agreement will be used in calculating the
number of opportunities for students to attend the ASTEC that the Sending Board
is required to provide, or must the actual number of students that attended the
ASTEC be used?
(emphasis added).
Given the terms of the statute, if the future years” are “governed by the agreement,” the
parties may agree on the number of students to be used in calculating the number of opportunities
in those years. However, the phrase “after the agreement has expired” is indistinguishable from
the phrase “in the absence of such an agreement” that is used in the statute to indicate when the
three year averages are to be used to determine the number of opportunities. Thus, “after the
agreement has expired,” the three-year average of “the number of its students that the board of
education enrolled,” either in total or in the ninth grade would define the Sending Board’s
obligation. In arriving at this ruling, the CSBE is following the terms of the statute. The CSBE
notes that the ultimate beneficiaries of the provisions of this statute, including the maintenance of
a board’s level of support, are the students, not the boards of education.
However, the statute does not place any restrictions on the terms of the written agreement,
and does not authorize the CSBE to do so. Thus, it may be possible for the parties to provide that
particular terms in a written agreement may survive the expiration of the agreement as to other
terms.
In its second question, the TBOE inquires as to the permissibility and enforceability of a
hypothetical agreement. In the hypothetical agreement the Sending Board agrees to send to an
ASTEC specific numbers of students to “be counted as” students in particular grades as well as:
“an additional 3 students that will not be counted towards Sending Board A’s three-year average
number of required students in future years under § 10-65(b).” The CSBE is not able to declare
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the permissibility or enforceability of this “agreement” based on the brief statement in the
requested ruling. Such a declaration of enforceability would require a determination of the intent
of the parties. This may require knowledge of other provisions in the agreement and particular
surrounding circumstances.
Furthermore, this agreement would affect the educational
opportunities of high school students and educational policy concerns may play a role in the
interpretation of such an agreement, depending on the particular facts. However, the application
of the principles outlined above will assist in determining the permissibility and enforceability of
this hypothetical agreement.
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