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UNITED STATES SUPREME COURT

Carpenter v. United States, 585 U.S. ___ (2018)

In this case, the United States Supreme Court has concluded that it is a search under the
Fourth Amendment to access historical cell phone records that provide a comprehensive
chronicle of the user’'s past movements (so-called cell-site or CSLI data) for a period of
seven days because the user retains a reasonable expectation of privacy in such
movements despite providing a record thereof to a third-party service provider.

The court expressly declined to decide whether a period of warrantless access less than
seven days might pass constitutional muster and, if so, what that lesser period of access
would be. Consequently, any warrantless period of access of seven or more days is
unconstitutional and any lesser period presents constitutional risk.

Since 2016, General Statutes §54-47aa requires a showing of probable in order to obtain
an order that includes historical CSLI, which information is now included in the definition of

"geo-location data."

Collins v. Virginia, 584 U.S. ___ (2018)

In this case, the court held that the automobile exception to the Fourth Amendment does
not permit the police without a warrant to the curtilage of a home in order to search a

vehicle therein.

Collins involved a motorcycle that the police had probable cause to believe had been used
in the commission of motor vehicle offenses, which an officer traced to a particular private
residence, and observed parked under a tarp at the back portion of a driveway that ran
along the front yard and next to the side of the house. That portion of the driveway was
partially enclosed on two sides by a brick wall, and it was beyond the route that visitors to
the home would take up the driveway to reach the front door. The officer entered the
partially enclosed area and searched the motorcycle.

Recall that, generally speaking, curtilage is the area immediately surrounding and
associated with the home and the activities of home life, and it is treated as part of the
home itself for Fourth Amendment purposes. Curtilage, however, does not necessarily
include all of the real property surrounding a dwelling, and land falling outside the curtilage
is called an “open field,” which is not treated as a part of the home for Fourth Amendment
purposes. Oliver v. United States, 466 U.S. 170 (1984).

Curtilage questions are often resolved by applying four factors: (1) the proximity of the area
to the dwelling; (2) whether the area is included within an enclosure surrounding the
dwelling; (3) the nature of the uses to which the area is put; and (4) the steps taken by the
resident to protect the area from the observation of passersby. Oliver.
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Byrd v. United States, 584 U.S. ___ (2018)

In this case, the court concluded that, as a general rule, a person who is otherwise in lawful
possession and control of a rental car has a reasonable expectation of privacy in it even if
the rental agreement does not list that person as an authorized driver. Searches of the car,
therefore, must be conducted in accordance with constitutional principles and protections.

In Byrd, Byrd’s friend Reed rented the car in her name, did not include Byrd or anyone else
on the contract as an authorized driver, and immediately surrendered sole possession of
the car to Byrd, who then used it alone to transport heroin. Generally speaking, merely
possessing a car in violation of a provision of the rental contract is not unlawful in a criminal
sense and, therefore, a contract violation does not alone equate the possessor to a car
thief and thereby deprive him or her of the benefit of an expectation of privacy in it.

Note that, in Byrd, the government suggested that Byrd's possession of the car was
criminal’and akin to that of a car thief because he intentionally used Reed as a strawman in
a calculated plan to mislead the rental company from the outset, to aid him in committing a
crime. The Supreme Court did not address this theory because it was not factually
developed at the trial, but it did acknowledge its potential viability on a case-by-case basis.

SUPREME COURT OF CONNECTICUT

State v. Castillo, 329 Conn. 311 (2108)

In this case, the court affirmed the conclusion of the Appellate Court in State v. Castillo,
165 Conn. App. 703 (2016), that the 16 year and 10 month old defendant was not in
custody when three police officers — two in plain clothes and one in uniform, who was there
to act as a translator — questioned the defendant inside his home in the presence of his
mother and other family members who were in and about the house.

In so doing, the court rejected the defendant’s claim that the presence of his mother, who
began to appear upset, angry, worried, and nervous, and yelled at her son, as he revealed
details of his conduct, made the atmosphere more coercive and thus custodial. The court
also rejected the illogical and equally dubious claim that the police “should have given him
the option of being questioned at the police station if he had preferred” which, obviously, is

an even more coercive environment.

Lastly, the court refused to exercise its supervisory authority in this case in which custody
was not found to exist to adopt a per se rule that whenever the police investigating a felony
give Miranda warnings to a juvenile, the warnings must include notice that any statement
by the juvenile may be used against him or her in the adulf criminal court if the case is
transferred to that court. The majority, however, acknowledged that the question implicated
an important question of public policy, and the dissenter would have embraced the claim.
Based on these signals, State’s Attorneys were asked to at least consider preemptively
advising their police departments to revise their juvenile Miranda waiver forms and, instead

3




of warning that any statements may be used against the person “in a court of law,” warn
that any statements may be used against the person “in any court of law,” or “in a court of
law, including the adult criminal court.”

State v. Swebilius, 325 Conn. 793 (2017)

Please recall State v. Swebilius, 158 Conn. App. 418 (2015), the subject of a July 15, 2015,
update, in which the Appellate Court ruled that the 31-day period of police inaction,
between the issuance of the warrant on May 9 and its execution on June 10, “was so brief
that it does not require justification” and that “evidence on behalf of the state as to the
police department’s actions within this window was not required.”

In State v. Swebilius, 325 Conn. 793 (2017), the Supreme Court reversed the Appellate
Court and held that, for statute of limitations purposes, no delay between the issuance and
execution of an arrest warrant is so brief that it never requires justification on the part of the
state. To be sure, “in cases involving relatively brief delays, evidence of a legitimate need
to pricritize competing public safety responsibilities may well be sufficient to demonstrate
compliance with the dictates of [State v. Crawford, 202 Conn. 443 (1987)].” 325 Conn. at
814. No delay, however, regardless of its brevity, is per se reasonable.

The Court has further concluded that, “once the defendant has demonstrated his availability
for arrest, he has done all that is required to carry his burden; the burden then shifts to the
state to demonstrate that any period of delay in executing the warrant was not
unreasonable.” 325 Conn. at 804. Typically, this will entail evidence concerning the reason
for any delay and the diligence of the police in executing the warrant.

State v. Houghtaling, 326 Conn. 330 (2017)

In State v. Houghtaling, 155 Conn. App. 794 (2105), the Appellate Court concluded,
consistent with the ruling of the trial court, that the defendant failed to establish standing to
contest the search of residential premises that he owned, but had leased to a third party.

Specifically, the court concluded that the defendant had failed to establish his subjective
expectation of privacy in the leased premises. In reaching this conclusion, the court relied
upon and applied the three-factor, subjective/objective test set forth in State v. Boyd, 57
Conn. App. 176, 185 (2000), under which a defendant must show facts sufficient to create
the impression that: "(1) his relationship with the location was personal in nature, (2) his
relationship with the location was more than sporadic, irregular or inconsequential, and (3)
he maintained the location and the items within it in a private manner at the time of the

search."

The Supreme Court affirmed the decision of the Appellate Court, but on a different basis. It
overruled the Boyd test, and observed that




Although the factors enumerated in Boyd might, in a particular case, be
relevant to a court's analysis, they should not serve as an inflexible yardstick
by which the privacy interests of all criminal defendants are measured.
Instead, we reaffirm that courts should properly test a defendant's subjective
expectations by looking for conduct demonstrating an intent to preserve
[something] as private, and free from knowing exposure to the view of others.

(Internal quotation marks omitted.) State v. Houghtaling, 326 Conn. 330, 347-48, 163 A.3d
563, 576 (2017), cert. denied, __U.S.__, 138 S.Ct.1593 (2018).

One interesting aspect of Houghtaling is the defendant’s claim that he possessed a
subjective expectation of privacy by participating in his tenant's marijuana farming
operation. 326 Conn. at 351. Leaving for another day the question of whether a defendant
could ever establish a subjective expectation of privacy through participation in a criminal
conspiracy, the court determined that, even if so, the defendant failed to do so in this case.

Id.
State v. Purcell, 174 Conn. App. 401 (2017) - CERTIFICATION GRANTED

The court held that the following statements made by the defendant during custodial
interrogation did not constitute clear and unequivocal invocations of his right to counsel:
"See, if my lawyer was here, I'd then, I'd, we could talk. That's, you know, that's it" and "I'm
supposed to have my lawyer here. You know that." The court’s decision, of course, was
influenced by the full factual context, which is too detailed to repeat here.

Presently, under both federal and state constitutional law, the invocation of the Miranda
right to counsel:

“requires, at a minimum, some statement that can reasonably be construed to
be an expression of a desire for the assistance of an attorney.” McNeil v.
Wisconsin, 501 U.S., at 178.... But if a suspect makes a reference to an
attorney that is ambiguous or equivocal in that a reasonable officer in light of
the circumstances would have understood only that the suspect might be
invoking the right to counsel, [federal constitutional] precedents do not require
the cessation of questioning.

(Emphasis in original.) Davis v. United States, 512 U.S. 452, 458-59 (1994).

"The relevant inquiry is solely whether a reasonable police officer objectively would have
accepted the defendant's statement as an unambiguous and unequivocal invocation of his
right to counsel." State v. Anonymous, 240 Conn. 708, 724 (1997). As both of these cases
warn, when faced with an ambiguous or equivocal statement regarding counsel, law
enforcement officers are best advised as a matter of good practice to seek a clarification,
but they are not required under Miranda either to ask clarifying questions or to cease

guestioning altogether.




The Appellate Court also rejected claims by the defendant under the state constitution, and
as a matter of supervisory authority, that they adopt a “stop and clarify” rule requiring that
the police must stop questioning and clarify any even equivocal and ambiguous statements
made by the suspect that arguably could constitute an invocation of the right to counsel.

The Connecticut Supreme Court has agreed to review both the federal and the state
constitutional claims that were decided by the Appellate Court.

Because the Appellate Court's holdings are in limbo, and because this area of the law is
naturally fraught with risk because reasonable minds often may disagree in a particular
case whether a statement regarding counsel is or is not unequivocal or equivocal, it may be
wise to “stop and clarify” when confronted with statements that arguably invoke the right to
counsel. This will hedge our bets in the event that such a rule is adopted by our Supreme
Court.
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DCJ HOUSING UPDATE

The 2018 John M. Bailey Seminar on Instruction Re: New Legal
Developments Which Concern Police Policies and Practices

TYPES OF CASES WE HANDLE:

Criminal Landlord-Tenant Penal Code Vielations (lockouts, intentional

termination of utilities by landlord, criminal mischlef of landlord property
by tenant, trespass by landlord in rental property, etc.)

Violations Of Health And Safety Codes including with injuries related to:
— Fire Code faws

Building Code laws

— Health Code laws

— Housing Code laws

1

— Planning and Zoning ordinances

~ Blight ordinances
Administrative Search Warrants For Health and Safety Code inspections
Trade Practice Violations CGS 20-341a
Severe Hoarding Cases

TOP TEN THINGS
YOU SHOULD
KNOW ABOUT

HOUSING
MATTERS




TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 10

* NO RENTAL AGREEMENT CAN
WAIVE A TENANT’S RIGHTS TO
EVICTION.

TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 9

* A LANDLORD MAY ONLY ENTER A
TENANT’S UNIT WITH CONSENT,
A COURT ORDER, ORTO
RESPOND TO AN EMERGENCY.

TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 8

* [T IS ILLEGAL FOR A LANDLORD
TO SHUT OFF AGREED SERVICES
OR LOCKOUT A TENANT FOR
NON-PAYMENT OF RENT.




TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 7

* GETTING MAIL OR STAYING
14+ DAYS AT A RESIDENCE
DOES NOT BY ITSELF MAKE A
PERSON A TENANT.

TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 6

* [T IS ILLEGAL TO LOCK OUT A
COMMERCIAL TENANT WITHOUT
A COURT ORDERED EVICTION.

TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 5

» ARENTAL AGREEMENT MAY BE
ORAL OR WRITTEN.




TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 4

* A “NOTICE TO QUIT” ONLY
STARTS AN EVICTION.

TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 3

* EVICTION APPLIES TO:
—Hotel/Motel/Rooming Houses
—Parent/Adult Child
—Housing Authority properties

TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 2

* ONLY A STATE MARSHAL CAN
REMOVE A TENANT BY EVICTION.




TOP 10 THINGS TO KNOW ABOUT
HOUSING MATTERS # 1

* HOUSING IS NOT JUST
A CIVIL MATTER.

Remediating Abandoned, inner City Buildings
Reduces Crime and Violence in Surrounding Areas

{07, doned inner City 8ull
dings Redutes Crime and Violence tn Al

LACK OF HOUSING STANDARDS —
THE EFFECT

Driving Public Health 3.0
WI 1ty

07/12/2016 10:53 AM EDT

If you start at Citg Hall and drive 15
minutes east to Gross Pointe, a wealthy
suburb of Detroit, you'li cross a
difference of nearly 12 years in life
expectancy and 10 percent Ln teen
pre%panc ratef;. Detroit’s
continue to suffer infant mortaljtY‘,

ast m?I, and lead exposure at I]lg er
rates than their counterparts elsewhere.

TR v "
source: Office of the United States Assistant Secretary of Health
with support from Healthy People 2020
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Connecticut Green & Healthy Homes Project
hetps://ctgreenbank.com/ct-ghhi/

7 spends $135 miflon for acute
asthma care sanually,
Falis,largely bad 98,938

» G

* Yo rescarch and
efficacy of statewide,

emergency department visiis in 2016,
CT% aging housing stock presents
challenges to healih, safety and
efficlency. ASK of houslng was bullt
before 1950, and ovee 70X of hovsing
15 more than 50 years old,
Cannecticuts Energy Affordabliity Gap

CF residents spend $5.2 bition/yearto

fanges from $1,250 to $2,500 gerveas.

enurgy, health and
thiousing Interventlons that can
reduce osthina, Injury and lead
exposure risks, and result in long
term public sector cost savlngs.

@ Toresearch and evaluate the
passibility of supparting energy,
health and housing services
through sustainable public and

+ Green & Reallhy Homes Infiative

+ Department of Public Health

+ Department of Soclal Services

+ Department of Energy & Environmental

* Department of Housing

+ Department on Aging

+ Departrnent of Chlidren and Familles
« Office of Earty Childhood

+ OffTce of Chlef State’s Altorney

» Unjted tluminating

private funding. © Eversource

heat, cool, ight and provide hot water
~more than stale' budget for heallh

re gr education,

it
VARINT ¢

+ To provide a comprehensive analysts of the economie, technlcal and operational
feasibllity of a statewlde integrated service delivery model for housng, health and
energy services In Connectlcut,

+ Yo Identfy various payment mechanisms utilizing public and private sector funds for
houslng, health and energy work.

* To comvane key partners ta discuss opportunities for advanclng this work i

Connegctlcut. o
antgiie 4 st & ow &

>

£y Crvoncd

CT Division of Criminal Justice
Housing Unit Assighments
Current to August 2018

Judith R, Dicine, Supervisory Assistant State’s Attorney
Ansonia/Milford (Derby GA)
{{udith.dicine@ct.gov) 203-773-6755

Patrice K, Palombo, Senior Assistant State’s Attorney
Ansonia/Milford (Milford GA},
{patrice.palombo@ct.gov) 203-773-67

Maura K. Coyne, Senior Assistant State’s Attorney
Fairfleld, Stamford/Norwalk and Danbury JDs
{maura.coyne@ct.gov) 203-579-7237

Donna Parker, Senior Assistant State’s Attorney
Hartford, New Britain and New London JDs
{donna.parker@ct.gov} 860-756-7810

Steven M, Lesko, Assistant State’s Attorney
Middiesex JD
(steven.lesko@ct.gov) 860-344-2986

Litchfield, Tolland and Windham JDs

New Ha\gesn and Waterbury JDs

LEGAL TRAINING ON HOUSING MATTERS

An Overview For Mediation, Investigation And Enforcement

Course Announcement

« POST’s Field Services Training Division, in cooperation with the

Office of the Chief State’s Attorney, is offering a one-day
seminar titled “Legal Training on Housing Matters.” The

seminar will take place on Thursday, October 11, 2018 from
8:30 a.m. to 4:00 p.m. and is important for officers of every
level. The seminar will be presented in the auditorium at the
Connecticut Police Academy, 285 Preston Avenue, Meriden,

CT in order to allow for open enroliment.

All applicants registered will be accepted and no confirmation

of enroliment will be sent out.




CONTACT INFORMATION
OCSA —HOUSING UNIT:

Judith R. Dicine, Supvy. Asst. State’s Attorney,
Housing Matters

121 Elm Street, New Haven, CT 06510
Office Phone: 203-773-6755

FAX: 203 789-6459

Email: judith.dicine@ct.gov




