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Introduction *

Since this synopsis was first published in 2015, the proliferation of state efforts to legalize the
sale and use of marijuana has caused a sea change in the regulation of cannabis across the
United States. Moved by stories of those whose suffering and seizures could be eased by the
use of medical marijuana, and the economic and personal toll of arrest and incarceration due
to marijuana possession, many jurisdictions have significantly scaled back legal restrictions
against marijuana. An estimated 65 million Americans, about one-fifth of the country’s
population, now live in states with some form of legalized marijuana.' Since 2012, nine states
and the District of Columbia have passed laws permitting adult use of recreational marijuana,?
while 29 states and three territories permit the use of medical marijuana.® At the same

time, the public's attitude toward legalization has undergone a rapid shift. A 2017 survey of
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U.S. adults found that 64 percent support marijuana legalization,* up from 36 percent more
than a decade ago, and 20 percent two decades ago.® This is the highest level of support for
marijuana legalization in nearly a half century of measurement.

Creating effective regulatory schemes for the legal medical and recreational use of marijuana
has proved challenging for both opponents and proponents of these measures. Policymakers
and public health professionals considering measures to relax prohibitions of this drug are
struggling with a host of administrative and regulatory issues, some of which are familiar

to the tobacco control community. These issues include the need to restrict public use,
prohibit youth access, develop robust licensing and zoning laws, and regulate the price,
advertising, and marketing of marijuana products. In addition, developing effective controls
over cultivation, production, processing, tracking, distribution, trafficking, and a variety of
other law enforcement issues is especially problematic for marijuana regulation because of
the differences in its treatment under state and federal laws. Significantly, evidence-based
policy solutions, which are at the heart of tobacco control, are not yet widely available in the
marijuana regulatory regime.

This updated synopsis presents a brief overview of regulatory issues related to marijuana
legalization, looking at both medicinal and recreational use policies from a public health
perspective. It focuses on policy issues that are analogous to those faced in tobacco control
and, drawing from lessons learned in the tobacco control realm, describes options that local
and state governments might consider when developing marijuana regulations.

Although marijuana and tobacco products differ in many ways — particularly in the health
risks they pose — the strategies used to regulate these products are often similar, as are many
of the regulatory obstacles they present. The products are comparable in other ways as well.
For instance, both tobacco and marijuana products can be ingested orally and smoked in a
variety of forms.® Marijuana, for example, can be smoked using a rolled cigarette (a “joint” or
“spliff"),” a hollowed out cigar/cigarillo (“blunt"), a pipe (“bowl"), or waterpipe (“bong”).8 In
addition, cannabis-derived hash oil and wax infused with tetrahydrocannabinol (THC), the
main ingredient that produces marijuana’s psychoactive effect,® can be consumed through
vaporizers similar to those used in electronic cigarettes.'® Smoking either tobacco or marijuana
creates secondhand smoke that can harm others." Both products have a broad appeal to youth,
which results in a disproportionately adverse health impact on this population. Both products
are widely trafficked. And both tobacco and marijuana products provide, or can provide,
significant economic revenue to states and local communities through taxation.
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The parallels could go even further. Some tobacco control advocates are concerned that a
rapidly growing and increasingly profitable marijuana industry may come to resemble the
tobacco industry. They fear that legalizing marijuana may encourage increased investment

by major corporations, “including tobacco companies, which have the financial resources,
product design technology ... marketing muscle, and political clout to transform the marijuana
market.”? Whatever one's view of marijuana legalization and its future impact on public health,
it is clear that state and local authorities tasked with regulating this drug can benefit from the
experiences of those who have worked for decades to protect the public from the devastating
effects of tobacco use.

Key Points

e Although marijuana and tobacco products differ in many ways — including in the health risks
they pose — the strategies used to regulate these products, and the regulatory obstacles they
present, are often similar.

e Among youth, the perception of the health risk of marijuana has declined and marijuana use
has become increasingly socially acceptable, even as the perception of the health risk of
tobacco has risen and its use has become increasingly stigmatized.

o States and localities tasked with regulating marijuana for medical and recreational use can
benefit from the experiences of those who have worked for decades to protect the public
from the devastating health impact of tobacco use.

e Policymakers and public health professionals considering efforts to legalize the sale and use
of marijuana are struggling with a host of administrative and regulatory issues, including
many familiar to the tobacco control community: the need to restrict public use, prohibit
youth access, develop robust licensing and zoning laws, regulate the price, and control the
advertising and marketing of marijuana.

e State and localities should look to tobacco policies for guidance on some regulatory methods and
challenges, but be wary of using them as templates for marijuana. This is an evolving industry
and each jurisdiction has different regulatory systems and administrative structures to consider.

e Given the limited amount of scientific research available on marijuana, state and local
regulatory systems will need to be able to adapt to new public health and safety data and
policy implementation findings.
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Background *

Legal Status of Marijuana

Marijuana, a mood-altering drug produced by the cannabis sativa plant, is the most
commonly used illicit drug in the world.”® Many scientists and researchers who have studied
the more than 300 active chemicals (cannabinoids) in marijuana, including THC," have
found that marijuana can be effective in treating a wide range of illnesses and symptoms.”

In fact, scientific research has already led to the development of three U.S. Food and Drug
Administration-approved cannabinoid-based medications, and current studies are examining
the potential medicinal benefits of other pharmaceuticals that contain marijuana’s active
ingredients.’® Nevertheless, under the federal Controlled Substances Act (CSA), marijuana
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is categorized as a Schedule 1drug — that is, a drug with high potential for abuse with no
currently accepted medical use in treatment in the U.S.” Under the CSA, it is a federal offense
to cultivate, manufacture, distribute, sell, purchase, possess, or use marijuana.’®

Despite this federal law, as of April 2018, at least 29 states, along with the District of
Columbia, Guam, and Puerto Rico, have passed laws exempting qualified users of medicinal
marijuana from penalties imposed under state law."” Moreover, a growing number of states
have decriminalized possession of small amounts of marijuana, and in 2012 ballot initiatives,
Colorado? and Washington? became the first states to legalize, regulate, and tax the sale of
marijuana for recreational use by individuals over the age of 21. In 2014, voters in Alaska,?
Oregon,® and the District of Columbia?* followed suit by passing ballot initiatives to legalize
the possession and home cultivation of small amounts of marijuana for recreational use,

and in the cases of Alaska and Oregon, to regulate the sale of marijuana. In 2016, voters in
California?® (which has the longest-running medical marijuana system in the U.S.), Nevada,?®
Massachusetts,?” and Maine? passed ballot initiatives to permit adult residents of their states
to use cannabis for recreational use, possess a limited amount of marijuana and marijuana
concentrates, and grow up to six marijuana plants at one time. Finally, on January 22, 2018,
Vermont became the first state whose legislators passed a law (as opposed to a voter-initiated
ballot measure) legalizing adult use of marijuana.?® Vermont's law does not set up a regulatory
system for sales or production but does allow limited home cultivation.

Given the rise in the number of jurisdictions that have legalized marijuana for medicinal
purposes and recreational use, as well as the proliferation of marijuana legislative proposals
across the U.S., state and local policymakers are busily developing regulatory regimes to cover
the cultivation, processing, marketing, sale, distribution, taxation, and use of marijuana and

its derivative products.3® While various marijuana regulatory systems are being rolled out in
different states, marijuana’s illegality under federal law continues to loom in the background.

At first blush, federal law would appear to be in conflict with any state law that allows
marijuana to be used for either recreational or medicinal purposes. Typically, in a direct conflict
of laws, federal law preempts state law.® The case of marijuana, however, is anything but
typical, with a majority of U.S. registered voters believing the drug should be legalized, and
between 77 and 84 percent of the population believing that medical marijuana has legitimate
medical uses for those suffering terminal illness or chronic pain.>2 More importantly to the
courts, Congress did not intend for the Controlled Substances Act to completely divest states
of their ability to regulate controlled substances.®® States maintain the freedom to pass laws
related to marijuana (and other controlled substances) as long as a state’'s law does not

create a “positive conflict” with federal law, such that the two laws “cannot consistently stand
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together."** Although it would seem that a state law allowing for the sale and use of marijuana
would create a positive conflict with federal law, this area of law remains unsettled.

Aware of the questions arising about federal preemption of state marijuana laws, the U.S.
Department of Justice issued a memorandum to federal prosecutors on August 29, 2013, to
clarify its position on the enforcement of marijuana laws.* The memo stated that the agency
is most interested in using its “limited investigative and prosecutorial resources” to prosecute
specific marijuana-related criminal activities, including distribution of marijuana to minors,
driving while under the influence of marijuana, growing marijuana on public land, and illegal
drug subterfuge.®®

In a significant move, the Department announced that the federal government under President
Obama's administration would be unlikely to prosecute individuals or organizations engaged in
marijuana activities that are conducted in clear compliance with state and local narcotics laws
that permit and regulate these activities.?” Although in early 2018, U.S. Attorney General Jeff
Sessions issued a Marijuana Enforcement memorandum rescinding the Department’s earlier
guidance on this issue,*® the Trump administration’s position regarding federal prosecution
within states that have legalized marijuana is unclear. The U.S. Department of Justice has
great discretion in choosing whether, and to what extent, to bring criminal prosecutions for
violations of the Controlled Substances Act.> The federal government's current “hands off”
approach to marijuana activities in legalized states could change at any time.*°

Given the shifting political climate, the extent to which the Controlled Substances Act
preempts state marijuana provisions, whether medicinal or recreational, remains murky, and
the regulatory and licensing aspects of some of these laws may still pose preemption issues
for state and local authorities.* Even as the national debate on marijuana continues and the
federal and state regulatory landscapes on marijuana are changing, significant questions
remain about the ability of state and local authorities to pursue policies that deviate from
those advanced by the federal government. Also, considering the many decades of scientific
evidence it took before the federal government asserted its regulatory authority over tobacco
products in 2009, it may be worth establishing authorities’ rights to impose regulations from
the outset, because of the difficulty in expanding regulatory scope after industry and consumer
expectations are established.*

Overview of State Marijuana Laws

State laws permitting the use of medical or recreational marijuana vary greatly in their
scope and implementation strategies, and state and local governments continue to debate
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the safety, efficacy and, at times, legality of measures taken to implement these laws. The
existing laws are frequently confusing. Even the terms referring to marijuana “legalization” and
“decriminalization” are often misunderstood. A state “legalizes” conduct when an individual
who engages in this conduct is not subject to any state penalty. Washington and Colorado,

for example, have removed all state-imposed penalties for qualified marijuana activities.** A
state “decriminalizes” conduct when criminal penalties are removed, but civil penalties remain.
To date, twenty-one states and the District of Columbia have decriminalized the possession

of small amounts of marijuana for personal consumption.** New York, for instance, removes
criminal penalties for possession of small amounts of marijuana, but retains civil penalties.*

States with medical marijuana laws generally have a patient registry that protects patients
against arrest by the state, but not the federal government, for possession of up to a certain
amount of marijuana for authorized personal medicinal use. The medical conditions for which
marijuana can be prescribed vary by state. Patients are required to have prescriptions from
qualified physicians, although these are generally called “recommendations” or “referrals,”
because of the federal prescription prohibition. Medical marijuana growers or dispensaries
are often called “caregivers” and may be limited to a certain number of plants or products

per patient. Certified patients and caregivers are also exempt from arrest and prosecution

by the state for growing and possessing marijuana so long as they comply with the state’s
legal requirements, such as maintaining appropriate documentation, dispensing marijuana to
those with appropriate referrals, and not exceeding allowable limits on amounts possessed,
cultivated, and used. Some of the most important policy issues regarding medical marijuana
include defining the universe of conditions for which a referral is medically proper, creating

a system for dispensing the drug, and developing and maintaining an active and up-to-date
registry of approved patients and providers.*® Depending on the jurisdiction, local governments
(as well as the state) may grapple with these issues.

Regulatory Authority

States with medical or recreational marijuana laws vary significantly in how much regulatory
authority is delegated to or retained by local jurisdictions. For example, Washington's marijuana
voter initiative delegated all regulatory authority to the state’s Liquor Control Board,*” which
developed rules to license and oversee recreational marijuana growers, processors, and retailers.
Most local governments then passed municipal or county ordinances to control where and

how marijuana retail businesses could be established or sited. Because the ability of localities

to regulate recreational marijuana was not clearly described in the marijuana initiative, the
Washington State Attorney General issued an opinion in 2014 clarifying that the state law
passed by voters did not preempt local governments from banning or regulating marijuana
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businesses in the state.*® Two years after a legalized marijuana market opened in Washington,
roughly one-third of the state's residents now live in communities where recreational marijuana
sales are prohibited, and the rest live in communities where retail sales are largely restricted.*

In other states, such as Colorado, the marijuana law allows local governments (rather than

a state board) to issue licenses to retailers and enact regulations concerning the time,

place, manner, and number of marijuana establishments (e.g., cultivation facilities, product
manufacturing facilities, and retail marijuana stores) in their communities.>® Moreover, a state
might control all aspects of how marijuana growers or businesses function, but still allow

local governments the legal authority to pass zoning and licensing ordinances that prevent
marijuana retailers and dispensaries from operating in their communities.
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The delegation of partial authority in marijuana regulation is similar to tobacco control laws

in which states preempt local regulation in certain areas, such as smoke-free ordinances or
licensing regulations.> At the same time, this delegation of authority illustrates a key difference
between marijuana and tobacco regulation. Since marijuana is illegal under federal law, any
regulation that allows for the use of the product needs to be developed and implemented at the
state or local level. In tobacco, however, while state and local governments have a great deal of
regulatory authority, certain roles (such as creating product standards) are exclusively in the
federal government’s domain. Given the range of laws and preemptive strictures, as well as the
evolving nature of many regulatory regimes, policymakers drafting marijuana regulations (as
with tobacco control regulations) need to ensure that the state or local government in question
has the legal authority to pass and enforce the laws. An attorney with expertise in this area and
familiarity with the relevant jurisdictions can provide needed guidance here.

[One important side-note: each state's regulatory regime for legalization still effectively leaves
marijuana products outside that regime “illegal” under that state’'s law. While possession and
use may be fully decriminalized, states and local jurisdictions need to treat regulated and
unregulated products differently to give meaning to the legal market. This is comparable in a
way to the distinction between black-market cigarettes and legal cigarettes. Legalization and
decriminalization allow for some use of marijuana products, but do not go so far as to establish
a legal right akin to a constitutional right to smoke.]

Public Health Issues

In 2017, the National Academies of Science, Engineering, and Medicine concluded that
cannabis or cannabinoids are effective for treating chronic pain in adults and chemotherapy-
induced nausea and vomiting and for improving patient-reported multiple sclerosis spasticity
symptoms.>? Despite evidence of the benefits of medical marijuana for these and to a lesser
extent other conditions, and despite the association of medical cannabis laws with significantly
lower state-level opioid overdose mortality rates,* underlying public health concerns remain
about its health risks. Although the use of tobacco has far more documented adverse health
effects than the use of marijuana,® marijuana is not a risk-free drug.

Research has shown that frequent marijuana use can impair learning; interfere with memory,
perception, and judgment; and damage the heart, lungs, and immune system.>® These risks
are magnified for people who start using marijuana at a young age, and some of the effects
are irreversible. For example, frequent marijuana use has been linked to a decrease in 1Q,
addiction, and, if used over a prolonged time, recurring psychotic experiences.>® Marijuana
has also been shown to pose serious health risks when used by pregnant women, since THC
crosses the placental barrier and accumulates in fetal tissues.>” Some studies have shown that
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children born to mothers who used marijuana during pregnancy can suffer low birth weight
and experience developmental problems.>® Moreover, because marijuana impairs judgment
and motor coordination and slows reaction time,*® a driver inebriated on marijuana has an
increased chance of being involved in, and being responsible for, an accident.®°

In addition to the immediate public safety concerns posed by drivers under the influence of
marijuana, marijuana smokers also risk exposing others to secondhand smoke, which can
be a health hazard. Results from laboratory testing under standard conditions found that
“marijuana smoke contains significantly higher levels of toxic compounds — including ammonia
and hydrogen cyanide — than tobacco smoke and may therefore pose similar health risks."®'
Ammonia levels were 20 times higher in marijuana smoke than in tobacco smoke, while
nitrogen oxides, hydrogen cyanide, and aromatic amines were present in marijuana smoke at
levels 3 to 5 times higher than in mainstream tobacco smoke.®? A recent live animal study using
rats as subjects found that, similar to tobacco smoke, marijuana secondhand smoke exposure
impairs the ability of arteries to vasodilate (that is, widen properly).%® The exposure to
marijuana secondhand smoke diminishes blood vessel function to the same extent as tobacco,
but the harmful cardiovascular effects last three times longer.¢* Although the impairment is
temporary, repeated exposure could lead to long-term cardiovascular harm.

Another health risk stems from the growing practice of using electronic smoking devices, such as
e-cigarettes, to vaporize cannabis. Lack of regulatory oversight of electronic smoking devices and
e-liquids has been a longstanding concern among public health and tobacco control professionals,
particularly given the popularity of these devices among young people.®® Research, for instance,
has shown that the heating element in many of these devices imbues e-liquid aerosol with

unsafe levels of heavy metals, as well as chemicals such as acetaldehyde and formaldehyde.®®
Now, as the perceived risk of harm associated with marijuana is decreasing, a growing number

of youth report vaping liquid hash oil, waxy forms of THC, or dried cannabis buds and leaves.®”’
THC concentrations of vaporized hash oil and waxes can exceed that of dried cannabis by four

to thirty times.®® A study of California high school students who reported ever having used
e-cigarettes found that 27.1 percent used cannabis or hash oil in them.®® A comparable study of
teens in Connecticut found similar results: one in five high school students who report using

an electronic smoking device had also used it to vaporize cannabis or byproducts like hash o0il.”®

Few people who use e-cigarettes or devices such as weed vape pens’' to ingest cannabis can
be confident in exactly what they are vaping. Little is known about the chemicals mixed with
the cannabis oil, the materials that comprise the hardware, and the harm caused by inhaling
or exhaling any of these substances.”? Given the lack of regulatory control over these products,
the opacity of the vaporizer supply chain, and the unknown quality of the cannabis oil and
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other chemicals in vape cartridges, many companies — as one scientist put it — appear to be
“doing their safety testing on the public."”® Studies have found numerous potentially hazardous
natural contaminants and artificial adulterants in cannabis and cannabis preparations, and
“some extraction and inhalation methods used for certain dosing formulations (tinctures,
butane hash oil, ‘dabs’) can result in substantial pesticide’ and solvent contamination.””> One
other note: Over the past few decades, selective breeding of marijuana species has resulted

in higher concentrations of cannabinoids in the plant, resulting in a more potent psychotropic
effect and greater risk of adverse effects than in the past.”

In sum, although the Institute of Medicine, along with the National Academies of Sciences
and many other leading health organizations, recognizes the therapeutic value of cannabinoid
drugs for several conditions, the medical community continues to view smoked marijuana as
“a crude THC delivery system that also delivers harmful substances.”””

Public Health Goals

Given these health concerns, most regulatory schemes for marijuana focus on limiting the
overall consumption of recreational marijuana and restricting youth access. These public health
goals are similar to tobacco control goals, and are accomplished through similar strategies,

such as regulating the use, marketing, sale, licensing, and pricing of the product. Unlike tobacco
control, however, where state and local authorities have a wealth of research and experience in
developing the most effective policies to reduce and prevent tobacco-related disease and death,
the regulation of marijuana as a legal product is a new frontier.”® Unfortunately, the lack of
aggregated research on the health effects and potential therapeutic potential of marijuana is not
only significantly impeding the scientific understanding of cannabis, but also the advancement
of public policy and overall public health.” Moreover, marijuana regulation continues to be
complicated because, unlike tobacco, marijuana use is still illegal at the federal level and in most
states. The following section looks at several effective policy options for regulating tobacco
products that could be considered in regulating marijuana.
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Regulatory Options *

Usage Restrictions

Public Health Rationale

One policy area of significant overlap between marijuana and tobacco control regulation is
product use. Although both tobacco and marijuana products can be consumed in different
ways, they are primarily smoked or vaped. The combustion of marijuana, like tobacco,
produces carcinogens and toxins. As mentioned above, research has found that marijuana
smoke contains higher levels of several toxic compounds than tobacco smoke, and it can also
cause respiratory symptoms, such as coughing, phlegm, and wheezing.8® Moreover, heavy
passive exposure to marijuana, through secondhand smoke, can result in measurable THC
concentrations in nonusers’ blood serum and urine.®'
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Vaporizing cannabis is not a recent phenomenon.®? Over the last several years, however, the
use of electronic smoking devices to vape marijuana has become increasingly popular in the
U.S. — particularly among young people.®® In fact, a study of Connecticut teens found that
nearly one in five high school students who admit using an electronic smoking device has also
used it to vaporize cannabis or byproducts like hash 0il.2* Youth can covertly use e-cigarettes
and devices such as weed vape pens with little risk of detection because these items typically
emit no distinguishable odors.

In addition to concern about the adverse health impact of secondhand smoke, many in the
public health community are troubled by the social impact — particularly on the young — of
normalizing the smoking or vaping of marijuana in public.®®> The growing social acceptability of
marijuana makes it important to have strong policies prohibiting its use in public places and
workplaces. Also, many public health professionals cite public safety as an important reason
to restrict use of marijuana when operating a motor vehicle or heavy machinery. Research has
shown that marijuana impairs motor coordination; moreover, the concurrent use of marijuana
and alcohol may increase the risk of traffic crashes, acute health effects, and other harms.®

Policy Challenges & Considerations

In states with medical and recreational marijuana laws, restricting the use of marijuana in certain
venues can present challenges for authorities. State laws vary, as do the legal consequences for
violations. Below are a few areas where states typically prohibit the use of marijuana.

o Usein public places. Under federal law, the use of marijuana in public places is prohibited.
State laws as well commonly include prohibitions against public use of marijuana. In,
for example, all states where adult use recreational marijuana is legal, the smoking of
marijuana in public is illegal and punishable by a fine.®” Some state clean indoor air laws
may be written broadly enough to prohibit the smoking of marijuana in places where
smoking tobacco products is prohibited.® State and local smoke-free laws should be
reviewed for their comprehensiveness and, if possible, expanded to include language
prohibiting smoking marijuana in public places and places of employment.®°

Because marijuana can be ingested in ways other than smoking, vaporizing, or other means
of inhalation, marijuana public use provisions often include language that covers different
tobacco product,”

"nu

modes of consumption, or they broaden the definition of “smoking,
or other terms to accommodate the use of marijuana.®® In several states, such as New
York, certified users can consume medical marijuana in many different ways (for example,
extracts, tinctures, oils, and edibles), but are prohibited from smoking the drug.”
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Marijuana public use laws, as with smoke-free laws, often vary in the way they define terms
such as “public,” “public place,” or “public space.” Many marijuana public use provisions
are more inclusive than smoke-free use provisions and, for example, define “public place”
to include both indoor and outdoor locations, such as parks, sidewalks, streets, parking
lots, playgrounds, arenas, and other areas accessed by large groups of people or where
the public is invited.®> On the other hand, definitions vary widely among states. Alaska's
marijuana law, for instance, excludes “retail marijuana shops” from the definition of “in
public.”®® Local and state governments should consult with attorneys before amending

or drafting marijuana provisions, to ensure that unintended loopholes, exemptions, or

inconsistencies are flagged and addressed.

The marijuana industry, like the regulatory landscape, is rapidly changing. For example,

as mentioned above, many electronic smoking devices can be used to consume hash

oil or similar substances.?® These devices, which do not emit the odor of marijuana, can
present enforcement challenges that are especially acute in areas that allow the use of
electronic smoking devices. State and local governments seeking to prohibit the public use
of electronic smoking devices may thus have a dual public health purpose: (1) to prevent
enforcement problems stemming from confusion as to whether an individual is using an
electronic smoking device or a conventional cigarette; and (2) to prevent the surreptitious
public consumption of marijuana or other drugs through an electronic smoking device.

Also, as with hookah parlors, cigar bars, and today's vaping lounges, some states have

seen a rise in “private” marijuana clubs — also called cannabis or pot clubs — even though
many of these establishments may not technically be exempt from laws that prohibit the
use of these products in public settings.’® In 2016, for example, Maine voters approved
marijuana “social clubs” as part of the state's legalization referendum. In 2018, concerned
that allowing licensed marijuana clubs could put more impaired drivers on Maine roads,
legislators revised Maine's Marijuana Legalization Act, eliminating all references to social
clubs. Although Maine may now not have the distinction of being the first state to license
marijuana clubs, it still — like many other states — has its share of underground marijuana-
friendly venues.*®

Similar “private clubs” were established in recent years in attempts to circumvent clean
indoor air laws by allowing cigarette smoking. State and local governments that seek to
regulate public use of marijuana should be aware of such tactics and should review existing
smoke-free laws or marijuana laws to ensure that such clubs are covered under any
marijuana regulation.
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Use in workplaces. As mentioned earlier, in the interest of public and work safety, states
typically prohibit the use of marijuana when employees are operating motor vehicles such
as buses, boats, trains, and similar vehicles, as well as heavy machinery. ® Most states
also allow employers to prohibit all employee use of tobacco products and marijuana in an
effort to develop a healthier workforce.

A growing number of employers have adopted zero-tolerance drug-free workplace policies
that prohibit drug use both on and off-site. Moreover, under the Occupational Safety and
Health Administration Act, employers have a general duty to provide a safe workplace.*®
Employees who use marijuana at work could be considered a workplace hazard if their use
poses a danger to other workers. In addition, some employers may face the loss of federal
funding or could be subject to administrative fines if they fail to have and enforce federal,
state, or local policies aimed at achieving a drug-free workplace.*®

One possible challenge to such policies is that under the Americans with Disabilities Act,
an employer is required to make a reasonable accommodation to a qualified applicant or
employee with a known disability so the applicant or employee can perform a particular
job.°® However, since federal law classifies marijuana as a prohibited controlled substance,
it does not recognize disabilities in the context of medically-approved marijuana use, even
if approved by a state.”" Also, the Americans with Disabilities Act exempts current illegal
drug users from its definition of “disabled” person.'°? Thus, while it is important to ensure
that employees are not discriminated against because of their medically prescribed use
of marijuana, employers are not legally obligated to accommodate an employee's use,
possession, sale, or transfer of marijuana in the workplace — particularly if it affects the
employee's performance or creates safety concerns.

If employees disclose that they have a disability and are certified to use medical marijuana,
their employer might want to meet with them to discuss whether other equally effective
treatments would allow them to perform the essential functions of the job. Many
unanswered questions remain about the impact of medically prescribed marijuana in

the workplace. For example, some state disability laws may not consider an employee’s
behavior in compliance with state medical marijuana laws to be illegal drug use. Several
state supreme courts have upheld the right of employers to discharge, or refuse to hire,
employees who use medical marijuana, even if such usage is allowed by state law.®

As a side note: on Feb. 1, 2018, Maine became the first jurisdiction in the U.S. to protect
workers explicitly from adverse employment action based on their use of marijuana and
marijuana products, provided the use occurred outside the workplace.** Because marijuana
laws are so jurisdiction-specific, the best resource for questions in this area is local counsel.
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Use in multi-family housing. Secondhand smoke, whether from tobacco or marijuana,
spreads throughout multi-unit dwellings. This infiltration of smoke can damage the

health of other residents and increase the costs of maintaining the apartments. Concern
over the health impact of secondhand marijuana smoke led the American Society of
Heating, Refrigerating, and Air Conditioning Engineers (ASHRAE) to update its national air
standards to include both cannabis smoke and emissions from electronic smoking devices
in its definition of “environmental tobacco smoke."%®

Private, public, and other subsidized housing owners have the authority to adopt smoke-
and tobacco-free policies which, in addition to combustible tobacco products, can include
e-cigarettes and both medical and recreational marijuana. For resources, policy options,
and additional information on issues related to smoking and marijuana use in residential
dwellings, including the U.S. Department of Housing and Urban Development’'s smoke-free
public housing requirement, visit the Public Health Law Center's website.°¢

Use when driving.'”” Recent epidemiological studies have proven that cannabis users who
drive while under the influence are at “increased risk of motor vehicle crashes.”'°® As a
result, many states with marijuana laws include a prohibition on driving while under the
influence of marijuana.’”® However, determining THC-impairment can be difficult because
impairment can be affected by several variables, including tolerance, amount of THC
consumed, and mode of consumption.”"® Moreover, THC can be detected in the blood well
outside the window of impairment." For instance, smoking or vaporizing marijuana may
cause desired effects within a matter of minutes, while ingestion results in a more gradual
and delayed reaction, ranging from a half hour to several hours.? Thus, because marijuana
does not take effect immediately or dissipate rapidly, a user may consume a product and
then experience its effect later when driving.

Research is ongoing to identify the amount of THC concentration in the blood that
indicates impairment. Most states have laws that equate any detectable level of THC
metabolite in urine with detectable levels of actual THC in blood, and criminalize both as
indicators of impaired driving. To date, eighteen states have zero tolerance or non-zero per
se laws for marijuana.’® (Per se laws make it illegal to drive with amounts of specified drugs
in the body that exceed set limits.) In some states, like Colorado and Washington, that limit
is 5 nanograms per milliliter of blood, or 5 parts per billion.™ In the meantime, penalties for
violating these laws vary by jurisdiction, and can include criminal sanctions, as well as the
suspension or revocation of a user’s driver's license and medical marijuana card."
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Youth Access

Public Health Rationale

Nationally, more adolescents used marijuana than tobacco in 2016, with 16 percent of high
school sophomores and 25 percent of high school seniors reporting marijuana use in the past
30 days, compared with 5 percent and 11 percent respectively for tobacco. " In fact, according
to a federal study, cannabis is consumed by at least 2 million adolescents and 7 million young
adults in the U.S."” Just as adolescents who use tobacco tend to become addicted to nicotine,™
research shows that young people who frequently use marijuana can also find themselves
addicted.™ Studies also indicate that youth are particularly susceptible to adverse health
impacts of marijuana use, including the risk of serious mental health problems.””° In addition,
youth's perception that marijuana is harmful has greatly declined in recent years.”

As with the tobacco industry, which continues to develop new non-cigarette tobacco products,
marijuana growers and manufacturers continue to invent new ways in which users can ingest
this drug other than by smoking it. These include capsules, vaporization, edibles (such as
brownies, flour, “cannabutter”), liquids (such as tea), and even suppositories.'?? With the
increase of “new"” marijuana laws has come a rise in products that appeal to youth. The
medical and recreational marijuana industry now sells THC-infused chocolate bars, peanut
butter cups, hard candies, and lollipops.'?®* Although some of these products may be designed
for young patients whose medical conditions make them eligible for medical marijuana, they
are also likely to appeal to kids who simply enjoy candy.

Moreover, as with flavored cigarettes and e-cigarettes, which are targeted to youth, concern

is growing about co-use of tobacco and marijuana among young people, particularly African-
American youth. Little cigars and cigarillos are also popular with youth, and research has
shown that the tobacco industry is manipulating cigar products and marketing to capitalize on
the appeal of marijuana to young people and other priority populations and to promote dual
use. For example, a growing number of cigars are marketed with “concept flavors” that suggest
references to marijuana (e.g., Jazz, Summer Twist, Moontrance) or with terms like “blunt” in
brand names (e.g., Royal Blunts, Bluntville, Phillies Blunt, and True Blunt). In addition, electronic
smoking devices are often promoted in ways to suggest that the same products can be used for
vaping both nicotine and marijuana.™*

As with tobacco products, where the sweet taste, smell, and alluring packaging of flavored
products, including dissolvables and candy-flavored nicotine “juice,” attract children, a growing
number of poisonings have been attributed to the consumption of kid-friendly marijuana
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products such as cookies, chocolate bars, and brownies.'” Disturbingly, between 2005 and
201, the rate of poison center calls for unintentional pediatric marijuana exposure in children
ages 9 and under more than tripled in states that decriminalized marijuana before 2005.1%
The poison center call rate in states that enacted legislation between 2005 and 2011 also
increased over that period.””” States that had not passed marijuana decriminalization showed
no change in call rates.?® Although the laws in these states might have made residents less
willing to report poisonings, the surge in reported incidents of child poisonings in states where
marijuana is decriminalized is still concerning.

Policy Challenges & Considerations

Tobacco policy experts have attempted to reduce youth consumption in several ways,
including increasing the minimum age for buying tobacco, requiring that products be sold in
child-resistant packaging, implementing marketing restrictions, and enacting other broad
sales restrictions, both at the point-of-sale and within a certain distance of schools, parks,
playgrounds, and other youth venues. Many of these same strategies can be used to limit
youth access to marijuana. As with any advertising restriction, First Amendment implications
should be considered before moving forward.

All state recreational marijuana laws prohibit individuals under the age of 21 from possessing
or using marijuana or marijuana-infused products, and require all applicants and employees
working in licensed marijuana establishments (producers, processors, and retailers) to be at least
21years old.””® Although effective age restrictions are critical steps in reducing youth access, the
proliferation of youth who use e-cigarettes to vape cannabis indicates the need for more regulatory
oversight over these products, as well as methods, such as social media platforms and online
directories, such as Weedmaps,”° by which underage users obtain cannabis.® Unlike tobacco,
where federal law requires local retailer compliance checks to prevent underage purchases, no
similar mandate, or resources, exist for marijuana retailer youth compliance checks.”*?

Moreover, unlike tobacco policies, some recreational marijuana policies include “grow your
own" provisions, which normalize household cannabis use and increase exposure, access, or
diversion to youth. These provisions make it challenging for state governments to prevent
youth from engaging in cannabis use or cultivation.® Publicizing age restrictions and the

need to keep marijuana products out of reach of children could be effective public safety
requirements. (Another complicating factor that differentiates medical marijuana from
tobacco control policy, however, is that states with medical marijuana laws generally allow
young patients with certified medical conditions to use and possess medical marijuana as long
as they have a physician's recommendation.®¥)
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In light of the rash of incidents involving accidental consumption of marijuana (similar to recent
reports of nicotine e-juice poisoning),”* state and local governments should consider requiring
tamper-proof, child-resistant packaging of marijuana products and public health warnings on
marijuana products. Product packaging should clearly indicate that it contains cannabis and

is not for consumption by those under 21.¢ Labels that provide accurate information about a
product’s ingredient list, serving size, and expiration date would be helpful as well, but given
limited reliable quality control testing and the lack of regulatory standards,”” that might be
challenging at first.®® At the very least, the marijuana industry could adapt tobacco control
measures and limit product flavoring, packaging, and marketing that appeals to youth.

Also, as with tobacco control — and indeed all — regulations, local governments need to
ensure they have sufficient regulatory authority to enact policies and that they are not
preempted from enacting measures that are more stringent than state law. Policies need to be
carefully drafted with strong enforcement provisions that clearly identify the enforcing agent,
process, and penalty for violators. In general, tobacco youth access policies that focus primarily
on the retailer tend to be more effective than those that focus on the minor attempting to
purchase or use the product. Because complicated legal issues may be implicated, be sure to
consult with an attorney before moving forward with any of these policies.

Retailer Licensing

Public Health Rationale

Licensing tobacco retailers, wholesalers, and distributors is a way for state and local
authorities to protect the health and safety of their communities by ensuring the accountability
of those engaged in the distribution and sale of these products.™ Generally used to help
enforce tobacco tax and point-of-sale policies, licensing and zoning laws can provide a
regulatory framework to achieve many of the public health goals of marijuana regulation.'® For
example, studies have shown that greater availability of tobacco products results in increased
youth smoking rates,'*" as well as a higher incidence of tobacco-related disease, especially

in low-income communities.*? Because of this, licensing and land use restrictions, such as
zoning ordinances and conditional use permits, have long been effective ways to reduce the
number, location, density, and types of tobacco retail outlets,** which have a direct impact

on community health outcomes. In addition to restricting where tobacco products are sold,
licensing requirements can also control how they are sold by (for example) limiting product
displays and certain types of point-of-sale advertising.'*4
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Policy Challenges & Considerations

As with tobacco retailers, state and local governments have an interest in controlling the
number, location, concentration, and types of marijuana wholesalers, retailers, and distributors,
but with the added responsibility of overseeing marijuana cultivators and manufacturers in
each community. License suspension or revocation, as well as monetary fines, are effective
enforcement mechanisms, and licensing authority is a potent regulatory tool. Nevertheless,
state marijuana laws vary in how much authority localities have to license or regulate
marijuana establishments.

In states that allow recreational marijuana use and legal sales, state-implemented regulatory
and licensing regimes control the cultivation, distribution, and sale of marijuana within the
state. The regulatory and licensing provisions enable the state to impose controls on the
production and distribution of marijuana and to identify those individuals who have met the
requirements to engage in marijuana-related activities.*> At least twenty-seven of the states
(and D.C.) that allow medical marijuana use have state-registered dispensary laws, under
which the state government regulates and licenses the dispensaries.'*® Marijuana dispensaries
seeking licensure must meet jurisdiction-specific licensing requirements. These requirements
typically include restrictions on how far they must be located from schools or similar locations
frequented by youth; restrictions on operating within certain distances of other dispensaries or
establishments such as smoke shops or liquor stores;¥ restrictions on the types of outlets that
can sell marijuana products; age restrictions for dispensary employees who sell or otherwise
distribute marijuana; and minimum sales age requirements for purchasers (including specific
processes for verifying their age)."*®

In addition, state and local governments could consider adopting policies to limit point-of-sale
advertising of marijuana products, such as restricting the placement of ads in certain store
locations and restricting product displays, or even posting health warning signs or posters

at marijuana retail establishments. Keep in mind that restrictions on advertising at the point
of sale may face legal challenges on First Amendment grounds, so these laws will need to be
drafted carefully to withstand legal scrutiny.'*®

Yet another strategy that has worked successfully with tobacco control retailers is to provide them
with incentives for meeting compliance goals. For example, the cost of the annual licensing fee
could be lowered if a retailer meets certain requirements, such as having no compliance violations
over the past year or using a cash register that reads the magnetic strip on drivers’ licenses

to verify age. This type of license incentive program could also be used to motivate marijuana
retailers to comply with licensing laws, thus reducing youth use of marijuana products.”*°
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Pricing

Public Health Rationale

One of the most effective ways to curb tobacco use and reduce tobacco-related diseases is

to raise the price of tobacco products. Similarly, levying a tax on marijuana products could

lower its use among price-sensitive consumers, especially youth, while generating revenue

that could then be used to reduce related health care costs and health disparities.”' States

could earmark marijuana tax revenue for purposes related to substance abuse prevention and
education, medical research, health services, and similar activities, and also help use it to defray
the administrative costs associated with marijuana regulatory and licensing control policies,

as well as youth compliance checks.” Colorado, for example, earmarks marijuana funds for
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public schools, capital construction, and the enforcement of marijuana industry regulations.>
The state also invests its marijuana tax revenue in social market research, which has allowed
Colorado to develop a general campaign on awareness of marijuana laws, as well as campaigns
focused on youth, trusted adults in the lives of youth, and pregnant and breastfeeding women.”>*
Similarly, Washington earmarks funds for campaigns to discourage use by minors, in addition to
public education, public health, and program impact evaluation.”

Policy Challenges & Considerations

The U.S. Supreme Court has held that a state may “legitimately tax criminal activities,” such as
the sale of marijuana and other illegal or controlled substances.®® Many states tax marijuana and
many require all possessors of marijuana to purchase “tax stamps.”™’ In Colorado, for example,
an excise tax is levied on sales of marijuana by cultivation facilities, product manufacturing
facilities, or retail stores.””® Washington, on the other hand, imposes a 25 percent tax on each
transaction within the distribution chain, including sales from producer to processor; processor
to retailer; and retailer to consumer.*® Even states that have not legalized marijuana may

already have marijuana taxes on the books, and some states that recently legalized recreational
marijuana have a different tax for illegal marijuana than for the legal product. Therefore, taxes
can continue to apply differently to black-market products — i.e., products outside the state
regulatory regime — even in states that have decriminalized and legalized recreational marijuana.

In addition to imposing taxes, states and local governments often use other non-tax pricing
policies to raise revenue and deter particular conduct (such as the use of tobacco or
marijuana).’®® Tobacco companies target promotional offers to groups that are most sensitive to
higher prices, including youth — who may be experimenting with tobacco use — and potential
quitters.”® Prohibiting common discount practices used by tobacco manufacturers and retailers
helps reduce tobacco use and initiation, especially among young people.’®? Tobacco discount
practices include cents-off or dollar-off promotions, redemption of coupons, buy-one-get-one-
free deals, and multi-pack discounts (e.g., two-for-one deals).®® State and local governments
with the requisite regulatory authority could prohibit discount and packaging practices by
marijuana retailers and enact price floors for certain products. In addition, states or localities
can increase fines and penalties for marijuana tax evasion and for violations of all other
marijuana product-related state laws, and enhance surveillance to prevent marijuana smuggling
and tax evasion. Similar approaches in tobacco control have resulted in higher tobacco prices.'®*

www.publichealthlawcenter.org Toking, Smoking, & Public Health 26


http://publichealthlawcenter.org/
http://www.publichealthlawcenter.org
http://publichealthlawcenter.org/

PUBLIC HEALTH
LAW CENTER

at Mitchell Hamline School of Law July 2018

Marketing and Advertising

Public Health Rationale

One of the primary goals of restricting the marketing and advertising of tobacco products is

to minimize the appeal of this harmful product to a young, vulnerable population. The tobacco
industry’s role in creating and sustaining an addiction to nicotine, particularly among young adults,
is well known.'s> Each year the tobacco industry spends billions of dollars advertising and promoting
its products.’®® Many studies have shown the powerful effect of this advertising, especially on the
decisions by young people to begin smoking and their subsequent purchasing habits.'®’

In a similar vein, the key public health rationale for restricting the advertising and marketing
of marijuana is to limit interest in recreational marijuana among minors and prevent the
increase in drug abuse that may accompany greater availability.'® Although marijuana is far
less addictive than tobacco, it contains mind-altering substances and, as mentioned earlier,
the regular use of marijuana can have adverse health impacts, especially in adolescents. Thus,
states drafting marijuana legalization regulations may want to consider some of the same
types of marketing and advertising limits that have been placed on tobacco products. For
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example, states could restrict or prohibit ads that target children, outlaw outdoor advertising
and brand sponsorships, restrict sales to adult-only or medically certified venues, regulate
product placement, prohibit free commercial samples, self-service product displays and
vending machine sales, and even restrict the sale of all flavored marijuana products.

Policy Challenges & Considerations

Some states with legalized recreational marijuana have not seen dramatic increases in
marijuana advertising, For example, Washington State's Liquor Control Board restricts
marijuana advertising within 1,000 feet of schools, public parks, transit centers, arcades, and
other areas where children are present and prohibits advertising that contains statements

or illustrations that are false or misleading, promotes overconsumption, represents that a
marijuana product has curative or therapeutic effects, depicts a child, or may be appealing to
children.®® In addition, Washington requires that all marijuana advertising include prescribed
warnings.”® Colorado has also developed rules on regulating the sales and marketing of
recreational marijuana.”’ The state permits the advertising of recreational marijuana in state
newspapers and on radio and television only if the advertisers have “reliable evidence” that
no more than 30 percent of the publication’s readership is under the age of 21.72 These
restrictions do not apply to medical marijuana.

Nevertheless, in many states, marijuana advertising is fairly common. For example, Oregon’s
law restricts marijuana advertising to locations where no more than 30 percent of the audience
is under the age of 21 and prohibits advertising that targets individuals under the age of 21.

The law also allows marijuana retailers to display signs, billboards, and other ads to promote
their products. As a result, a recent survey of 4,001 adults living in Oregon between 2015 and
2016 — after marijuana had been legalized for retail sales in the state — found that more than
half (54.8 percent) reported seeing marijuana advertising in the past month — most frequently
via storefront (74.5 percent), street side (66.5 percent), and billboards (55.8 percent).”? The
study reports that the broad impact of this advertising is likely to reach and influence border
communities even if they have not legalized marijuana, and be seen by most groups of people,
including people younger than 21 years.”*

In the tobacco realm, counter-marketing and social media has been extremely effective in reducing
tobacco use — particularly among youth. One of the concerns of the authors of the Oregon
study is that “Nearly 5 times as many adults overall reported near-daily exposure to marijuana
advertising (7.4%) compared with health risk messages (1.5%).""7> (The health risks advertised at
this time warned of child poisoning, use during pregnancy, and driving under the influence.)
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Although federal law,””¢ tobacco settlements, and the First Amendment to the U.S. Constitution
place limits on the ability of state and local governments to prohibit the advertising of
cigarettes, the Family Smoking Prevention and Tobacco Control Act of 2009 makes it easier

to restrict the marketing of tobacco products. Under the Tobacco Control Act, state and

local governments can impose “specific bans or restrictions on the time, place, and manner,
but not content, of the advertising or promotion of any cigarette.””” While marijuana is not
subject to the same constraints on advertising restrictions as tobacco because there is no
preemptive federal regulatory regime, the advertising of marijuana — even in states where it is
legal — remains a grey area of the law.”® Federal law prohibits the advertising of illegal drugs
in newspapers, magazines, or other publications, although an exception is made for ads that
do not explicitly offer those drugs for sale or distribution.”® Because of concern that marijuana
advertising could spark a public relations backlash, much of the mainstream media market
was initially reluctant to market cannabis — medical or recreational®® However, over the last
several years that has begun to change. In fact, on August 3, 2014, the New York Times ran its
first full page ad promoting a marijuana company'™® — an ad significant in the media market
because of the newspaper's influence. And in September 2017, the first cannabis commercial
aired on primetime TV channels, including CNN, Fox News, and MSNBC.'®2

As more states legalize the use of marijuana and as sales revenue increases, the need for
effective restrictions on the way marijuana is advertised and marketed will only grow. With that
in mind, state and local governments might want to consider ways to regulate the promotion

of these products, including strict controls on mass market media (such as TV, radio, and
outdoor advertising) and the Internet, particularly third-party platforms and social media sites
— common venues to which children and young people are regularly exposed. Some of these
marketing restrictions are likely to be challenged. In the meantime, as with any regulation, but
especially those with such direct First Amendment implications, consulting early in the process
with an attorney familiar with First Amendment issues is extremely important.
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Basic Tobacco Control Lessons for Marijuana Regulation *

e Draw on an interdisciplinary team to help draft policy, including experts in substance abuse, land
use, environmental law, and licensing, as well as public health. Consult with public health attorneys
as early in the process as possible, as well as counsel familiar with the laws of your jurisdiction, for
help strategizing, reviewing, drafting, enforcing, and defending policies. For information about tobacco
control policies in general, and common areas between tobacco control and marijuana regulation,
contact one of our attorneys at the Public Health Law Center's Tobacco Control Legal Consortium at
publichealthlawcenter@mitchellhamline.edu.

e Craft policies that are clear and specific with concise definitions; robust enforcement options that
include coordination among different enforcement agents within a community; a reasonable penalty and
appeals process; and a well-planned implementation process that includes educating the community and
following up on complaints.

e Ensure that smoke-free policies clearly define what constitutes smoking and that, if marijuana smoking,
vaping, or other types of consumption are included, the language clearly states this. Also, be explicit about
where smoking is prohibited and how terms like “public,” “public area,” or “workplace” are defined. Some
policies, for example, prohibit smoking outdoors within a reasonable distance (typically 15 to 20 feet) from
an entrance, an exit, or a vent into any enclosed smoke-free area or any unenclosed area where smoking
is prohibited. Other policies define outdoor space by indicating that the policy reaches all property within
certain boundaries, or all property in any way controlled by the organization adopting the policy.’®

e When imposing taxes on marijuana sales, consider levying similar tax rates on all marijuana products
and allocating a portion of the revenues from marijuana taxes and fees to substance abuse cessation and
prevention, public health, public education, compliance checks and enforcement, and further research.

e States and localities should look to tobacco and alcohol policies for guidance on possible regulatory
methods and challenges, but be wary of using them as templates for marijuana. This is a growing industry
and each jurisdiction has different regulatory systems and administrative structures to consider. At the
same time, several states are aligning their medical and recreational marijuana regulations to avoid
confusion and inconsistencies.

e Because the legalization of marijuana is so new, many state and local governments have limited
experience developing and implementing effective regulatory policies. Given the critical need for
scientific and safety data, as well as evidence-based findings from states that have legalized cannabis,
governments might want to consider implementing more restrictive marijuana policies at first, and then
as more information is available, gradually loosen regulations, rather than attempting to tighten policies
that started loose.”®* Patience, flexibility, a willingness to modify policies as needed, and a focus on public
health and safety, must remain paramount.

www.publichealthlawcenter.org Toking, Smoking, & Public Health 30


http://publichealthlawcenter.org/
http://www.publichealthlawcenter.org
mailto:publichealthlawcenter%40mitchellhamline.edu?subject=
http://publichealthlawcenter.org/

PUBLIC HEALTH
LAW CENTER

at Mitchell Hamline School of Law

July 2018

Select Legislation

Below are overviews of a few state laws that regulate marijuana products for medicinal or
recreational purposes. The Tobacco Control Legal Consortium does not endorse or recommend
any particular provision and is providing these examples for illustrative purposes only.®> For a
more comprehensive list of marijuana laws, check out a regularly updated web page such as
the National Conference of State Legislatures, Deep Dive on Marijuana at http://www.ncsl.org/
bookstore/state-legislatures-magazine/marijuana-deep-dive.aspx and links to state marijuana

laws on sites such as FindLaw.com at http://statelaws.findlaw.com/criminal-laws/marijuana.html.

Type of law  Legislation

Medicinal California Health
marijuana & Safety Code
11362.5 et seq.

(Prop. 215) (2009)

Medicinal Illinois HB 1

marijuana (Compassionate
Use of Medical
Cannabis Pilot
Program Act)
(2013)

Overview

Under California’s medical marijuana law, medical patients and their
designated primary caregivers may legally possess and cultivate (but
not distribute or sell) marijuana if they have a physician's recommen-
dation or approval. State law sets a state threshold of 6 mature or 12
immature plants and 8 ounces of marijuana per patient, but allows
local communities to authorize higher allowances. Many cities and
counties have local ordinances with zoning regulations. It is unlaw-
ful to drive while under the influence of marijuana. For evidence of
impairment, officers may administer a field sobriety test, and arrest-
ees may also be required to submit to a urine or blood test. Sale or
distribution of marijuana to minors is a felony. It is illegal to sell or
manufacture, not to possess, marijuana paraphernalia.

Under lllinois's medical marijuana law, the Department of Public
Health can issue a registry identification card to a person diagnosed
by a physician as having a debilitating medical condition, and to that
person’s primary caregiver, that permits the person or the person’s
caregiver to legally possess no more 2.5 ounces of usable cannabis
during a 14-day period that is derived solely from an intrastate source.
Funds in excess of the direct and indirect costs associated with the
implementation, administration, and enforcement of the Act are
used to fund crime prevention programs. A tax is imposed upon the
privilege of cultivating medical cannabis at a rate of 7 percent of the
sales price per ounce. “Prescription and nonprescription medicines
and drugs” includes medical cannabis purchased from a registered
dispensing organization under the Compassionate Use of Medical
Cannabis Pilot Program Act. The DUI provisions of the Illinois Vehicle
Code do not apply to the lawful consumption of cannabis by a qual-
ifying patient licensed under the Act who is in possession of a valid
registry card, unless that person is impaired by the use of cannabis.
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Type of law  Legislation Overview
Recreational Washington State Under Initiative 502, individuals over the age of 21 may possess up to
marijuana Initiative 502 one ounce of dried marijuana, 16 ounces of marijuana infused prod-
(2012) uct in solid form, or 72 ounces of marijuana infused product in liquid

form. Marijuana must be used in private, as it is unlawful to “open a
package containing marijuana ... or consume marijuana ... in view of
the general public.” The “possession, delivery, distribution, and sale”
by a validly licensed producer, processor, or retailer, in accordance
with the established regulatory scheme administered by the state
Liquor Control Board (LCB), “shall not be a criminal or civil offense
under Washington state law.” “The Initiative sets up a three-tiered
production, processing, and retail licensing system that permits the
state to retain regulatory control over the commercial life cycle of
marijuana. Qualified individuals must obtain a producer’s license to
grow or cultivate marijuana, a processor’s license to process, pack-
age, and label the drug, or a retail license to sell marijuana to the
general public. The Initiative establishes various restrictions and re-
quirements for obtaining the proper license and directs the state LCB
to adopt procedures for the issuance of such licenses. On October 16,
2013, the LCB adopted detailed rules for implementing Initiative 502.
These rules describe the marijuana license qualifications and appli-
cation process, application fees, marijuana packaging and labeling
restrictions, recordkeeping and security requirements for marijuana
facilities, and reasonable time, place, and manner advertising restric-
tions.” (Adapted from Garvey & Yeh, State Legalization of Recreational
Marijuana: Selected Legal Issues (2014))

Recreational Vermont H. 511 Vermont's law allows adults over 21 to possess up to one ounce

marijuana (2018) of marijuana. Adults that choose to grow their own can have two
mature marijuana plans and four immature plants per housing unit.
People convicted of violating this possession restriction can be im-
prisoned up to six months and fined $500 unless they participate in
a court diversion program. Anyone who gives marijuana to a person
under 21 years old, or enables their consumption of marijuana, can
be imprisoned up to two years and fined $2,000. It is a misdemean-
or to use marijuana in a car with a child, starting with penalties at
$500 and two points on a driver's license. Marijuana use is limited
to “individual dwellings,” and is prohibited in all smoke-free places,
including streets, alleys, parks, and sidewalks. Violators are liable for
civil penalties starting at $100 for a first offense, and Vermont towns
and cities can add their own fines as well.
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Type of law  Legislation Overview
Recreational Colorado Colorado Amendment 64 provides only a general framework for
marijuana Amendment 64 the legalization, regulation, and taxation of marijuana in Colorado—
(2012) leaving regulatory implementation to the Colorado Department of

Revenue. Under Colorado law or the law of any locality within Colo-
rado, an individual 21 years of age or older may possess, use, display,
purchase, consume, or transport one ounce of marijuana; possess,
grow, process, or transport up to six marijuana plants. Marijuana may
not be consumed “openly and publicly or in a manner that endan-
gers others.” A marijuana-related facility can purchase, manufacture,
cultivate, process, transport, or sell larger quantities of marijuana so
long as the facility obtains a current and valid state-issued license.
Local governments within Colorado may regulate or prohibit the op-
eration of such facilities within their borders. A three-tier distribution
and regulatory system, largely similar to that set up in Washington,
involves the licensing of marijuana cultivation facilities, marijuana
product manufacturing facilities, and retail marijuana stores.

Decriminalized New Hampshire In 2017, New Hampshire decriminalized the possession of small

marijuana HB 640 (2017) amounts of marijuana. For the first or second offense of possessing
up to three-quarters of an ounce of marijuana, the state reduced the
fines from $2,000 to just $100. In 2016, New Hampshire passed legis-
lation (SB 498) that made possession of one ounce or less of marijua-
na an unspecified misdemeanor, stopping short of decriminalization.

Decriminalized lllinois SB 2228 Under lllinois law, the possession of 10 grams or less or marijuana is
marijuana (2016) an infraction that does not result in a criminal record.
Decriminalized Maryland SB 517 Maryland law decriminalizes the possession of marijuana parapher-
marijuana (2016) nalia and imposes civil fines of $500 for public cannabis use.
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Select Legal Challenges to Marijuana Laws

Below are a few examples of legal challenges to laws that legalize marijuana, either for

medicinal or recreational use. As with tobacco control policies, governments considering

adopting a marijuana law should ensure they are not preempted from passing the policy and
take appropriate measures to limit their exposure to potential litigation.

Issue

Intrastate use
of marijuana

Intrastate use
of marijuana

Housing
authority
eviction of
tenant using
marijuana

Employment
discrimination
where
employee
used medical
marijuana

Lawsuit

Gonzales v. Raich,
545 U.S.1, 50
(2005)

Gonzales v. Oregon,
546 U.S. 243, 251
(2006)

Assenberg

v. Anacortes
Housing Authority,
Washington State
Court of Appeals,
1st Div. (2007)

Emerald Steel
Fabricators v.
Bureau of Labor and
Industries, 230 P.3d
518 (2010)

www.publichealthlawcenter.org

Overview

U.S. Supreme Court upheld Congress's authority, under the Com-
merce Clause, to enact the Controlled Substances Act and prohibit
the intrastate use of marijuana, even when a state's medical mari-
juana law permits its use.

States remain free to pass laws relating to marijuana, or other
controlled substances, as long as the laws do not create a “positive
conflict” with federal law, such that the two laws “cannot consis-
tently stand together.”

Washington State appellate court upheld the housing authority
eviction of a tenant who used marijuana for medicinal purposes on
the ground that requiring housing authority to violate federal law
was unreasonable.

An Oregon employee, who had obtained a medical marijuana card
due to a disability, was allegedly discharged for admitting that he
used marijuana. Oregon law requires that employers “make reason-
able accommodations” for an employee’s disability as long as such
an accommodation does not impose an undue hardship upon the
employer. The law is to be interpreted consistently with the federal
Americans with Disabilities Act, which does not afford protections
for employees “currently engaged in the illegal use of drugs.” The
Oregon Supreme Court held that the Oregon Medical Marijuana Act
stood “as an obstacle to the implementation and execution of ... the
Controlled Substances Act” and was therefore preempted. “There
is no dispute that Congress has the authority under the Supremacy
Clause to preempt state laws that affirmatively authorize the use of
medical marijuana.”
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Issue

Employment
discrimination
where
employee
used medical
marijuana

Smoking
marijuana in
private club

Privacy right
to possess

and consume
vs. employer's
right to drug
test employees

Limited
privacy right
to consume
and possess
marijuana in
home

Lawsuit

Coats v. Dish
Network, LLC, 350
P.3d 849 (Co.
2015)

Fraternal Order of
Eagles v. City and
Borough of Juneau,
254 P.3d 348
(Alaska 2011)

Luedtke v. Nabors
Alaska Drilling,
Inc., 768 P.2d 1123
(Alaska 1989)

Ravin v. State, 537
P.2d 494 (Alaska
1975)

Overview

A terminated Colorado employee brought an employment discrimina-
tion action against his employer, alleging that his termination, based
on his state-licensed use of medical marijuana, violated the lawful
activities statute, which made it an unfair and discriminatory labor
practice to discharge an employee based on the employee's lawful
outside-of-work activities. Despite his state constitution-based right to
medicinal marijuana, the state Supreme Court held that 1) an activity
such as medical marijuana use that is unlawful under federal law is not
a "lawful” activity under the lawful activities statute, and 2) the em-
ployee could be terminated for his use of medical marijuana in accor-
dance with the the state constitution's Medical Marijuana Amendment.

A private club in Juneau sued alleging that the city and borough'’s
smoke-free ordinance, as applied to prohibit the smoking of tobacco
products in private clubs that offered food or alcoholic beverages for
sale, violated the club’s freedom of association under the First Amend-
ment and the club’s right to privacy under the State Constitution.
The court held that the ordinance did not implicate the right to inti-
mate association under the First Amendment, and the ordinance did
not violate the private club's right to privacy under the State Constitu-
tion. The Court refused to apply the Ravin decision (discussed below)
to tobacco smoking or to private clubs, as opposed to a private home.
Since this case, the city has updated its ordinance to include the
same smoking prohibition on the use of e-cigarettes and marijuana.

Two former Alaska employees sued their employer challenging their
discharge after they refused to submit to urinalysis screening for
drug use. The Alaska Supreme Court held that 1) the drug testing
program did not violate the state's constitutional right to privacy,
which only applies to actions by the government; 2) the employer's
actions did not give rise to a cause of action for invasion of privacy;
and 3) a discharge of employees did not violate an implied covenant
of good faith and fair dealing.

An Alaskan resident sued the state after being charged with violating a
statute prohibiting the possession of marijuana, arguing (among other
things) that the state had violated his right to privacy under both the
federal and Alaska constitutions. The Alaska Supreme Court held that
there was a proper governmental interest in imposing restrictions on
marijuana use and that the right to use and consume cannabis is not a
recognized fundamental right under the U.S. Constitution. Nevertheless,
the Court also held that the right to privacy enshrined in the Alaska Con-
stitution allowed individuals to consume cannabis in their own home.
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Appendix A *

Select Resources

The Public Health Law Center’s website at www.publichealthlawcenter.org contains a wealth

of publications and resources about tobacco control policy options, many of which may be
relevant for those seeking to regulate the use, marketing, and sale of marijuana products. The
Congressional Research Office's State Legalization of Recreational Marijuana: Selected Legal Issues
examines many of the legal issues related to marijuana legalization, including federal and state

preemption. Other resources on medical and recreational marijuana laws include:

o Ballotpedia, Marijuana Laws in the United States (regularly updated), https://ballotpedia.
org/Marijuana_laws_in_the_United_States.

¢ National Academies of Sciences, Engineering, and Medicine, The Health Effects of Cannabis
and Cannabinoids: The Current State of Evidence and Recommendations for Research (2017),
https://www.nap.edu/catalog/24625/the-health-effects-of-cannabis-and-cannabinoids-
the-current-state.

¢ National Conference of State Legislatures, State Medical Marijuana Laws, and Deep Dive Marijuana
web pages, http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx.

¢ National Organization for the Reform of Marijuana Laws, Legal Issues, http://norml.org/legal.

e Office of National Drug Control Policy’'s Marijuana Resource Center, State Laws Related to
Marijuana, https://www.whitehouse.gov/ondcp/key-issues/marijuana.

e ProCon.org (including current information regarding pending legislation or recent bills),
http://medicalmarijuana.procon.org.

e State Marijuana Laws, FindLaw.com, http://statelaws.findlaw.com/criminal-laws/marijuana.html.

e U.S. Department of Justice, Guidance Regarding Marijuana Enforcement (Aug. 29, 2013),
http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf.

Contact Us

Please feel free to contact the Public Health Law Center’s Tobacco Control Legal Consortium at
publichealthlawcenter@mitchellhamline.edu with any questions about the information included
in this publication or to discuss local concerns you may have about issues relating to the
regulation of marijuana and tobacco control.
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Appendix B *
Glossary

Blunt: Marijuana rolled in cigar wraps.
Bong: Water pipe used to smoke marijuana.

Cannabidiol (CBD): A constituent of cannabis that has been traditionally considered non-
psychoactive.

Cannabinoid: A class of chemical compounds that act on cannabinoid receptors; the cannabis
plant contains more than 100 compounds, called cannabinoids, that are chemically related to THC.

Cannabis: Broad term used to describe the various products and chemical compounds derived
from the Cannabis or Cannabis indica species.

Decriminalization: In the marijuana context, certain marijuana offenses are treated as a civil

or local infraction (or a minor misdemeanor with no jail time), instead of a crime.’®® However,
even in states where marijuana possession or use has been decriminalized, possessing larger
quantities or selling marijuana cold have significant potential penalties.”®’

Joint: Hand-rolled marijuana cigarettes.

Legalization: In the marijuana context, individuals who engage in certain qualified marijuana
activities, such as use, possession, production, and distribution, are not subject to state
penalties if they comply with state laws governing these activities. However, even in states
where marijuana has been legalized, individuals are still subject to prosecution if they violate
laws governing activities such as marijuana selling, trafficking, licensure, taxation, etc.

Marijuana: A Cannabis sativa plant-derived product typically composed from the plant’s dried
leaves, stems, seeds, and buds. Also called weed, herb, pot, grass, bud, reefer, skunk, smoke,
Aunt Mary, ganja, Mary Jane, and other slang terms.

THC: Delta-9-Tetrahydrocannabinol, the main psychoactive constituent of cannabis.
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Appendix C *

Checklist of Tobacco Control Policies that Could Apply to
Marijuana Regulation

This checklist contains common evidence-based tobacco control policies for state and local
governments considering the legalization of marijuana products and licensing of marijuana
retailers and related establishments. Some of these provisions may already be included in state
laws, but localities might have the legal authority to adopt more stringent laws or regulations.
Other provisions might be politically challenging to implement. The checklist is provided largely as
a reminder of the many regulatory analogues between tobacco control and marijuana regulation,
and possible public health policies to consider as this new U.S. industry continues to grow.

Regulatory Options Regulatory Authority? Notes

Usage Yes No Unsure

Prohibit marijuana smoking in public places
Prohibit marijuana smoking in workplaces

Prohibit marijuana smoking in federally
subsidized housing

Prohibit marijuana smoking in multi-unit
residential properties

Prohibit marijuana use when operating motorized
vehicles, boats, heavy machinery, etc.

Other options?

Youth Access Yes No Unsure

Raise to 21 the minimum legal sale age to
purchase marijuana products.

Require that marijuana establishment personnel
meet the minimum legal sale age
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Regulatory Options Regulatory Authority? Notes

Youth Access (continued) Yes No

Unsure

Require tamper-proof, child-resistant packaging
of all marijuana products

Require easily visible graphic public health
warnings (labels) on marijuana products

Other options to protect youth from easy access to
low-cost marijuana products that make marijuana
use more affordable and accessible

Recommend education programs to encourage
adults to monitor and ensure any cannabis
products are inaccessible to minors

Other options?

Retailer Licensing Yes No

Unsure

Set up safeguards, such as photo ID checks, to
ensure compliance with minimum legal sale age
requirement.

Restrict the number of marijuana retail outlets

Require a minimum distance between marijuana
retail outlets

Prohibit the sale of marijuana products at certain
types of establishments

Limit the number of hours/days when marijuana
products can be sold

Implement a licensing incentive program

Other options?
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Regulatory Options Regulatory Authority? Notes

Pricing Yes No

Unsure

Set minimum price laws

Prohibit price discounting (e.g., cents-off or dollars-
off discounts, coupon redemption, buy-one-get-
one-free deals, and/or multi-pack discounts)

Earmark revenue from taxation on marijuana
products to substance abuse cessation and
prevention, public education, public health, youth
compliance checks, research, or similar services

Other options?

Marketing and Advertising Yes No

Unsure

Prohibit self-service marijuana product displays
and vending machines (or restrict to adult-only/
medical marijuana venues)

Prohibit marijuana product displays (or restrict to
adult-only / medical marijuana venues)

Prohibit Internet sales
Limit online marketing techniques, such as social
media campaigns, Internet search optimization,

product placement, and viral marketing

Prohibit free samples of marijuana cigarettes and
smokeless marijuana products

Prohibit brand sponsorship (e.g., athletic, music,
and cultural events)

Prohibit mass media advertising (e.g., television,
radio, and billboard)

Prohibit flavored marijuana products (including
menthol and nicotine)

Other options?
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Governing.com, State Marijuana Laws in 2018, http://www.governing.com/gov-data/safety-justice/state-marijuana-laws-map-med-
ical-recreational.html (last accessed June 1, 2018).

Throughout this publication, the term “recreational marijuana” (also known as “adult use marijuana”) is used to refer to marijuana
used for non-medical purposes.

See Nat'l Conference of State Legislatures, State Medical Marijuana Laws (March 28, 2018), http://www.ncsl.org/research/health/
state-medical-marijuana-laws.aspx.

Justin McCarthy, Record-High Support for Legalized Marijuana Use in U.S., Gallup (Oct. 25, 2017), http:/news.gallup.com/
poll/221018/record-high-support-legalizing-marijuana.aspx.

Jeffrey Jones, 58% Back Legal Marijuana Use, Gallup (July 21, 2015), http://news.gallup.com/poll/186260/back-legal-marijuana.aspx.

Rachel Ann Barry et al., Waiting for the Opportune Moment: The Tobacco Industry and Marijuana Legalization, 92 MiLBANK QUARTERLY
207,208-9 (2014), http://bit.ly/TuUpleb. Marijuana can be consumed through food (“edibles"), tinctures, beverages and pills
(such as prescription medicine Marinol) and tobacco can be consumed orally as snuff and chewing tobacco. /d.

A “spliff” — a roll that combines both tobacco and cannabis — is more common in Europe than the U.S. Karla Williams, What's the
Difference Between Joints, Blunts, and Spliffs?, Leafly.com, Jan. 7, 2015, https://www.leafly.com/news/cannabis-101/whats-the-differ-
ence-between-joints-blunts-and-spliffs.

NAT'L AcADEMY OF SCIENCES, ENGINEERING, AND MEDICINE, THE HEALTH EFFECTS OF CANNABIS AND CANNABINOIDS: THE CURRENT STATE
OF EVIDENCE AND RECOMMENDATIONS FOR RESEARCH 50 (2017) [Hereinafter NAT'L ACADEMY OF ScIENCES REPORT] (“These different
modes are used to consume different cannabis products, including cannabis “buds” (dried cannabis flowers); cannabis resin (hash-
ish, bubble has); and cannabis oil (butane honey oil, shatter, wax, crumble)”), https://www.nap.edu/catalog/24625/the-health-ef-
fects-of-cannabis-and-cannabinoids-the-current-state.

See C. Koquel Casajuana et al., Psychoactive Constituents of Cannabis and Their Clinical Implications: A Systematic Review, 30 Abic-
CIONES 140-51 (2018), https://www.ncbi.nlm.nih.gov/pubmed/28492950.

Rachel Ann Barry et al., supra note 6, at 209.

Nat'l Institute on Drug Abuse, Drug Facts: Marijuana (Feb. 2018), http://www.drugabuse.gov/publications/drugfacts/marijuana; see
also U.S. DeP'T oF HEALTH AND HUMAN SERVS., THE HEALTH CONSEQUENCES OF SMOKING — 50 YEARS OF PROGRESS: A REPORT OF THE
SURGEON GENERAL 11 (2014), http://www.surgeongeneral.gov/library/reports/50-years-of-progress/index.html.

Barry et al., supra note 6, at 208.

Nat'l Institute on Drug Abuse, What is the Scope of Marijuana Use in the United States? (last accessed June 1, 2018), https:/www.
drugabuse.gov/publications/research-reports/marijuana/what-scope-marijuana-use-in-united-states.

U.S. Dep't of Justice, Drug Enforcement Admin., Drug Fact Sheet: Marijuana (last accessed June 1, 2018), http://www.justice.gov/
dea/druginfo/drug_data_sheets/Marijuana.pdf.

U.S. Food & Drug Admin, FDA & Marijuana: Questions and Answers (last accessed April 15, 2018), https://www.fda.gov/newsevents/
publichealthfocus/ucm421168.htm#use.

Id.
U.S.C. Title 21 § 801, et seq. (1970), http://www.law.cornell.edu/uscode/text/21/chapter-13.
Id.
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Maine Marijuana Legalization Act, Sec. 1.7 MRSA, c.417 (2016), https://marijuana.procon.org/sourcefiles/ME-marijuana-legaliza-
tion-act.pdf.

Vt. H. 511 (2018), https://legislature.vermont.gov/assets/Documents/2018/Docs/BILLS/H-0511/H-0511%20As%20Passed %20
by%20Both%20House%20and%20Senate%20Unofficial.pdf.

Todd Garvey & Brian Yeh, Congressional Research Service, State Legalization of Recreational Marijuana: Selected Legal Issues 14
(2014), http://www.fas.org/sgp/crs/misc/R43034.pdf.

U.S. ConsrT. art. VI, cl. 2.

Pew Research Center, Majority Now Supports Legalizing Marijuana (April 4, 2013), http://www.people-press.org/files/lega-
cy-pdf/4-4-13%20Marijuana%20Release.pdf; but see Polling Report, lllegal Drugs 2014-15 (2018) (summarizing polls regarding
legalization of marijuana), http://www.pollingreport.com/drugs.htm.

Garvey & Yeh, supra note 30, at 9.
Pub. L. 91-513, title Il, §708, Oct. 27,1970, 84 Stat. 1284, http://www.deadiversion.usdoj.gov/21cfr/21usc/903.htm.

U.S. Dep't of Justice, Guidance Regarding Marijuana Enforcement (Aug. 29, 2013), http://www.justice.gov/iso/opa/resourc-
es/3052013829132756857467.pdf.

The U.S. Department of Justice's priorities are: “Preventing the distribution of marijuana to minors; preventing revenue from the
sale of marijuana from going to criminal enterprises, gangs, and cartels; preventing the diversion of marijuana from states where it
is legal under state law in some form to other states; preventing state-authorized marijuana activity from being used as a cover or
pretext for the trafficking of other illegal drugs or other illegal activity; preventing violence and the use of firearms in the cultivation
and distribution of marijuana; preventing drugged driving and the exacerbation of other adverse public health consequences asso-
ciated with marijuana use; preventing the growing of marijuana on public lands and the attendant public safety and environmental
dangers posed by marijuana production on public lands; and preventing marijuana possession or use on federal property.” Id. at 1-2.

Id. at 3-4.

U.S. Att'y General Jeff Sessions, Memo Re: Marijuana Enforcement (Jan. 4, 2018), https://www.justice.gov/opa/press-release/
file/1022196/download.
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http://ballotpedia.org/Washington_D.C._Marijuana_Legalization,_Initiative_71_(November_2014),_full_text
http://ballotpedia.org/Washington_D.C._Marijuana_Legalization,_Initiative_71_(November_2014),_full_text
https://marijuana.procon.org/sourcefiles/CA-prop-64-marijuana.pdf.
https://marijuana.procon.org/sourcefiles/CA-prop-64-marijuana.pdf.
https://marijuana.procon.org/sourcefiles/NV-chapter-453D-marijuana.pdf.
https://marijuana.procon.org/sourcefiles/NV-chapter-453D-marijuana.pdf.
https://www.mass.gov/files/documents/2017/12/22/DraftRegulations122117.pdf.
https://www.mass.gov/files/documents/2017/12/22/DraftRegulations122117.pdf.
https://marijuana.procon.org/sourcefiles/ME-marijuana-legalization-act.pdf
https://marijuana.procon.org/sourcefiles/ME-marijuana-legalization-act.pdf
https://legislature.vermont.gov/assets/Documents/2018/Docs/BILLS/H-0511/H-0511%20As%20Passed%20by%20Both%20House%20and%20Senate%20Unofficial.pdf.
https://legislature.vermont.gov/assets/Documents/2018/Docs/BILLS/H-0511/H-0511%20As%20Passed%20by%20Both%20House%20and%20Senate%20Unofficial.pdf.
http://www.fas.org/sgp/crs/misc/R43034.pdf
http://www.people-press.org/files/legacy-pdf/4-4-13%20Marijuana%20Release.pdf
http://www.people-press.org/files/legacy-pdf/4-4-13%20Marijuana%20Release.pdf
http://www.pollingreport.com/drugs.htm
http://www.deadiversion.usdoj.gov/21cfr/21usc/903.htm
http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf
http://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf
https://www.justice.gov/opa/press-release/file/1022196/download
https://www.justice.gov/opa/press-release/file/1022196/download
http://publichealthlawcenter.org/

©

PUBLIC HEALTH
LAW CENTER

at Mitchell Hamline School of Law

July 2018

39
40

41
42

43
44

45

46

47

48

49

50

51

52
53

54

55

56
57

www.publichealthlawcenter.org

Garvey & Yeh, supra note 30, at 14.

The Department's earlier Guidance states that “even in jurisdictions with strong and effective regulatory systems,
evidence that particular conduct threatens federal priorities will subject that person or entity to federal enforcement
action, based on the circumstances.” It makes clear, however, that it expects “that states and local governments that
have enacted laws authorizing marijuana-related conduct will implement strong and effective regulatory and enforce-
ment systems that will address the threat those state laws could pose to public safety, public health, and other law
enforcement interests.” U.S. Dep't of Justice, Guidance Regarding Marijuana Enforcement, supra note 35, at 4.

Garvey & Yeh, supra note 30, at 14.

Rosalie Liccardo Pacula et al., Developing Public Health Regulations for Marijuana: Lessons from Alcohol and Tobacco, 104
AM. J. Pus. HEALTH 1021, 1024 (2014).

N.Y. PENAL LAW § 221.05, https://codes.findlaw.com/ny/penal-law/pen-sect-221-05.html.

NORML, States That Have Decriminalized (last accessed June 1, 2018), http://norml.org/aboutmarijuana/item/
states-that-have-decriminalized.

Garvey & Yeh, supra note 30, at 1. As the authors point out, however, even the term legalization is misleading, since “a
state cannot fully ‘legalize’ conduct that constitutes a crime under federal law.” Id.

Nat'l Conference of State Legislatures, supra note 3.

Washington Initiative Measure 502 (2012), http://sos.wa.gov/_assets/elections/initiatives/i502.pdf.

Bob Ferguson, Whether Statewide Initiative Establishing System for Licensing Marijuana Producers, Processors, and Retailers
Preempts Local Ordinance, Wash Op. Att'y Gen. 2 (Jan. 16, 2014), http:/www.atg.wa.gov/ago-opinions/whether-state-
wide-initiative-establishing-system-licensing-marijuana-producers.

Julia Dilley et al., Community-Level Policy Responses to Sate Marijuana Legalization in Washington State, 42 INT'L J. DRUG
PoLicy 102-08 (2017).

Colorado Constitution, art 18, sec. 16 (2012), http://www.sos.state.co.us/pubs/elections/Initiatives/titleBoard/fil-
ings/2011-2012/30Final.pdf.

Tobacco Control Legal Consortium, Preemption: The Biggest Challenge to Tobacco Control (2014), http://publichealth-
lawcenter.org/sites/default/files/resources/tclc-fs-preemption-tobacco-control-challenge-2014.pdf; see also Tobacco

Control Legal Consortium, Untangling the Preemption Doctrine in Tobacco Control (2018), http://www.publichealthlaw-
center.org/sites/default/files/resources/Untangling-the-Preemption-Doctrine-in-Tobacco-Control-2018.pdf.

NAT'L ACADEMY OF SCIENCES REPORT, supra note 8, at 128.

Marcus Bachhuber et al., Medical Cannabis Laws and Opioid Analgesic Overdose Mortality in the United States, 1999-
2010, 174 JAMA INTERN. MED. 1668-1673 (2014), https://jamanetwork.com/journals/jamainternalmedicine/fullarti-

cle/1898878.

See generally U.S. DEP'T OF HEALTH AND HUMAN SERVS., THE HEALTH CONSEQUENCES OF SMOKING — 50 YEARS OF PROG-
RESS: A REPORT OF THE SURGEON GENERAL 11 (2014), http://www.surgeongeneral.gov/library/reports/50-years-of-prog-

ress/index.html.

NAT'L INSTITUTE OF DRUG ABUSE, MARJUANA (last accessed June 1, 2018), https://www.drugabuse.gov/publications/
drugfacts/marijuana.

Id.

Chia-Shan et al., Lasting Impacts of Prenatal Cannabis Exposure and the Role of Endogenous Cannabinoids in the Devel-
oping Brain: Adverse Effect of Prenatal Exposure to Marijuana, Medscape (2012), http://www.medscape.org/viewarti-

cle/745279_2; see also NAT'L ACADEMY OF SCIENCES REPORT, supra note 8, at 245-65.
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NAT'L ACADEMY OF SCIENCES REPORT, supra note 8, at 245-65; see also Centers for Disease Control & Prevention, Marijua-
na's Health Effects (last accessed June 1, 2018), https://www.cdc.gov/features/marijuana-health-effects/index.html.

Patrick O'Malley & Lloyd Johnston, Drugs and Driving by American High School Seniors, 2001-2006, 68 J. STUDIES OF ALCO-
HoL & DRUGS 834-42 (2007); Isabelle Richer & Jenson Bergeron, Driving Under the Influence of Cannabis: Links with Dan-
gerous Driving, Psychological Predictors, and Accident Involvement, 41 ACCIDENT ANALYSIS & PREVENTION 299-307 (2009).

NAT'L ACADEMY OF SCIENCES REPORT, supra note 8, at 227-30.

Marijuana Smoke Contains Higher Levels of Certain Toxins Than Tobacco Smoke, ScieNCE DAILY (Dec. 18, 2007), http://
sciencedaily.com/releases/2007/12/071217110328.htm; David Moir et al., A Comparison of Mainstream and Sidestream
Marijuana and Tobacco Smoke Produced Under Two Machine Smoking Conditions, CHEMICAL RESEARCH IN ToxICOLOGY
(2008), http://www.ukcia.org/research/ComparisonOfSmoke.pdf.

Moir et al., supra note 61.

Xiaoyin Wang et al., One Minute of Marijuana Secondhand Smoke Exposure Substantially Impairs Vascular Endothelial Func-
tion, 5 J. AMER. HEART Ass'N doi:10.1161/JAHA116.003858 (2016), http://jaha.ahajournals.org/content/5/8,/6003858.

Id.

U.S. DEP'T HEALTH & HUMAN SERVS., E-CIGARETTE USE AMONG YOUTH & YOUNG ADULTS: A REPORT OF THE SURGEON GENER-
AL (2016), https://www.surgeongeneral.gov/library/2016ecigarettes/index.html.

See, e.g., Pablo Olmedo et al., Metal Concentrations in e-Cigarette Liquid and Aerosol Samples: The Contribution of Metallic
Coils (2018), https://ehp.niehs.nih.gov/wp-content/uploads/2018/02/EHP2175.alt_.pdf. Ping Wang et al., A De-
vice-Independent Evaluation of Carbonyl Emissions from Heated Electronic Cigarette Solvents, 12 PLoS ONE e0169811.
doi:10.1371, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5226727/pdf/pone.0169811.pdf.

See generally Lloyd D. Johnson et al., Monitoring the Future: National Results on Adolescent Drug Use 12, Nat'l Inst. Health
(2018), http://monitoringthefuture.org/pubs/monographs/mtf-overview2017.pdf.

Meghan E. Morean et al., High School Students’ Use of Electronic Cigarettes to Vaporize Cannabis, 136 PEDIATRICS 611
(2015), http://pediatrics.aappublications.org/content,/136/4/611.long.

California Dep't of Public Health and California Tobacco Control Program, 2016 California Student Tobacco Survey (2016).
Morean et al., supra note 68.

See, e.g., Lindsay Fox, Best Vaporizers: Dry Herb, Wax, Dab, Qil Vape Pens, ecigarettereviewed.com (last accessed June 1,
2018), https://ecigarettereviewed.com/best-vaporizers.

Madison Margolin, What's Really Inside Your Cannabis Vape Cartridge?, merryjane.com, April 16, 2018, https./merry-
jane.com/culture/whats-really-inside-cannabis-vape-cartridges.

Amanda Chicago Lewis, Are Weed Vape Pens Safe?, RoLLING STONE, Oct. 5, 2017, https://www.rollingstone.com/cul-
ture/features/are-weed-vape-pens-safe-w507084.

For instance, in one recent investigation into cannabis oil, a lab in Berkeley, California testing for 16 different pesticides
found that 41 out of 44 products examined (93 percent) tested positive for pesticides at high enough quantities that
states that regulate pesticides in cannabis products would ban them. Joel Grover & Matthew Glasser, Pesticides & Pot:
What's California Smoking?, NBC |-Team, Feb. 22, 2017, https://www.nbclosangeles.com/investigations/I-Team-Mari-
juana-Pot-Pesticide-California-414536763.html.

NAT'L ACADEMY OF SCIENCES REPORT, supra note 8, at 56.

Mahmoud EISohly, Changes in Cannabis Potency Over the Last 2 Decades (1995-2014): Analysis of Current Data in the
United States, 79 BioL. PsYCHIATRY 613-9 (2016), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4987131.

JANET JOY ET AL., MARIJUANA & MEDICINE: ASSESSING THE SCIENCE, Inst. of Medicine (1999).
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Michele Simon & Leslie Zellers, Want to Legalize Marijuana? Learn from Regulating Alcohol and Tobacco, THE HUFFINGTON
PosT, Mar. 14, 2014, http://www.huffingtonpost.com/michele-simon/want-to-legalize-marijuana_b_4938199.html.

NAT'L ACADEMY OF SCIENCES REPORT, supra note 8, at 80.
Moir et al., supra note 61.
Pacula et al., supra note 42, at 1025.

See, e.g., Brett Konen, A People’s History of Cannabis Consumption, Leafly.com (last accessed June 1, 2018), https://www.
leafly.com/news/cannabis-101/history-of-marijuana-consumption.

Jacob Borodovsky et al., U.S. Cannabis Legalization and Use of Vaping and Edible Products Among Youth, 177 DRUG &
ALcoHoL DEPENDENCE 299-306 (2017).

Meghan E. Morean et al., supra note 68.

See, e.g., Carla Berg et al., Perceived Harm, Addictiveness, and Social Acceptability of Tobacco Products and Marijuana
Among Young Adults: Marijuana, Hookah, and Electronic Cigarettes Win, 50 SusTANCE USE & Misuse 79-89 (2015),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4302728.

Jorgen Bramness et al., Impairment Due to Cannabis and Ethanol: Clinical Signs and Additive Effects, 105 ApbicTioN 1080-
87 (2010); Carl Soderstrom et al., Marijuana and Alcohol Use Among 1,023 Trauma Patients: A Prospective Study, 123
ARCH. SURG. 733-37 (1988).

See, e.g., Public Consumption Laws: A State by State Guide, Leafy.com (last accessed June 1, 2018), https:/www.leafly.
com/news/cannabis-101/public-consumption-laws-a-state-by-state-guide.

Smoking marijuana would be prohibited in jurisdictions that use a definition of smoking that is similar to the version
developed by Americans for Nonsmokers' Rights, which defines smoking as “inhaling, exhaling, burning, or carrying
any lighted or heated cigar, cigarette, or pipe, or any other lighted or heated tobacco or plant product intended for in-
halation, including hookahs and marijuana, whether natural or synthetic, in any manner or in any form. ‘Smoking’ also
includes the use of an electronic smoking device which creates an aerosol or vapor, in any manner or in any form, or

the use of any oral smoking device for the purpose of circumventing the prohibition of smoking in this Article,” https:/

nonsmokersrights.org/sites/default/files/2017-09/modelordinance.pdf.

See, e.g., Amy Winterfeld, Marijuana Joins Smoke-free Laws, Nat'l| Conference of State Legislatures, TRENDS & TRANSI-
TIONS — STATE LEGISLATURES MAGAZINE (2013), http://www.ncsl.org/bookstore/state-legislatures-magazine/trends-
and-transitions-march-2013.aspx#. For example:

* Montana lawmakers added medical marijuana to their statewide clean indoor air act in 2011.
* California prohibits smoking medical marijuana wherever smoking already is banned.

* Rhode Island prohibits marijuana smoke in public places, on school grounds and wherever it may harm children’s
health, and prohibits operating vehicles, aircraft and boats under the influence of marijuana

* Vermont bars smoking marijuana in all indoor and many outdoor public places and prohibits operating vehicles,
boats or heavy machinery while under the influence of marijuana.

= Maine forbids marijuana smoke in places where smoking is prohibited by a landlord.

= North Dakota's expanded smoke-free law includes “lighted or heated tobacco or plant product intended for inhala-
tion.” Id.

NORML, State Laws (last accessed June 1, 2018), http://norml.org/laws.
NY Compassionate Care Act, S7923/A657 (2014), http://bit.ly/TmkpHnT.

Dawn Pepin et al., Public Use of Recreational Marijuana: A Legal Landscape of State Law, 41 SETON HALL LEGls. J. 283 (2017).
Alaska Admin. Code tit. 3, § 306.990(6)(c) (West 2016).
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Ann Givens & Pei-Sze Cheng, E-cigarettes, Used to Smoke Marijuana, Spark New Concerns, NBC News, Oct. 11, 2013,
http://bit.ly/1ThnNIPB; see also Rachel Barry et al., supra note 6, at 207-42.

See, e.g., Jennifer Wadsworth, Pot Club Rules Come Up for a Vote (May 19, 2014), SAN Josk INsIDE, http://www.sanjo-
seinside.com/2014/05/19/pot-club-rules-come-up-for-a-vote.

Penelope Overton, Panel’s Marijuana Regulation Bill Omit Licensing of Social Clubs, pressherald.com, Feb. 21, 2018, https.//
www.pressherald.com/2018/02/21/committees-marijuana-regulation-bill-omits-licensing-of-social-clubs-in-maine. In
a related move, Massachusetts legislators have postponed licensure of the marijuana “social consumption” businesses
approved in the state’s ballot measure, which would allow patrons to use marijuana on site. Don Adams, Everything You
Need to Know About Massachusetts’ New Pot Rules, BosToN GLOBE, Mar. 12, 2018, https://www.bostonglobe.com/met-
ro/2018/03/12/everything-you-need-know-about-massachusetts-new-pot-rules/xJE6GESBejkiKJjoGzKQytK /story.html.

See, e.g., NORML, State Laws, http://norml.org/laws.
29 US.C. § 651 et seq.

Garvey & Yeh, supra note 30, at 29-30.
42 U.S.C. §§12111(9), 12112(b)(5).

See Memorandum from Helen R. Kanovsky, Medical Use of Marijuana and Reasonable Accommodation in Federal
Public and Assisted Housing, Jan. 20, 2011, http://www.scribd.com/doc/47657807/HUD-policy-Memo-on-Medi-
cal-Marijuana-in-Public-Housing#scribd.

29 U.S.C. § 705(20) C)(i); 42 U.S.C. §12210(a) (“[T1he term “individual with a disability” does not include an individ-
ual who is currently engaging in the illegal use of drugs, when the covered entity acts on the basis of such use.”)

Garvey & Yeh, supra 30, at 29.

Melinda Caterine et al., Maine Employers Must Ignore Off-Work Marijuana Use, Cease Testing Applicants, Littler, Jan. 30,
2018, https://www.littler.com/publication-press/publication/maine-employers-must-ignore-work-marijuana-use-
cease-testing.

American Society of Heating, Refrigerating, and Air Conditioning Engineers, Addendum to Guidance on Ventila-
tion for Acceptable Indoor Air Quality (Jan. 2015), https://www.ashrae.org/technical-resources/bookstore/stan-
dards-62-1-62-2.

The Public Health Law Center has a web page containing several publications and resources on smoke-free housing.
Included are resources that discuss concepts related to condominiums, apartments and other multi-unit dwellings,
affordable housing, smoke-free housing disclosure policies, and reasonable accommodation requests in smoke-free
public housing.

While tobacco use while driving does not pose this type of public safety threat, it can pose public health risks to pas-
sengers exposed to secondhand smoke. As a result, a growing number of states have adopted laws prohibiting drivers
from smoking in vehicles when transporting children — including several states that include these sanctions in foster
care policies. See, e.g., Tobacco Control Legal Consortium, Kids, Cars & Cigarettes: Policy Options for Smoke-free Vehicles:
A Policy Options Brief (2010), http://www.publichealthlawcenter.org /resources/kids-cars-and-cigarettes-policy-op-
tions-smoke-free-vehicles-policy-options-brief-2010.

RoBIN Room ET AL., CANNABIS PoLicy: MoVING BEYOND STALEMATE, Oxford University Press (2010).

Maggie Koerth-Baker, Driving Under the Influence, of Marijuana, INTERNATIONAL N.Y. TIMES, Feb. 17, 2014, http:/www.
nytimes.com/2014,/02/18/health/driving-under-the-influence-of-marijuana.html?_r=0.

Room ET AL., supra note 108.

Pacula et al., supra note 42, at 1025. “THC levels must be measured from blood or urine samples, which are typically
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posed%20R%201004.5.pdf.

Nevada, however, has adopted fairly rigorous testing and product standardization requirements based on THC con-
tent. Nev. Tax Comm. Chap. 453D Adult Use of Marijuana: Requirements for Marijuana Testing Facilities (2018), https://
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Policy Strategies: A Tobacco Control Guide, supra note 143; Ctr. for Public Health Systems Science & Tobacco Control
Legal Consortium, Pricing Policy: A Tobacco Control Guide (2014), http://publichealthlawcenter.org/sites/default/
files/resources/tclc-guide-tobacco-policy-strategies-WashU-2014.pdf.

Washington state, for example, earmarks marijuana funds for a variety of substance abuse prevention and education
activities; the state's Basic Health Plan Trust Account; health services administered to low-income/high-risk popula-
tions by the Health Care Authority; as well as research to conduct a cost-benefit analysis of the initiative. Washington
Initiative Measure 502 (2012), http://sos.wa.gov/_assets/elections/initiatives/i502.pdf.

Colorado Proposition AA, Taxes on the Sale of Marijuana (2013), https://ballotpedia.org/Colorado_Proposition_AA,_
Taxes_on_the_Sale_of_Marijuana_(2013).

Tista Ghoseh et al., supra note 138.
Washington State Uniform Control Substances Act, Chap. 69 § 50.545 (Revised Code of Wash. State) (2016).

Dep't of Revenue of Montana v. Ranch, 511 U.S. 767, 778 n. 13 (1994) (holding that “as a general matter, the unlawful-
ness of an activity does not prevention its taxation”).

See State Tax Stamp Data, http:/norml.org/legal/tax-stamps; see also Robert A. Mikos, State Taxation of Marijuana
Distribution and Other Federal Crimes, 2010 U. CHI. LEGAL F. 223 (2010).

Colorado Constitution, art 18, sec. 16 (2012), http://www.sos.state.co.us/pubs/elections/Initiatives/titleBoard/fil-
ings/2011-2012/30Final.pdf. Colorado's tax may not exceed 15 percent prior to January 1, 2017.

Washington Initiative Measure 502 (2012), http://sos.wa.gov/_assets/elections/initiatives/i502.pdf.

See Garvey & Yeh, supra note 30 (pointing out that, unlike the Washington law, the Colorado law does not have a goal of
deterring marijuana use while undercutting illegal market prices, and speculating that Colorado’s state tax may be more
accurately characterized as "interposing an economic impediment to the activity” as opposed to authorizing the activity).

Sandy Slater et al., The Impact of Retail Cigarette Marketing Practices on Youth Smoking Uptake, 6 ARCHIVES OF PEDIAT-
RICS AND ADOLESCENT MEDICINE 440-45 (2007); see also Victoria White et al., Cigarette Promotional Offers: Who Takes
Advantage? 30 AM. J. PREVENTIVE MED. 223-5 (2006)."

See, e.g., U.S. Centers for Disease Control & Prevention, State Cigarette Excise Taxes - United States, 2009, 59 MORBIDITY
AND MORTALITY WKLY REPORT 385-88 (2010).

Ctr. for Public Health Systems Science and the Tobacco Control Legal Consortium, Pricing Policy: A Tobacco Control
Guide, supra note 151.

See, e.g., Ctr. for Public Health Systems Science & Tobacco Control Legal Consortium, Policy Strategies: A Tobacco Con-
trol Guide, supra note 143, at 14-15.

Id.

Ctrs. for Disease Control & Prevention, Economic Facts about U.S. Tobacco Production and Use (last accessed June 1,
2018), http://www.cdc.gov/tobacco/data_statistics/fact_sheets/economics/econ_facts.

Tobacco Control Legal Consortium, Cause and Effect: Tobacco Marketing Increases Youth Tobacco Use, Findings from the
2012 Surgeon General’s Report on Youth and Young Adult Tobacco Use (2012), http://publichealthlawcenter.org/sites/
default/files/resources/tclc-guide-SGReport-Findings-Youth-Marketing-2012.pdf.

Vikas Bajaj, Rules for the Marijuana Market, NY TimMES, Aug. 4, 2014, http://www.nytimes.com/2014,/08/05/opinion/
high-time-rules-for-the-marijuana-market.html?_r=0.

Washington State Liquor Control Board, Initiative 502 Proposed Rules (2014), http://lig.wa.gov/marijuana/initia-
tive_502_proposed_rules.

Id.
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Colorado Dep't of Revenue, Permanent Rules Related to the Colorado Retail Marijuana Code (Sept. 9, 2013), http://1.
usa.gov/levéRao. For example, Washington requires that all marijuana advertising include the following warnings: 1)
"This product has intoxicating effects and may be habit forming.” and 2) “Marijuana can impair concentration, coordi-
nation, and judgment. Do not operate a vehicle or machinery under the influence of this drug.” Id.

Id.

Steven Fiala et al., Exposure to Marijuana Marketing After Legalization of Retail Sales: Oregonians’ Experiences, 2015-2016,
108 AM. J. PusLic HEALTH 120-27 (2018).

Id.
Id.
15 U.S.C.A. § 1331 et seq. (West 2010) (Federal Cigarette Labeling and Advertising Act).

Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111-31, 123 Stat. 1776 (codified, in relevant part, at 15
U.S.C.A. §§1333-34 and 21 U.S.C.A. § 301 et seq. (West 2010).

John Ingold, Lawsuit Over Colorado Marijuana Advertising Rules Suffers Setback, THE DENVER PosT (Feb. 17, 2014).
U.S.C. Title 21§ 843 (D), http://www.deadiversion.usdoj.gov/21cfr/21usc/843.htm.

Eleazar Melendez, Marijuana Doesn't Just Sell Itself, As Marketers Face Resistance from Google, Media Companies, HUFF-
INGTON PosT, Aug. 30, 2013. But see Robert Klara, Who Will Become the Starbucks of Pot?, ADWEEK, July 27, 2014, http.//
www.adweek.com/news/advertising-branding /who-will-become-starbucks-pot-159145.

Philip Ross, New York Times’ Marijuana Ad: Cannabis Company ‘Leafly’ Buys Full-Page Spread in Sunday Paper, INT'L Bus.
TimMES, Aug. 4, 2014, http://bit.ly/VDGb30.

Brittney Sanger, First Ground-breaking Cannabis Ad Runs on Primetime TV, Herb.co, Sept. 19, 2017, https://herb.co/mari-
juana/news/cannabis-ads-primetime-tv.

See, e.g., Tobacco Control Legal Consortium, Regulating Tobacco Use Outdoors (2016), http://www.publichealthlawcen-
ter.org/sites/default/files/resources/regulating-outdoor-tobacco-use-2016.pdf.

John Carnevale et al., A Practical Framework for Regulating For-Profit Recreational Marijuana in US States: Lessons from
Colorado and Washington, 42 INT'L J. DRuG PoLicy 71-85 (2017).

Some of these examples were adapted from Kathleen Susan Hoke, “Preemption in Tobacco Control - Beware: State
Preemption May Restrict Local Action,” a webinar sponsored by the Tobacco Control Legal Consortium (Aug. 13,
2013) (including the example of Prince George's County, Maryland, and a legal challenge based on implied preemp-
tion to the county’s ordinance restricting the pack size of cigars).

See NORML, supra note 44.
Id.
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