B.

The Greenwich Harbor Management Commission - The Intervening Party asserts

that the Hearing Officer misconstrued the role of the Greenwich Harbor Management Commission
(“GHMC”).1 The Intervening Party first argues that under Conn. Gen. Stat. §§ 22a-113n2
the Hearing Officer failed to consider as binding, the recommendations contained in a September 18,
2018 letter to the Hearing Officer from the GHMC. To the extent that GHMC’s recommendations
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There is certainly a substantial question about whether the issues raised by the Intervening Party regarding the
GHMC go outside the scope of the Intervening Party’s standing under Conn. Gen. Stat. § 22a-19. Since, however,
the Intervening Party’s arguments were considered in the PFD, I consider them here as well.
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Conn. Gen. Stat. § 22a-113m states that a Harbor Management Commission may prepare a management plan and
specifies a process for the Commissioner to approve the plan. Conn. Gen. Stat. § 22a-113n concerns the content of the
plan and states that:
(a) The plan shall identify existing and potential harbor problems, establish goals and make recommendations for
the use, development and preservation of the harbor. Such recommendations shall identify officials responsible for
enforcement of the plan and propose ordinances to implement the plan. The plan shall include, but not be limited to,
provisions for the orderly, safe and efficient allocation of the harbor for boating by establishing (1) the location and
distribution of seasonal moorings and anchorages, (2) unobstructed access to and around federal navigation channels,
anchorage areas and harbor facilities, and (3) space for moorings and anchorages for transient vessels.
(b) The plan may recommend: (1) Boundaries for development areas to be approved and established by the
Commissioner of Energy and Environmental Protection in accordance with the provisions of section 22a-360; (2)
designations for channels and boat basins for approval and adoption by the Commissioner of Energy and
Environmental Protection in accordance with the provisions of section 22a-340; (3) lines designating the limits of
areas for the location of vessels with persons living aboard to be approved and adopted by the director of health in
accordance with section 19a-227; (4) pump-out facilities, including the designation of no discharge zones in
accordance with Section 312 of the federal Clean Water Act; and (5) regulations for the operation of vessels on the
harbor pursuant to the provisions of section 15-136. Upon adoption of the plan, any recommendation made pursuant
to this section shall be binding on any official of the state, municipality or any other political subdivision when making
regulatory decisions or undertaking or sponsoring development affecting the area within the commission's jurisdiction,
unless such official shows cause why a different action should be taken.

are applicable to this matter,3 I agree with the Hearing Officer that in this case the GHMC’s
“recommendations” were not binding.4
A harbor management plan approved by the Commissioner of Energy and Environmental
Protection pursuant to Conn. Gen. Stat. § 22a-113m may contain recommendations that, unless cause
is shown, are binding, but it is the approved management plan that must contain or provide such
recommendations. In this case, the recommendations made in the GHMC’s September 18, 2018
letter - that the Department provide a certain policy statement and that the Department consider the
policies in GHMC’s management plan5 – were not required by, and it is not clear even originated in,
the GHMC’s approved management plan. Moreover, the GHMC’s statement that it was unable to
“make a favorable recommendation” on the Applicants’ application not only fails to qualify as a
recommendation, but more significantly suffers from the same problem previously noted; the
recommendation is simply not contained in the GHMC’s approved management plan.

The Intervening Party’s argument that whatever recommendation the GHMC may have made was binding upon
the Department assumes that the GHMC’s recommendation were applicable in this case. That assumption may be
incorrect especially since the GHMC did not have an approved plan under Conn. Gen. Stat. § 22a-113m at the time
the Applicants’ application was submitted to the Department. Indeed, the GHMC’s management plan did not take
effect until three years after the submission of this application. The Intervening Party’s assertion that the Hearing
Officer refused to determine if the GHMC management plan applies to the instant matter and that by doing so
supported those advocating that the plan did not apply is incorrect. While obviously no analysis of the GHMC’s
comments would be necessary if the plan was not applicable, in fact, the Hearing Officer evaluated the GHMC’s
comments assuming arguendo that the plan did apply. In addition, while in the context of this case, I understand the
PFD noted that the GHMC’s comments were public comments. I take seriously such comments, but in this case,
any such consideration would not change the outcome of this matter.
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There were two parts of the GHMC’s September letter that contained recommendations. One part was titled
“Findings and Recommendations,” while the second part was titled “Additional Comments and Recommendations.”
The arguments above focus exclusively on the “Findings and Recommendations” part of the GHMC’s September
18, 2018 letter. The Additional Comments and Recommendations” part of the letter, while discussing various issues
did not contain any specific recommendations.
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The recommendation that the Department consider the policies of the GHMC’s plan was and remains difficult to
understand since that is what the GHMC was doing.
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