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ASSISTANCE AGREEMENT BY AND BETWEEN 
THE STATE OF CONNECTICUT 
ACTING BY THE DEPARTMENT OF ECONOMIC AND COMMUNITY DEVELOPMENT 
(An Equal Opportunity Employer) 
AND 
<Applicant>


RE: <Applicant> Historic Restoration Fund Project

	This ASSISTANCE AGREEMENT (the “Agreement”) is made and entered into by and between the STATE OF CONNECTICUT, (hereinafter the “State”), acting herein by David Lehman, its Commissioner of the Department of Economic and Community Development (hereinafter the “Commissioner”), pursuant to §§ 4-66aa and 10-409(a)(14) of the Connecticut General Statutes and <Applicant> (hereinafter the “Applicant” or “Contractor”) acting herein by <Signatory>, its duly authorized <Signatory Title>. 
 
WITNESSETH: 

	WHEREAS, the Applicant has submitted to the State a series of documents, including an Historic Restoration Fund Grant Application for a matching grant-in-aid, a certified resolution from the Applicant’s appropriate organizational body authorizing the Applicant to submit said Application, a Project Financing Plan and Budget, plans and specifications that meet the United States Secretary of the Interior’s Standards for the Treatment of Historic Properties, and exhibits, if any, and other documents (all, together with all other documents and agreements executed by the Applicant in connection with this Agreement,  hereinafter the “Project Documents”) for a project entitled <describe project> Project (hereinafter the “Project”) and has represented to the State that it can rely upon the information within the Project Documents as being accurate and complete; and
 
	WHEREAS, the State and the Applicant desire to define the terms and conditions upon which such grant-in-aid will be made available to the Applicant. 
 
	NOW THEREFORE, in consideration of the mutual promises of the parties hereto, and of the mutual benefits to be gained by the performance thereof, the State and the Applicant hereby agree as follows:

ARTICLE 1 – STATE OBLIGATIONS

1.1. 	Financial Assistance.  The State hereby agrees, subject to the terms of this Agreement and its Exhibits and in reliance upon the facts and representations set forth in the Project Documents, to provide grant-in-aid to the Applicant for the Project in the form of an Historic Restoration Fund Grant in an amount not to exceed <Grant Amt> (hereinafter, the “Funding”). 


ARTICLE 2 – APPLICANT WARRANTIES, COVENANTS, AND OBLIGATIONS

	The Applicant represents, warrants and covenants as follows, and further covenants that for so long as this Agreement or any clause thereof shall remain in effect: 

	2.1.	Form of Business Entity.  The Applicant is a Connecticut <or other state> and each other jurisdiction where the ownership of its property or the conduct of its business requires qualification.  Further, the Applicant will preserve and maintain its existence as a duly organized validly existing business entity, in good standing under the laws of Connecticut <or other state>, and will remain (or become) qualified to do business and in good standing in each other jurisdiction where the nature of its business or the ownership of its property makes such qualification necessary.

	2.2.	Ability to Conduct Business.  The Applicant has all franchises, permits, licenses, and other similar authorizations necessary for the conduct of its business as now being conducted by it, and it is not aware of any state of facts that would make it impossible or impractical to obtain any similar authorization necessary for the conduct of its business as planned to be conducted.  The Applicant is not in violation, nor will the transactions contemplated by this Agreement or the Project Documents to which it is a party, cause a violation of the terms or provisions of any such franchise, permit, license, or similar authorization.

	2.3.	Authorization to Enter Into and Execute Project Documents and Agreement.  The execution and delivery of the Project Documents and this Agreement by the Applicant, and the performance of its obligations thereunder, are within its power, have been duly authorized by all necessary action on its part, and are not in contravention of law nor in contravention of its organizational documents or governing bylaws or of the provisions of any indenture, agreement, or undertaking to which it, its principals or employees are parties or by which they are bound.

	2.4.	Other Authorization Unnecessary.  No consent, license, or approval from any governmental authority is or will be necessary for the valid execution and delivery by the Applicant of this Agreement or the Project Documents.  The Applicant agrees that nothing in this Agreement relieves it from any obligation under law to obtain any such license, consent, or approval.

2.5	Agreement to Undertake Project.  The Applicant shall undertake and complete the Project as described in the Project Documents and to the satisfaction of the State. 

	2.6.	Obstacles to Entering and Executing Project.

(A) Existing Suit or Other Actions.  There is no action, suit, proceeding or investigation at law, in equity, or before any court, public board, arbitrator, or body, pending or, to the Applicant’s knowledge, threatened against or affecting it, which could or might adversely affect the Project, any of the transactions contemplated by the Project Documents, the validity of the Project Documents, or the Applicant’s ability to discharge its obligations under the Project Documents or this Agreement.

		(B)	Default of Existing Orders or Instruments.  The Applicant is not in default beyond any applicable notice and grace periods with respect to any order of any court, arbitrator, or governmental body which could or might adversely affect the Project, or any of the transactions contemplated by the Project Documents or this Agreement, the validity of the Project Documents or this Agreement, or the Applicant’s ability to discharge its obligations under the Project Documents and this Agreement.  In addition, the Applicant is not in default beyond any applicable notice and grace periods in the performance, observance or fulfillment of any of the terms, obligations, covenants, conditions, or provisions contained in any agreement or instrument to which the Applicant is a party or to which its property is subject, which default, together with all such defaults, singularly or in the aggregate, may have a materially adverse effect on the business, assets, liabilities, financial condition, results of operations or business prospects of the Applicant. 

		(C)	Instance of Default.  No Instance of Default (as defined in Section 4.1 hereof) has occurred or is continuing, and the Applicant has no knowledge of any currently existing facts or circumstances which, with the passage of time or the giving of notice, or both, would constitute an Instance of Default.

	2.7.	Material Adverse Change.

		 A)	Financial Condition.  There has been no material adverse change in the financial condition of the Applicant since the date of application for the Funding that has not been previously disclosed in writing to the Commissioner.

		(B)	Representations in Documents.  All financial statements, including, without limitation, balance sheets and profit and loss statements, delivered to the Commissioner are correct and complete, and fairly present the financial position and results of operations of the Applicant at the times of and for the periods reflected by such financial statements.  The financial statements and all other written statements furnished by the Applicant in connection with the Funding do not contain any untrue statement of material fact and do not omit any material fact whose omission would make the statements contained therein or herein misleading.

		(C)	Other Facts.  There is nothing which the Applicant has not disclosed to the Commissioner in writing, which writing, if any, is attached hereto as Exhibit A, which materially and adversely affects or, as far as the Applicant can reasonably foresee, is reasonably likely to prove to affect materially and adversely the business, operations, properties, prospects, profits, or condition of the Applicant.  Further, the Applicant will notify the Commissioner, in writing, promptly of any material adverse change in the financial condition or business prospects of the Applicant. 

2.8.	Use of State Funding.  The Applicant shall use the Funding for the Project as set forth in this Agreement, the Project Documents, and the most recently approved Project Financing Plan and Budget, and for no other purpose.

A)	Additional Costs Above Funding.  Any amount in excess of the amount of the Funding that may be necessary to cover the cost of the Project as set forth in the most recently approved Project Financing Plan and Budget shall be the responsibility of the Applicant and shall not be covered by the Funding.  The Applicant shall, at a minimum, provide the level and sources of funding as indicated in the Project Documents, and shall expend those funds in accordance with the Project Financing Plan and Budget.

		(B)	Budget. The Project Financing Plan and Budget most recently approved by the Commissioner shall constitute the budget for the Project.  The Project Financing Plan and Budget may be amended by request of the Applicant if such request is approved in writing by the Commissioner.  Approval by the Commissioner of any revised Project Financing Plan and Budget shall not constitute or imply a revision of the amount of the Funding.

	2.9.	Payment of Other Obligations.  The Applicant shall pay and discharge promptly when due and payable all taxes, assessments and governmental charges levied or imposed upon it, its property, or any part thereof, or upon its income or profits, or any part thereof, as well as all lawful claims for labor, materials and supplies, which, if unpaid, might by law become a lien or charge upon its property, provided that such charges need not be paid while being contested by the Applicant in good faith and by appropriate legal proceedings so long as adequate book reserves have been established with respect thereto and the Applicant’s title to, and its right to use, its property is not materially and adversely affected thereby.  The Applicant shall also pay all taxes or duties levied or assessed upon said sum against the State, or the obligations evidenced hereby, and pay all costs, expenses, and reasonable attorneys’ fees incurred by the State in any proceeding for the collection of the obligations evidenced hereby upon the happening of an Instance of Default or in any litigation or controversy arising from or connected with this Agreement or the Project Documents.

2.10.	Indemnification. For purposes of this Agreement, “Claims” means all actions, suits, claims, demands, investigations and proceedings of any kind, open, pending or threatened, whether mature, unmatured, contingent, known or unknown, at law or in equity, in any forum. “Records” means all working papers and such other information and materials as may have been accumulated by the Applicant in performing the Agreement, including but not limited to, documents, data, plans, books, computations, drawings, specifications, notes, reports, records, estimates, summaries and correspondence, kept or stored in any form. “Goods” means all things which are movable at the time that the Agreement is effective and which includes, without limiting this definition, supplies, materials and equipment.  “Applicant Party” or “Applicant Parties” shall mean an Applicant’s members, directors, officers, shareholders, partners, managers, principal officers, representatives, agents, servants, consultants, employees or any one of them or any other person or entity with whom the Applicant is in privity of oral or written contract (e.g. subcontractor) and the Applicant intends for such other person or entity to perform under the Agreement in any capacity. 

(A) The Applicant shall indemnify, defend and hold harmless the State and its officers, representatives, agents, servants, employees, successors and assigns from and against any and all (1) Claims arising, directly or indirectly, in connection with the Agreement, including the acts of commission or omission (collectively, the “Acts”) of the Applicant or Applicant Parties; and (2) liabilities, damages, losses, costs and expenses, including but not limited to, attorneys’ and other professionals’ fees, arising, directly or indirectly, in connection with Claims, Acts, or the Agreement. The Applicant shall use counsel reasonably acceptable to the State in carrying out its obligations under this section. The Applicant’s obligations under this section to indemnify, defend and hold harmless against Claims includes Claims concerning (i) the confidentiality of any part of or all of the Applicant’s bid or proposal, and (ii) Records, intellectual property rights, other proprietary rights of any person or entity, copyrighted or uncopyrighted compositions, secret processes, patented or unpatented inventions, or Goods furnished or used in the performance of the Agreement. 

(B) The Applicant shall not be responsible for indemnifying or holding the State harmless from any liability solely from the negligence of the State or any other person or entity acting under the direct control or supervision of the State.

(C) The Applicant shall reimburse the State for any and all damages to the real or personal property of the State caused by the Acts of the Applicant or any Applicant Parties. The State shall give the Applicant reasonable notice of any such Claims.

(D) The Applicant’s duties under this section shall remain fully in effect and binding in accordance with the terms and conditions of the Agreement, without being lessened or compromised in any way, even where the Applicant is alleged or is found to have merely contributed in part to the Acts giving rise to the Claims and/or where the State is alleged or is found to have merely contributed in part to the Acts giving rise to the Claims. 

(E) The Applicant shall carry and maintain at all times during the term of the Agreement, and during the time that any provisions survive the term of the Agreement, sufficient general liability insurance to satisfy its obligations under this Agreement. The Applicant shall cause the State to be named as an additional insured on the policy and shall provide (1) a certificate of insurance, (2) the declaration page and (3) the additional insured endorsement to the policy to Connecticut Department of Economic and Community Development (“DECD”) all in an electronic format acceptable to DECD prior to the Effective Date of the Agreement evidencing that the State is an additional insured. The Applicant shall not begin performance until the delivery of these three (3) documents to DECD. Applicant shall provide an annual electronic update of the three (3) documents to DECD on or before each anniversary of the Effective Date during the Agreement term. State shall be entitled to recover under the insurance policy even if a body of competent jurisdiction determines that State is contributorily negligent.

(F) The Applicant hereby agrees to indemnify and hold harmless the State from and against any liabilities, losses, damages, costs, or expenses, including attorneys' fees, arising out of or in connection with the presence of hazardous waste relating to the Project, or any lien or claim under Conn. Gen. Stat. § 22a-452a, as amended, or other federal, state, or municipal statute, regulation, rule, law, or proceeding relating to environmental matters. Such indemnity shall survive payment in full of the Funding, and termination and/or release of this Agreement.

(G) This section shall survive the Termination of the Agreement and shall not be limited by reason of any insurance coverage.

.
	2.11.	Compliance with Laws, Regulations, Rules, and Executive Orders. In the administration and execution of the project, the Applicant shall comply with all applicable State and Federal laws and municipal ordinances in satisfying their obligations to the state under and pursuant to the agreement, including, but not limited to, (1) Connecticut General Statutes Title 1, Chapter 10, concerning the State’s Codes of Ethics and (2) Title 4a concerning State purchasing, including, but not limited to section 22a-194a concerning the use of polystyrene foam.


2.12.	Non-discrimination 	For purposes of this Section, the following terms are defined as follows: 
1. “Commission” means the Commission on Human Rights and Opportunities;
2. 	“Contract” and “contract” mean this Agreement and include any extension or modification of the Contract or contract; 
3. “Contractor” and “contractor” mean Applicant and include any successors or assigns of the Contractor or contractor;
4. 	“Gender identity or expression” means a person’s gender-related identity, appearance or behavior, whether or not that gender-related identity, appearance or behavior is different from that traditionally associated with the person’s physiology or assigned sex at birth, which gender-related identity can be shown by providing evidence including, but not limited to, medical history, care or treatment of the gender-related identity, consistent and uniform assertion of the gender-related identity or any other evidence that the gender-related identity is sincerely held, part of a person’s core identity or not being asserted for an improper purpose. 
5. 	“good faith” means that degree of diligence which a reasonable person would exercise in the performance of legal duties and obligations;
6. 	“good faith efforts” shall include, but not be limited to, those reasonable initial efforts necessary to comply with statutory or regulatory requirements and additional or substituted efforts when it is determined that such initial efforts will not be sufficient to comply with such requirements;
7. 	“marital status” means being single, married as recognized by the State of Connecticut, widowed, separated or divorced; 
8. “mental disability” means one or more mental disorders, as defined in the most recent edition of the American Psychiatric Association’s “Diagnostic and Statistical Manual of Mental Disorders”, or a record of or regarding a person as having one or more such disorders;
9. “minority business enterprise” means any small contractor or supplier of materials fifty-one percent or more of the capital stock, if any, or assets of which is owned by a person or persons: (1) who are active in the daily affairs of the enterprise, (2) who have the power to direct the management and policies of the enterprise, and (3) who are members of a minority, as such term is defined in subsection (a) of Conn. Gen. Stat. § 32-9n; and
10. “public works contract” means any agreement between any individual, firm or corporation and the State or any political subdivision of the State other than a municipality for construction, rehabilitation, conversion, extension, demolition or repair of a public building, highway or other changes or improvements in real property, or which is financed in whole or in part by the State, including, but not limited to, matching expenditures, grants, loans, insurance or guarantees. 
For purposes of this Section, the terms “Contract” and “contract” do not include a contract where each contractor is (1) a political subdivision of the state, including, but not limited to, a municipality, unless the contract is a municipal public works contract or quasi-public agency project contract, (2) any other state, including but not limited to any federally recognized Indian tribal governments, as defined in Conn. Gen. Stat. § 1-267, (3) the federal government, (4) a foreign government, or (5) an agency of a subdivision, agency, state or government described in the immediately preceding enumerated items (1), (2), (3), or (4).
(B)
(1)	The Contractor agrees and warrants that in the performance of the Contract such Contractor will not discriminate or permit discrimination against any person or group of persons on the grounds of race, color, religious creed, age, marital status, national origin, ancestry, sex, gender identity or expression, status as a veteran, intellectual disability, mental disability or physical disability, including, but not limited to, blindness, unless it is shown by such Contractor that such disability prevents performance of the work involved, in any manner prohibited by the laws of the United States or of the State of Connecticut; and the Contractor further agrees to take affirmative action to ensure that applicants with job-related qualifications are employed and that employees are treated when employed without regard to their race, color, religious creed, age, marital status, national origin, ancestry, sex, gender identity or expression, status as a veteran, intellectual disability, mental disability or physical disability, including, but not limited to, blindness, unless it is shown by the Contractor that such disability prevents performance of the work involved; 
(2) the Contractor agrees, in all solicitations or advertisements for employees placed by or on behalf of the Contractor, to state that it is an “affirmative action‑equal opportunity employer” in accordance with regulations adopted by the Commission; 
(3) the Contractor agrees to provide each labor union or representative of workers with which the Contractor has a collective bargaining agreement or other contract or understanding and each vendor with which the Contractor has a contract or understanding, a notice to be provided by the Commission, advising the labor union or workers’ representative of the Contractor’s commitments under this Section and to post copies of the notice in conspicuous places available to employees and applicants for employment; 
(4) the Contractor agrees to comply with each provision of this Section and Conn. Gen. Stat. §§ 46a-68e and 46a-68f and with each regulation or relevant order issued by said Commission pursuant to Conn. Gen. Stat. §§ 46a-56, 46a-68e and 46a-68f; and 
(5) the Contractor agrees to provide the Commission on Human Rights and Opportunities with such information requested by the Commission, and permit access to pertinent books, records and accounts, concerning the employment practices and procedures of the Contractor as relate to the provisions of this Section and Conn. Gen. Stat. § 46a-56. If the contract is a public works contract, municipal public works contract or contract for a quasi-public agency project, the Contractor agrees and warrants that he will make good faith efforts to employ minority business enterprises as subcontractors and suppliers of materials on such public works projects.
(C)	Determination of the Contractor’s good faith efforts shall include, but shall not be limited to, the following factors: The Contractor’s employment and subcontracting policies, patterns and practices; affirmative advertising, recruitment and training; technical assistance activities and such other reasonable activities or efforts as the Commission may prescribe that are designed to ensure the participation of minority business enterprises in public works projects.
(D) 	The Contractor shall develop and maintain adequate documentation, in a manner prescribed by the Commission, of its good faith efforts.
(E)	The Contractor shall include the provisions of subsection (B) of this Section in every subcontract or purchase order entered into in order to fulfill any obligation of a contract with the State and in every subcontract entered into in order to fulfill any obligation or a municipal public works contract for a quasi-public agency project, and such provisions shall be binding on a subcontractor, vendor or manufacturer unless exempted by regulations or orders of the Commission. The Contractor shall take such action with respect to any such subcontract or purchase order as the Commission may direct as a means of enforcing such provisions including sanctions for noncompliance in accordance with Conn. Gen. Stat. §46a-56, as amended; provided if such Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction by the Commission regarding a State contract, the Contractor may request the State of Connecticut to enter into any such litigation or negotiation prior thereto to protect the interests of the State and the State may so enter.
(F) 	The Contractor agrees to comply with the regulations referred to in this Section as they exist on the date of this Contract and as they may be adopted or amended from time to time during the term of this Contract and any amendments thereto.
(G)	
(1)	The Contractor agrees and warrants that in the performance of the Contract such Contractor will not discriminate or permit discrimination against any person or group of persons on the grounds of sexual orientation, in any manner prohibited by the laws of the United States or the State of Connecticut, and that employees are treated when employed without regard to their sexual orientation; 
(2) the Contractor agrees to provide each labor union or representative of workers with which such Contractor has a collective bargaining agreement or other contract or understanding and each vendor with which such Contractor has a contract or understanding, a notice to be provided by the Commission on Human Rights and Opportunities advising the labor union or workers’ representative of the Contractor’s commitments under this Section, and to post copies of the notice in conspicuous places available to employees and applicants for employment; 
(3) the Contractor agrees to comply with each provision of this Section and with each regulation or relevant order issued by said Commission pursuant to Conn. Gen. Stat. § 46a-56; and 
(4) the Contractor agrees to provide the Commission on Human Rights and Opportunities with such information requested by the Commission, and permit access to pertinent books, records and accounts, concerning the employment practices and procedures of the Contractor which relate to the provisions of this Section and Conn. Gen. Stat. § 46a-56.
(H)	The Contractor shall include the provisions of the foregoing paragraph in every subcontract or purchase order entered into in order to fulfill any obligation of a contract with the State and such provisions shall be binding on a subcontractor, vendor or manufacturer unless exempted by regulations or orders of the Commission. The Contractor shall take such action with respect to any such subcontract or purchase order as the Commission may direct as a means of enforcing such provisions including sanctions for noncompliance in accordance with Conn. Gen. Stat. § 46a-56, as amended; provided, if such Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction by the Commission regarding a State contract, the Contractor may request the State of Connecticut to enter into any such litigation or negotiation prior thereto to protect the interests of the State and the State may so enter.
(I)	Pursuant to subsection (c) of section 4a-60 and subsection (b) of section 4a-60a of the Connecticut General Statutes, the Contractor, for itself and its authorized signatory of this Contract, affirms that it understands the obligations of this section and that it will maintain a policy for the duration of the Contract to assure that the Contract will be performed in compliance with the nondiscrimination requirements of such sections. The Contractor and its authorized signatory of this Contract demonstrate their understanding of this obligation by (A) having provided an affirmative response in the required online bid or response to a proposal question which asks if the contractor understands its obligations under such sections, (B) signing this Contract, or (C) initialing this nondiscrimination affirmation in the following box:  
2.13.	Freedom of Information. 
(A)	Confidential Information. The State will afford due regard to the Applicant’s request for the protection of proprietary or confidential information which the Agency receives. However, all materials associated with the Agreement are subject to the terms of the Connecticut Freedom of Information Act (“FOIA”) and all corresponding rules, regulations and interpretations. In making such a request, the Applicant may not merely state generally that the materials are proprietary or confidential in nature and not, therefore, subject to release to third parties. Those particular sentences, paragraphs, pages or sections that the Applicant believes are exempt from disclosure under the FOIA must be specifically identified as such. Convincing explanation and rationale sufficient to justify each exemption consistent with the FOIA must accompany the request. The rationale and explanation must be stated in terms of the prospective harm to the competitive position of the Applicant that would result if the identified material were to be released and the reasons why the materials are legally exempt from release pursuant to the FOIA. To the extent that any other provision or part of the Agreement, the Records and the specifications, conflicts or is in any way inconsistent with this Section, this Section controls and shall apply and the conflicting provision or part shall not be given effect. If the Applicant indicates that certain documentation is submitted in confidence, by specifically and clearly marking said documentation as “CONFIDENTIAL”, the State will endeavor to keep said information confidential to the extent permitted by law. The State, however, has no obligation to initiate, prosecute or defend any legal proceeding or to seek a protective order or other similar relief to prevent disclosure of any information that is sought pursuant to a FOIA request. The Applicant shall have the burden of establishing the availability of any FOIA exemption in any proceeding where it is an issue. In no event shall the Agency or the State have any liability for the disclosure of any documents or information in its possession which the State believes are required to be disclosed pursuant to the FOIA or other requirements of law.
(B)	Disclosure of Records. This Agreement may be subject to the provisions of Section 1-218 of the Connecticut General Statutes. In accordance with this statute, each contract in excess of two million five hundred thousand dollars between a public agency and a person for the performance of a governmental function shall (a) provide that the public agency is entitled to receive a copy of records and files related to the performance of the governmental function, and (b) indicate that such records and files are subject to FOIA and may be disclosed by the public agency pursuant to FOIA. No request to inspect or copy such records or files shall be valid unless the request is made to the public agency in accordance with FOIA. Any complaint by a person who is denied the right to inspect or copy such records or files shall be brought to the Freedom of Information Commission in accordance with the provisions of Sections 1-205 and 1-206 of the Connecticut General Statutes.
	2.14.	Whistleblowing. This Agreement may be subject to the provisions of Section 4-61dd of the Connecticut General Statutes if the amount of this Agreement is a “large state contract” as that term is defined in such statute. In accordance with this statute, if an officer, employee or appointing authority of the Applicant takes or threatens to take any personnel action against any employee of the Applicant in retaliation for such employee's disclosure of information to any employee of the contracting state or quasi-public agency or the Auditors of Public Accounts or the Attorney General under the provisions of such statute, the Applicant shall be liable for a civil penalty of not more than five thousand dollars ($5,000) for each offense, up to a maximum of twenty percent (20%) of the value of this Agreement. Each violation shall be a separate and distinct offense and in the case of a continuing violation, each calendar day's continuance of the violation shall be deemed to be a separate and distinct offense. The State may request that the Attorney General bring a civil action in the Superior Court for the Judicial District of Hartford to seek imposition and recovery of such civil penalty. In accordance with such statute, each large state contractor, as defined in the statute, shall post a notice of relevant sections of the statute relating to large state contractors in a conspicuous place which is readily available for viewing by the employees of the Applicant.
2.15. 	Executive Orders and Other Enactments.

1. All references in this Agreement to any Federal, State, or local law, statute, public or special act, executive order, ordinance, regulation or code (collectively, “Enactments”) shall mean Enactments that apply to the Agreement at any time during its term, or that may be made applicable to the Agreement during its term. This Agreement shall always be read and interpreted in accordance with the latest applicable wording and requirements of the Enactments.  Unless otherwise provided by Enactments, the Applicant is not relieved of its obligation to perform under this Agreement if it chooses to contest the applicability of the Enactments or the State’s authority to require compliance with the Enactments.

1. This Agreement is subject to the provisions of Executive Order No. Three of Governor Thomas J. Meskill, promulgated June 16, 1971, concerning labor employment practices, Executive Order No. Seventeen of Governor Thomas J. Meskill, promulgated February 15, 1973, concerning the listing of employment openings and Executive Order No. Sixteen of Governor John G. Rowland promulgated August 4, 1999, concerning violence in the workplace, all of which are incorporated into and are made a part of this Agreement as if they had been fully set forth in it. 

1. This Agreement may be subject to (1) Executive Order No. 14 of Governor M. Jodi Rell, promulgated April 17, 2006, concerning procurement of cleaning products and services; and (2) Executive Order No. 61 of Governor Daniel P. Malloy promulgated December 13, 2017 concerning the Policy for the Management of State Information Technology Projects, as issued by the Office of Policy and Management, Policy ID IT-SDLC-17-04.  If any of the Executive Orders referenced in this subsection is applicable, it is deemed to be incorporated into and made a part of this Agreement as if fully set forth in it. 

2.16.	Campaign Contribution Restriction. For all State contracts, defined in section 9-612 of the Connecticut General Statutes as having a value in a calendar year of $50,000 or more, or a combination or series of such agreements or contracts having a value of $100,000 or more, the authorized signatory to this Contract represents that they have received the State Elections Enforcement Commission’s notice advising state contractors of state campaign contribution and solicitation prohibitions, and will inform its principals of the contents of the notice.

	2.17.	Other Debt.  The Applicant will not, either directly or indirectly, guarantee, endorse, become surety for, or otherwise be or become responsible for the obligations of any other person, whether by agreement to purchase the indebtedness of any other person, or agreement for the furnishing of funds to any other person, directly or indirectly, through the purchase of goods, supplies, (or by way of stock purchase, capital contribution, advance or loan) or for the purpose of paying or discharging the indebtedness of any other person or otherwise, except for the endorsement by the Applicant of negotiable instruments for collection in the ordinary course of business without the written consent of the Commissioner.

2.18.	Conflict of Interest. The Applicant will adopt and enforce measures appropriate to assure that no member of the Applicant's governing bodies and none of its officers or employees shall have or acquire voluntarily an interest in any agreement or proposed agreement in connection with the undertaking or carrying out of the Project.

	2.19.	Notification of Instance of Default by Applicant.  The Applicant shall notify the Commissioner promptly of the occurrence of any default hereunder or under any of the other Project Documents, or any other document, instrument or agreement to which the Applicant or its properties are subject and of the actions it intends to take in order to cure such default in a timely manner.

2.20.	Business Continuation and Transfer of Control. The Applicant shall not, either voluntarily or involuntarily, without the prior written consent of the Commissioner, (i) discontinue its business, (ii) be dissolved or otherwise suffer or permit any termination of its status as a business entity as described in Section 2.1 above, (iii) transfer, sell or assign all or a material portion of its properties or assets, (iv) enter into any merger or consolidation with another entity in which the Applicant is not the surviving entity, or (v) enter into any merger or consolidation with another entity in which the current shareholders of the Applicant do not own at least fifty one percent (51%) of the surviving entity.
	
2.21.	Representations in Other Documents.  All statements contained in any certificate, financial statement, legal opinion or other instrument delivered by or on behalf of the Applicant or any guarantor pursuant to or in connection with this Agreement shall constitute representations and warranties made under this Agreement.  All representations and warranties made under this Agreement shall be made at and as of the date of this Agreement, and at and as of the date of receipt of the Funding.  All representations and warranties made under this Agreement shall survive the execution and delivery hereof and shall not be deemed to have been waived by any investigation made or not made by the State.  This Agreement and the Project Documents to which the Applicant is a party, when delivered, will be legal, valid, and binding obligations of the Applicant, enforceable against it in accordance with their respective terms.

2.22.	Tax Exempt Status.  Applicant represents and warrants that:  (i) it is an organization described in section 501(c)(3) of the Internal Revenue Code (the “Code”), or corresponding provisions of prior law and that is not a "private foundation" as defined in the Code; (ii) it has received a letter or letters from the Internal Revenue Service to such effect; (iii) such letter or letters have not been modified, limited or revoked; (iv) it is in compliance with all terms, conditions and limitations, if any, contained in such letter; (v) the facts and circumstances which form the basis of such letter as represented to the Internal Revenue Service continue to substantially exist; and (vi) it is exempt from Federal income taxation under  section 501(a) of the Code.

[bookmark: _Hlk100562584]	 2.23.   Easements, Declaration of Covenants, and Declaration of Preservation Restrictions.  Applicant shall provide the State with appropriate evidence of the Applicant’s <<title to >> <<leasehold interest in>> the property, a legal description of which is attached hereto as Exhibit C, and any such other supporting documentation as the State shall require.  The Applicant shall execute and file on the land records of <name of Municipality>. an Easements, Declaration of Covenants, and Declaration of Preservation Restrictions in form and substance acceptable to the State in its sole discretion. 


ARTICLE 3 - PROJECT ADMINISTRATION

3.1.	Audit and Inspection of Plant, Places of Business and Records. 
(a) The State and its agents, including, but not limited to, the Connecticut Auditors of Public Accounts, Attorney General and State’s Attorney and their respective agents, or where applicable, federal agencies, may, at reasonable hours, inspect and examine all of the parts of the Applicant’s and Applicant’s Parties’ plants and places of business which, in any way, are related to, or involved in, the performance of this Agreement. The Applicant shall comply with federal and state single audit standards as applicable. 
(b) The Applicant shall maintain, and shall require each of the Applicant Parties to maintain, accurate and complete Records. The Applicant shall make all of its and the Applicant Parties’ Records available at all reasonable hours for audit and inspection by the State and its agents.
(c) The State shall make all requests for any audit or inspection in writing and shall provide the Applicant with at least twenty-four (24) hours’ notice prior to the requested audit and inspection date. If the State suspects fraud or other abuse, or in the event of an emergency, the State is not obligated to provide any prior notice. 

(d) The Applicant will pay for all costs and expenses of any audit and inspection which reveals information that, in the sole determination of the State, is sufficient to constitute a breach by the Applicant under this Agreement. The Applicant will remit full payment to the State for such audit or inspection no later than thirty (30) days after receiving an invoice from the State. 

(e) The Applicant shall keep and preserve or cause to be kept and preserved all of its and Applicant Parties’ Records until three (3) years after the latter of (i) final payment under this Agreement, or (ii) the expiration or earlier termination of this Agreement, as the same may be modified for any reason. The State may request an audit or inspection at any time during this period. If any Claim or audit is started before the expiration of this period, the Applicant shall retain or cause to be retained all Records until all Claims or audit findings have been resolved. 

(f) The Applicant shall cooperate fully with the State and its agents in connection with an audit or inspection. Following any audit or inspection, the State may conduct and the Applicant shall cooperate with an exit conference.

(g) The Applicant must incorporate this entire Section verbatim into any contract or other agreement it enters into with any Applicant Party. 

(h) For purposes of this paragraph, the word "contractor" shall be deemed to mean "nonstate entity," as that term is defined in Section 4-230 of the Connecticut General Statutes.  The contractor shall provide for an annual financial audit acceptable to the State for any expenditure of state-awarded funds made by the contractor.  Such audit shall include management letters and audit recommendations.  The State Auditors of Public Accounts shall have access to all records and accounts for the fiscal year(s) in which the award was made.  The contractor will comply with federal and state single audit standards as applicable.

3.2	Payment to Applicant.  The Applicant agrees to and shall comply with the following with respect to the Funding:

(A) Office of the State Comptroller Electronic Fund Transfer Automated Clearing House (“ACH”)(EFT) Program.  Upon the execution of this Agreement, the Applicant shall provide current, verifiable bank account information for accounts with Applicant’s bank to the Office of the State Comptroller (“OSC”) by submitting a completed Electronic Funds Transfer ACH (EFT) Election Form, and such additional information as the OSC may require (https://www.osc.ct.gov/vendor/directdeposit.html).

(B) Requisition Form.  In order to bring about the transfer of moneys to the account designated under subsection (A) above (the “Account”), the Applicant shall requisition funds on forms provided by the Commissioner and in the manner prescribed by this Agreement.  Payment to the Applicant will be made based upon said requisition forms.

(C) Pre-agreement Costs.  Unless authorized by the Commissioner in writing, no costs incurred prior to [  date  ] are eligible for reimbursement from the Funding.

(D) Deadline.  The Applicant agrees that the Project shall be completed no later than [ date ] (the “Deadline”), and expenses incurred after the Deadline date shall not be eligible for reimbursement from the Funding.

	3.3.	Insurance.  Applicant shall maintain all required insurance in amounts, form, substance and quality acceptable to the State, as described more fully in Exhibit B, attached hereto and made a part hereof.  A certificate evidencing such insurance shall be delivered to the Commissioner at the time of execution of this Agreement, and annually thereafter for the duration of the <Agreement>[Use <Project Financing Plan and Budget> if planning/studies/feasibility projects with no collateral or if the collateral is liquid e.g. letter of credit or cash collateral].

	3.4.	Personal Service Contracts.  All Project cost items of personal service, except those to be performed by volunteers and those to be performed by employees of the Applicant who will not receive extra compensation for such service, shall be performed pursuant to a written contract, and the Applicant shall, upon request, provide the Commissioner with copies of all such contracts.

<If Property Restrictions>
	3.5.	Inspections.  The Commissioner may from time to time, at their discretion, during regular business hours, make an inspection of the Applicant’s property that is subject to any restriction under Section 2.15 of this Agreement, and the Applicant shall assist the Commissioner in said inspection and shall make available such books and other records as the Commissioner may reasonably request.

	3.6.	Repayment to State. In the event that an audit referred to in Section 3.1 above demonstrates that the actual expenditures made by the Applicant in connection with the Project are less than the maximum allowable amounts for disbursement by the State, as set forth in Section 1.1 above, any such excess disbursement made by the State in respect of the Funding shall become immediately due and payable by the Applicant to the State within ninety (90) days after the end date of the most recently approved Project Financing Plan and Budget.  Upon repayment by the Applicant of such excess amount of the Funding which has been disbursed to the Applicant, the stated amount of the Funding under this Agreement shall be amended, as applicable, so as to evidence the actual amount of the Funding which has been received by the Applicant.

3.7.	Report.  No later than sixty (60) days before the Deadline, the Applicant shall furnish to the State a final summary report with such information and in a format as requested by the State, including but not limited to a program evaluation narrative, financial reporting including copies of invoices, proof of payment and a certificate of actual eligible costs, digital images showing grant work completed lien waivers from contractors, a certificate of conformance, and a copy of the Easements, Declaration of Covenants, and Declaration of Preservation Restrictions s recorded on the land records of <name of municipality> as described in Section 2.23 herein.– 


ARTICLE 4 - DEFAULT

	4.1.	Instances of Default.  The occurrence of any of the following events shall constitute a default under this Agreement (an "Instance of Default"):

		(A)	Breach of Agreement.  If the Applicant fails to perform any act, duty, or obligation set forth herein or in any Project Document or fails to forebear from any unpermitted act, or if the Applicant abandons or terminates the Project, or takes such steps that such an abandonment or termination is imminent.

		(B)	Misrepresentation.  If any representation or warranty made by the Applicant or caused to be made for the Applicant in this Agreement or any of the Project Documents prove at any time to be incorrect in any material respect.

		(C)	Unpaid Judgments.  If a judgment or judgments for the payment of money shall be rendered against Applicant and any such judgment shall remain unpaid, unstayed on appeal, unbonded, undischarged or undismissed for a period of ninety (90) consecutive days.

		(D)	Receivership or Bankruptcy.  If the Applicant shall: (i) apply for or consent to the appointment of a receiver, trustee or liquidator of all or a substantial part of any of its assets; (ii) be unable or admit in writing its inability to pay its debts as they mature; (iii) file or permit the filing of any petition or reorganization or the like under any insolvency or bankruptcy law, or the adjudication of it as a bankrupt, or make an assignment for the benefit of creditors or consent to any form of arrangement for the satisfaction, settlement or delay of debt or the appointment of a receiver for all or any part of its properties; or (iv) any action shall be taken by Applicant for the purpose of effecting any of the foregoing.

		(E)	Change in Business Structure.   If the Applicant shall dissolve or liquidate, or be dissolved or liquidated, or cease to legally exist, or merge or consolidate, or be merged or consolidated with or into any corporation or other business entity without the written consent of the Commissioner.
		
		(F)	Condemnation or Seizure.  If any Federal, state or local governmental instrumentality, body or agency shall condemn, seize or otherwise appropriate, or take custody or control of all or any substantial portion of the properties or assets of Applicant.

		(G)	Lack of Adequate Security.  If the State, at any time and in good faith, deems itself to be insecure.  For the purposes of this Agreement, the State shall be entitled to deem itself insecure when some event occurs, fails to occur or is threatened or some objective condition exists or is threatened which materially impairs the prospects of the Applicant's business, or which materially affects the financial condition or business operations of Applicant.  Also included is the actual or threatened waste, removal, or demolition of, or material alteration to, any significant part of the Applicant’s property.

		(H)	Cancellation of Insurance.  Failure of the Applicant to keep in force all insurance required by this Agreement.

		(I)	Failure to Pay Debts.  Failure of the Applicant or any guarantor to pay its debts as such debts become due.  Failure to pay when due and payable the principal of or interest on or any other amount owed with respect to any indebtedness for borrowed money upon which either the Applicant or any guarantor is obligated to make payment, or the maturity of any such indebtedness shall have been accelerated in accordance with the provisions of any agreement or instrument providing for the creation of or concerning such indebtedness, or any event shall have occurred and be continuing after any applicable cure period which would permit any holder or holders of such indebtedness, any trustee or agency acting on behalf of such holder or holders or any other person so to accelerate such maturity.


	4.2.	Events in Instances of Default. 

		(A)	Notice of Default. If the Applicant defaults or shall commit or allow any breach of the Applicant’s covenants, agreements and other obligations under this Agreement, material or otherwise, including, without limitation, an Instance of Default, hereunder, the Commissioner shall notify the Applicant of the default in writing (“Notice of Default”).

		(B)	Opportunity to Cure.  Upon the occurrence of an Instance of Default, the Commissioner may determine that permitting an opportunity to cure a default could jeopardize the Project or security, or would not be in the best interests of the State.  Under those circumstances, no opportunity to cure need be given and the Commissioner may seek other remedies.  Without in any way limiting the preceding right to act without providing the opportunity to cure, the Commissioner may provide the Applicant thirty (30) days after the Notice of Default, or such longer period of time as the Commissioner may determine and set forth in writing, to cure or remedy the default or breach.  Said cure or remedy will not be effective unless accepted, in writing, by the Commissioner. 

		(C)	Remedies.  Upon the occurrence of an Instance of Default, the State, acting by the Commissioner, shall have, to the full extent permitted by law, each and all of the following remedies in addition to those provided for in other portions of this Agreement:
			(1)	To suspend all further payments by the State to the Applicant until such default is cured to the satisfaction of the Commissioner;

			(2)	To proceed to enforce the performance or observance of any obligations, agreements, or covenants of the Applicant or any guarantor in this Agreement or the Project Documents;

			(3)	To declare the entire amount of the Funding to be immediately due and payable and to bring any and all actions at law or in equity as may be necessary to enforce said obligation of repayment.  In such Instances of Default, the Applicant hereby agrees to repay immediately to the State the entire amount of the Funding received and liquidated damages equal to five percent (5%) of the total amount of the Funding received;

			(4)	The right to a writ of mandamus, injunction or similar relief against the Applicant or any or all of the members of the Applicant's governing body, or against the officers, agents or representatives of the Applicant, as may be appropriate, because of such default or breach;

			(5)	The right to maintain any and all actions at law or suits in equity, including receivership or other proper proceedings, to cure or remedy any defaults or breaches of covenants under this Agreement;

			(6)	 The Applicant understands and agrees that, upon an event of default or after a judgment hereon, all expenditures incurred by State under this Agreement, including the Funding, shall bear interest at the rate of fifteen percent (15%) per annum from the date of demand, default or judgment as applicable.

			(7)	The State may collect costs associated with collection efforts as outlined in section 2.9 of this Agreement.


	
ARTICLE 5 - MISCELLANEOUS PROVISIONS

	5.1.	Nonwaiver & Sovereign Immunity.  

	(A)	If the State does not exercise, or delays in exercising, or exercises in part any of the State’s rights and remedies set forth in this Agreement for the curing or remedying of any default or breach of covenant or condition, or any other right or remedy, in no event shall such non‑exercise, delay or partial exercise be construed as a waiver of full action by the State or a waiver of any subsequent default or breach of covenant or condition. 

	(B)	The parties acknowledge and agree that nothing in the Agreement shall be construed as a modification, compromise or waiver by the State of any rights or defenses of any immunities provided by Federal law or the laws of the State of Connecticut to the State or any of its officers and employees, which they may have had, now have or will have with respect to all matters arising out of the Agreement. To the extent that this section conflicts with any other Section, this Section shall govern.

	5.2.	Severability.  If any term or provision of this Agreement or its application to any person, entity or circumstance shall, to any extent, be held to be invalid or unenforceable, the remainder of this Agreement or the application of such term or provision shall not be affected as to persons, entities or circumstances other than those as to whom or to which it is held to be invalid or unenforceable. Each remaining term and provision of the Agreement shall be valid and enforced to the fullest extent possible by law.

	5.3.	Agreement Date.  This Agreement shall become effective as of the date of its approval by the Attorney General of the State of Connecticut.

	5.4.	Counterparts; Electronic Signatures.  This Agreement may be executed in counterparts, and all such executed counterparts shall constitute the same agreement. Transmittal of the signatures of the parties to this Agreement by email or facsimile shall be deemed as effective as an original signature thereon.

	5.5.	Multiple Applicants.  INTENTIONALLY OMITTED.

	5.6.	Notices.  Any notice to the Applicant pursuant hereto or pursuant to any of the Project Documents may be served in person or be sent by certified mail, return receipt requested or by recognized overnight courier service.  Any such requirement shall be deemed met by any written notice personally served at the principal place of business of the Applicant, or at such other address as the Applicant shall notify the Commissioner, or sent as aforesaid and addressed to the Applicant at <Applicant Address> or at such other address as provided above.  Any notice to the State or Commissioner shall be addressed to the Commissioner, Department of Economic and Community Development, at 450 Columbus Boulevard, Suite 5, Hartford, CT 06103.  Any notice served upon the State or Commissioner under this Agreement or any other Project Document shall be effective only upon receipt by the Commissioner.

	5.7.	Waivers by Applicant.   The Applicant and all others who may become liable for all or any part of this obligation do hereby waive demand, presentment for payment, protest, notice of protest and notice of non‑payment of this Agreement and do hereby consent to any number of renewals or extensions of the time of payment hereof and agree that any such renewals or extensions may be made without notice to any of said parties and without affecting their liability herein and further consent to the release of any part or parts or all of the security for the payment hereof and to the release of any party or parties liable hereon, all without affecting the liability of the other persons, firms or corporations liable for the payment of this Agreement.

	5.8.	Headings, Number and Gender. The headings given to the Sections in the Agreement are inserted only for convenience and are in no way to be construed as part of the Agreement or as a limitation of the scope of the particular Section to which the heading refers. Whenever the context so requires, the plural or singular shall include each other and the use of any gender shall include all genders.

	5.9.	Amendments; Supremacy and Entirety of Agreement.
 
	(A)	No amendment to or modification of this Agreement shall be valid or binding unless made in writing, signed by the parties and, where applicable, approved by the Connecticut Attorney General. Any and all documents authorized in connection with this Agreement shall be subject to the terms of this Agreement. This Agreement contains the complete and exclusive statement of the terms agreed to by the parties. 
(B)	In the event that the Applicant seeks modification in the form of a consent or a subordination to financing required by the Applicant in its normal course of business, the Applicant shall request such modification in writing to the Commissioner not less than thirty (30) days prior to the date such modification is required.  The Applicant shall promptly reimburse the State for expenses, including reasonable attorneys’ fees, incurred in negotiating and entering into such modification.

	5.10.	Provision of Other Documents.  Upon the request of the Commissioner, the Applicant shall execute and deliver or cause to be executed and delivered such further documents and instruments and do such further acts and things as the Commissioner may request in order to effectuate more fully the purposes of this Project, to secure more fully the payment of the Funding in accordance with its terms, and to vest more completely in and assure to the Commissioner its rights under this Agreement.  Without limiting the generality of the foregoing, the Applicant will join with the Commissioner in executing such financing statements, agreements, notices or other documents or instruments as the Commissioner shall deem necessary or desirable to create, preserve, protect, maintain or enforce its rights and interests in and its liens on the property of the Applicant.  The Applicant shall pay the cost of filing and recording, or refiling and re-recording, such documents and instruments in all public offices in which such filing or recording, or refiling or re-recording, is deemed by the Commissioner to be necessary or desirable.

	5.11.	Assignment. The Applicant shall not assign any of its rights or obligations under this Agreement, voluntarily or otherwise, in any manner without the prior written consent of the Commissioner. The State may void any purported assignment in violation of this section and declare the Applicant in breach of Agreement. Any termination by the State for a breach is without prejudice to the State’s rights or possible Claims.

	5.12.	Survival of Representations, Warranties and Covenants.  For the purposes of this Agreement, the term “Contractor” or “Applicant” shall mean and include any successor or assigns of Applicant including any representative of Applicant under the provisions of any state or Federal law governing bankruptcy, insolvency, receivership or reorganization.  All warranties, representations and covenants made by the Applicant in this Agreement or in any certificate or instruments delivered to the State in connection with the Funding shall be considered to have been relied upon by the Commissioner and shall survive until the earlier of: (i) ten (10) years after receipt of the last installment of the Funding; or (ii) return of the funding by the Applicant to the State, as may be required or demanded by the State.  This Agreement shall be binding upon and inure to the benefit of the successors and assigns of each of the parties; provided, however, that nothing in this provision shall imply that the Applicant has the right or authority to assign its rights, duties or obligations hereunder or under any of the Project Documents without the written consent of the Commissioner.

	5.13.	Governing Documents.  In the event of any conflict between this Agreement and any of the Project Documents, this Agreement shall be controlling.

	5.14.	Third Parties.  This Agreement is between the State and the Applicant only and shall not be relied upon by any third party.  

	5.15.	Forum and Choice of Law.  The parties deem this Agreement to have been made in the City of Hartford, State of Connecticut.  Both parties agree that it is fair and reasonable for the validity and construction of the Agreement to be, and it shall be, governed by the laws and court decisions of the State of Connecticut, without giving effect to its principles of conflicts of laws.  To the extent that any immunities provided by Federal law or the laws of the State of Connecticut do not bar an action against the State, and to the extent that these courts are courts of competent jurisdiction, for the purpose of venue, the complaint shall be made returnable to the Judicial District of Hartford only or shall be brought in the United States District Court for the District of Connecticut only, and shall not be transferred to any other court, provided, however, that nothing here constitutes a waiver or compromise of the sovereign immunity of the State of Connecticut.  The Applicant waives any objection which it may now have or will have to the laying of venue of any Claims in any forum and further irrevocably submits to such jurisdiction in any suit, action or proceeding.

5.16.	Termination. This Agreement shall remain in full force and effect for the entire term of the contract period unless terminated by the State. 

		(A)	Notwithstanding any provisions in this Agreement, the State, through a duly authorized representative, may terminate the Agreement whenever the State makes a written determination that such termination is in the best interests of the State. The State shall notify the Applicant in writing of termination pursuant to this section, which notice shall specify the effective date of termination and the extent to which the Applicant must modify or complete its services prior to such date.	Comment by Zeman, Jeffrey: Paragraph lettering needs to be fixed.	Comment by Dunne, Mary: done

	(B)	Notwithstanding any provisions in this Agreement, the State, through a duly 			authorized employee, may, after making a written determination that the Applicant 		has breached the Agreement and failed to remedy the breach, terminate the 			Agreement in accordance with the provisions ©this Agreement. 

[bookmark: _Hlk100151791](C)	The State shall send a notice of termination in accordance with the Notice Section 	of this Agreement. Upon receiving the termination notice from the State, the 	Applicant shall immediately modify or discontinue all services affected in 	accordance with the terms of the notice, undertake all commercially reasonable 	efforts to mitigate any losses or damages, and deliver to the State all Records. The 	Records are deemed to be the property of the State and the Applicant shall deliver 	them to the State no later than thirty (30) days after the termination of the 	Agreement or fifteen (15) days after the Applicant receives a written request from 	the State for the Records. The Applicant shall deliver those Records that exist in 	electronic, magnetic or other intangible form in a non-proprietary format, such as, 	but not limited to PDF, ASCII or .TXT. 


(D)	Upon receipt of a written notice of termination from the State, the Applicant shall 	Comment by Zeman, Jeffrey: Fix paragraph lettering.	Comment by Dunne, Mary: done
cease operations as the State directs in the notice, and take all actions that are 
necessary or appropriate, or that the State may reasonably direct, for the protection, 
and preservation of the Goods and any other property.  Except for any work which 
the State directs the Applicant to perform in the notice prior to the effective date of 
termination, and except as otherwise provided in the notice, the Applicant shall 
terminate or conclude all existing subcontracts and shall not enter into any further 
subcontracts or other commitments. 

(E) [bookmark: _Hlk100151865]The State shall, within forty-five (45) days of the effective date of termination, reimburse the Applicant for its services rendered and accepted by the State in accordance with the Project Financing Plan and Budget, in addition to all actual and reasonable costs incurred after termination in completing those portions of the services which the notice required the Applicant to complete. However, the Applicant is not entitled to receive and the State will not tender to the Applicant any payments for anticipated or lost profits. Upon request by the State, the Applicant shall assign to the State, or any replacement Applicant which the State designates, all subcontracts, and other commitments, deliver to the State all Records and other information pertaining to its services, and remove from State premises, whether leased or owned, all of Applicant’s property, equipment, waste material and rubbish related to its services the State may request. 

(F) For breach or violation of any of the provisions in the section concerning representations and warranties, the State may terminate the Agreement in accordance with its terms and revoke any consents to assignments given as if the assignments had never been requested or consented to, without liability to the Applicant or Applicant Parties or any third party. 

(G) Upon termination of the Agreement, all rights and obligations shall be null and void, so that no party shall have any further rights or obligations to any other party, except with respect to the sections which survive termination. All representations, warranties, agreements and rights of the parties under the Agreement shall survive such termination to the extent not otherwise limited in the Agreement and without each one of them having to be specifically mentioned in the Agreement. 

(H) Termination of the Agreement pursuant to this Section shall not be deemed to be a breach of contract by DECD.

5.17.	Commercial Transaction and Waiver.  THE APPLICANT AGREES THAT THE TRANSACTION OF WHICH THIS AGREEMENT IS A PART IS A COMMERCIAL TRANSACTION AND WAIVES ANY RIGHT TO NOTICE, PRIOR HEARING, AND ANY OTHER RIGHTS IT MAY HAVE UNDER CHAPTER 903a OF THE CONNECTICUT GENERAL STATUTES, AS MAY BE AMENDED, OR OTHER APPLICABLE LAW WITH RESPECT TO ANY REMEDY WHICH THE STATE MAY DESIRE TO USE, AND THE COMMISSIONER MAY INVOKE ANY PREJUDGMENT REMEDY AVAILABLE TO HIM, INCLUDING, BUT NOT LIMITED TO, GARNISHMENT, ATTACHMENT, FOREIGN ATTACHMENT AND REPLEVIN, WITH RESPECT TO ANY TANGIBLE OR INTANGIBLE PROPERTY (WHETHER REAL OR PERSONAL) OF THE APPLICANT TO ENFORCE THE PROVISIONS OF THE PROJECT DOCUMENTS, WITHOUT GIVING THE APPLICANT ANY NOTICE OR OPPORTUNITY FOR A HEARING. 

	5.18.	Jury Trial Waiver.  THE APPLICANT HEREBY WAIVES TRIAL BY JURY IN ANY COURT IN ANY SUIT, ACTION OR PROCEEDING OR ANY MATTER ARISING IN CONNECTION WITH OR IN ANY WAY RELATED TO THE TRANSACTION OF WHICH THIS AGREEMENT IS A PART AND/OR THE ENFORCEMENT OF ANY OF ITS RIGHTS AND REMEDIES.  THE APPLICANT ACKNOWLEDGES THAT IT MAKES THIS WAIVER KNOWINGLY, VOLUNTARILY AND ONLY AFTER CONSIDERATION OF THE RAMIFICATIONS OF THIS WAIVER WITH ITS ATTORNEY. 


	5.19.	Setoff. The State, in its sole discretion, may setoff and withhold (1) any costs or expenses, including, but not limited to, costs or expenses such as overtime, that the State incurs resulting from the Applicant's unexcused breach under the Agreement and under any other agreement or arrangement that the Applicant has with the State and (2) any other amounts of whatever nature that are due or may become due from the State to the Applicant, against amounts otherwise due or that may become due to the Applicant under the Agreement, or under any other agreement or arrangement that the Applicant has with the State. The State’s right of setoff and right to withhold are not the State’s exclusive remedies for Applicant’s breach, all of which remedies survive any setoffs and withholdings by–the State.
ARTICLE 6 - SPECIAL CONDITIONS


6.1  CEPA Compliance.
 
(A)        Connecticut Environmental Policy Act.  Disbursement of Funding may be subject to the completion of the appropriate Connecticut Environmental Policy Act ("CEPA") review of Project activities.  If Project analysis and review under the provisions of CEPA is necessary, the State will contract a professional engineering/planning firm experienced in preparing CEPA documents, using funds appropriated to the Project.  Said firm shall work at the direction of the State in assessing the Project activities in accordance with CEPA (Conn. Gen. Stat. § 22a-1 and R.C.S.A. §§ 22a-1a-1 to 22a-1a-12).	Comment by Zeman, Jeffrey: Fix paragraph lettering, positioning, and font size.	Comment by Dunne, Mary: done

 	(B)         Environmental Condition of Real Property.  If the State requires it, the Applicant shall conduct, or have other parties conduct, environmental site assessments, environmental surveys, environmental reports, or remedial action plans for the subject real estate related to the Project. If required, the State shall request such assessments and reports as part of the application review process, and the Applicant shall submit the same to the State at the time of its submission of the final Application for funding.  A professional firm licensed to practice in the State of Connecticut shall prepare such assessments and reports and the scope of investigations and report shall conform to the applicable Department of Energy and Environmental Protection laws and regulations, and the applicable American Standards for Testing Material document standards. 
 
6.2       Construction Compliance.
 
		(A) At the time of application for funding, State requires submission of Project design documents, specifications, cost estimates, and other documents outlined in the Applicant’s Historic Restoration Fund Grant Application and all related documents or instruments. All submissions are subject to review, comment and/or approval by the Commissioner’s designee.  Unless notified by the State, for projects with a total project cost of $250,000 or less, the Applicant shall certify that the Project is in compliance with State design, bidding, contracting and construction monitoring requirements.  In these cases, the Applicant shall certify and submit the appropriate documentation during the pre-bid phase, construction phase and close-out phase of the Project.

(B)       Following the execution of this Agreement and prior to the commencement of construction, the Applicant shall submit to the State for review, comment, and approval the following construction-related documents:  (1) bid package(s) including procedures for bidding; (2) bid selection process results; (3) bonding and insurance requirements; (4) copies of contracts; (5) updated list of Project contractors; and (6) schedule of values.  During construction, the Applicant shall submit any change orders to the State for review and approval.  The Applicant shall submit payment requisitions to the State for reimbursement upon completion and acceptance of the grant funded work. 
 
(C)       State requirements for approval of the release of the Funding for construction include review of construction documents, the latest updated budget, bidding process documents, Project schedule and cash flow updates, monthly reports, and any appropriate backup or other materials that the State indicates are needed for review, such as application and certificate of payment (AIA Document G702) approved by the architect and/or engineer, appropriate invoices, and other related or similar documents or instruments.
 
            6.3       Administrative and Project Monitoring Plan.  At the time of application for funding, the Applicant shall submit to the State a project administration plan, acceptable to the State, that describes how the Applicant will document and monitor the financial and construction oversight of the Funding as required by this Agreement and as set forth in the State’s approved Project Financing Plan and Budget.  The purpose of such plan is to assure the completion of the Project in accordance with the approved Financing Plan and Budget and the appropriate use of the Funding.  The plan will address how the Funding will be disbursed in conjunction and in accordance with all contractual agreements related to the Project.  The plan will include the process that the Applicant will undertake to approve payment requisitions and project construction change orders.

	[Remainder of page intentionally blank. Signature page to follow.]





IN WITNESS WHEREOF, the parties hereto make and enter into this Agreement.

 
							«Applicant»



							By:___________________________
Name:	
							Title:
							Duly Authorized 

							Dated:  ________________________                     					




							STATE OF CONNECTICUT 
							DEPARTMENT OF ECONOMIC
							AND COMMUNITY DEVELOPMENT 

							By:  ___________________________ 
Name:  David Lehman
							Title:    Commissioner
							Duly Authorized 

							Dated:  ________________________
 

									
																		
							Approved as to Form:

							OFFICE OF THE ATTORNEY GENERAL

							By:  ___________________________
							Name:
							Title:
							Duly Authorized

							Dated:  ________________________


EXHIBIT A

[Applicant’s Writings]


EXHIBIT B

Insurance Requirements for Non-Profit and For -Profit Entities

(A) 	Before commencing Performance, the Applicant shall procure and maintain at its own cost and expense for the duration of the approved Project Financing Plan and Budget, the following insurance as described in (1) through (7) below; provided however, that if this project is (i) financial assistance of less than $100,000, (ii) a planning grant, or (iii) a predevelopment loan, only items 1 and 2 as set forth herein shall apply. Applicant shall assume any and all deductibles in the described insurance policies. The Applicant’s insurers shall have no right of recovery or subrogation against the State and the described Applicant’s insurance shall be primary coverage. Any failure to comply with the claim reporting provisions of the policy shall not affect coverage provided to the State.


(1) Commercial General Liability:  $1,000,000 combined single limit per occurrence for bodily injury, personal injury and property damage.  Coverage shall include Premises and Operation, Independent Contractors, Product and Completed Operations and Contractual Liability and Broad Form Property Damage coverage.  If a general aggregate is used, the general aggregate limit shall apply separately to the Agreement or the general aggregate limit shall be twice the occurrence limit.

(2) Workers’ Compensation and Employer’s Liability:  Statutory coverage in compliance with Connecticut.  Coverage shall include Employer’s Liability with minimum limits of $100,000 each accident, $500,000 Disease – Policy limit, $100,000 each employee.

(3) Automobile Liability: $1,000,000 combined single limit per accident for bodily injury.  Coverage extends to owned, hired and non-owned automobiles.  If the vendor/contractor does not own an automobile, but one is used in the execution of the contract, then only hired and non-owned coverage is required.  If a vehicle is not used in the execution of the contract then automobile coverage is not required.

(4) Directors and Officers Liability:  $1,000,000 per occurrence limit of liability; provided, however, that Directors and Officers Liability insurance shall not be required for limited liability corporations or limited partnerships.

(5) Comprehensive Crime Insurance:  $100,000 limit for each of the following coverages:  Employee Dishonesty (Form O), Forgery/Alteration (Form B), and Money and Securities coverage for Theft, Burglary, Robbery, Disappearance and Destruction.

(6) Builders Risk:  (Construction Phase) With respect to any work involving the construction of real property during the construction project, Connecticut as a Loss Payee.

(7) Property Insurance:  (Post Construction) Connecticut shall be listed as a Loss Payee.


 (B)  Additional Insurance Provisions


(1) The State of Connecticut Department of Economic and Community Development, its officials and employees shall be named as an Additional Insured on the Commercial General Liability policy.  Additional Insured status is not required for items (A)2 through (A)7 above.

(2)	Described insurance shall be primary coverage and Applicant and Applicant’s insurer shall have no right of subrogation recovery or subrogation against the State of Connecticut.

(3)	Applicant shall assume any and all deductibles in the described insurance policies.

(4)	Without limiting Applicant’s obligation to procure and maintain insurance for the duration identified in (A) above, each insurance policy shall not be suspended, voided, cancelled or reduced except after thirty (30) days prior written notice by certified mail has been given to the State of Connecticut, with the exception that a ten (10) day prior written notice by certified mail for non-payment of premium is acceptable.   

(5)   Each policy shall be issued by an Insurance Company licensed to do business by Connecticut Department of Insurance and having a Best Rating of A-, VII, or equivalent or as otherwise approved by DECD.


EXHIBIT C

[Legal description of Property]
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