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Mental Health Parity and Addiction Equity Act (MHPAEA) 
NQTLs 

 
 

Definitions 
 

Aggregate lifetime dollar limit means a dollar limitation on the total amount of specified benefits that 
may be paid under a group health plan or health insurance coverage for any coverage unit. 

 
Annual dollar limit means a dollar limitation on the total amount of specified benefits that may be paid in 
a 12-month period under a group health plan or health insurance coverage for any coverage unit. 

 
Medical/surgical benefits means benefits with respect to items or services for medical conditions or 
surgical procedures, as defined under the terms of the plan or health insurance coverage and in 
accordance with applicable Federal and State law, but not including mental health or substance use 
disorder benefits. Any condition defined by the plan or coverage as being or as not being a 
medical/surgical condition must be defined to be consistent with generally recognized independent 
standards of current medical practice (for example, the most current version of the International 
Classification of Diseases (ICD) or State guidelines). 

 
Mental health benefits means benefits with respect to items or services for mental health conditions, as 
defined under the terms of the plan or health insurance coverage and in accordance with applicable 
Federal and State law. Any condition defined by the plan or coverage as being or as not being a mental 
health condition must be defined to be consistent with generally recognized independent standards of 
current medical practice (for example, the most current version of the Diagnostic and Statistical Manual 
of Mental Disorders (DSM), the most current version of the ICD, or State guidelines). 
 
Substance use disorder benefits means benefits with respect to items or services for substance use 
disorders, as defined under the terms of the plan or health insurance coverage and in accordance with 
applicable Federal and State law. Any disorder defined by the plan as being or as not being a substance 
use disorder must be defined to be consistent with generally recognized independent standards of current 
medical practice (for example, the most current version of the DSM, the most current version of the 
ICD, or State guidelines). 

 
Treatment limitations include limits on benefits based on the frequency of treatment, number of visits, 
days of coverage, days in a waiting period, or other similar limits on the scope or duration of 
treatment. Treatment limitations include both quantitative treatment limitations (QTLs), which are 
expressed numerically (such as 50 outpatient visits per year), and non-quantitative treatment 
limitations (NQTLs), which otherwise limit the scope or duration of benefits for treatment under a 
plan or coverage. A permanent exclusion of all benefits for a particular condition or disorder, however, 
is not a treatment limitation for purposes of this definition. 
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SECTION F. NONQUANTITATIVE TREATMENT LIMITATIONS 
 

 Does the health insurance issuer comply with the mental health 
parity requirements regarding NQTLs on MH/SUD benefits? 

 
 

An NQTL is generally a limitation on the scope or duration of benefits for treatment. The MHPAEA 
regulations prohibits a plan or an issuer from imposing NQTLs on MH/SUD benefits in any classification 
unless, under the terms of the plan or coverage as written and in operation, any processes, strategies, 
evidentiary standards, or other factors used in applying the NQTL to MH/SUD benefits in a classification 
are comparable to, and are applied no more stringently than, those used in applying the limitation with 
respect to medical/surgical benefits in the same classification. See 26 CFR 54.9812-1(c)(4)(i), 29 CFR 
2590.712(c)(4)(i), 45 CFR 146.136(c)(4)(i). 

 
The following is an illustrative, non-exhaustive list of NQTLs: 

 
o Medical management standards limiting or excluding benefits based on medical 

necessity or medical appropriateness, or based on whether the treatment is experimental 
or investigative; 

o Prior authorization or ongoing authorization requirements; 
o Concurrent review standards; 
o Formulary design for prescription drugs; 
o For plans with multiple network tiers (such as preferred providers and participating 

providers), network tier design; 
o Standards for provider admission to participate in a network, including reimbursement 

rates; 
o Plan or issuer methods for determining usual, customary, and reasonable charges; 
o Refusal to pay for higher-cost therapies until it can be shown that a lower-cost 

therapy is not effective (also known as “fail-first” policies or “ step therapy” 
protocols); 

o Exclusions of specific treatments for certain conditions; 
o Restrictions on applicable provider billing codes; 
o Standards for providing access to out-of-network providers; 
o Exclusions based on failure to complete a course of treatment; and 
o Restrictions based on geographic location, facility type, provider specialty, and other criteria 

that limit the scope or duration of benefits for services provided under the plan or coverage. 
 

See 26 CFR 54.9812-1(c)(4)(ii), 29 CFR 2590.712(c)(4)(ii), 45 CFR 146.136(c)(4)(ii). For 
additional examples of plan provisions that may operate as NQTLs see Warning Signs, available 
at https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/mental-health-parity/warning- 
signs-plan-or-policy-nqtls-that-require-additional-analysis-to-determine-mhpaea-compliance.pdf. 

 

While NQTLs are generally defined as treatment limitations that are not expressed numerically, the 
application of an NQTL in a numerical way does not modify its non-quantitative character. For example, 
standards for provider admission to participate in a network are NQTLs because such standards are 
treatment limitations that typically are not expressed numerically. See 29 CFR 2590.712 (c)(4)(ii), 45 
CFR 146.136(c)(4)(ii).  Nevertheless, these standards sometimes rely on numerical standards, for 
example, numerical reimbursement rates. In this case, the numerical expression of reimbursement rates 
does not modify the non-quantitative character of the provider admission standards; accordingly, 
standards for provider admission, including associated reimbursement rates to which a participating 
provider must agree, are to be evaluated in accordance with the rules for NQTLs. 

An issuer may consider a wide array of factors in designing medical management techniques for both 

https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/mental-health-parity/warning-signs-plan-or-policy-nqtls-that-require-additional-analysis-to-determine-mhpaea-compliance.pdf
https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/mental-health-parity/warning-signs-plan-or-policy-nqtls-that-require-additional-analysis-to-determine-mhpaea-compliance.pdf
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MH/SUD benefits and medical/surgical benefits, such as cost of treatment; high cost growth; 
variability in cost and quality; elasticity of demand; provider discretion in determining diagnosis, or 
type or length of treatment; clinical efficacy of any proposed treatment or service; licensing and 
accreditation of providers; and claim types with a high percentage of fraud. Based on application of 
these or other factors in a comparable fashion, an NQTL, such as prior authorization, may be required 
for some (but not all) MH/SUD benefits, as well as for some (but not all) medical/ surgical benefits. 
See 26 CFR 54.9812-1(c)(4), 29 CFR 2590.712(c)(4), 45 CFR 146.136(c)(4), 
Example 8. 

 
In order to determine compliance with MHPAEA, the following analysis should be applied to each 
NQTL identified under the plan or coverage: 

 
Step One: 
 

• Identify the NQTL. 
 
 

Identify in the plan documents all the services (both MH/SUD and medical/surgical) to which the 
NQTL applies in each classification. 

 
NOTE: NQTLs may also be included in other documents, such as internal guidelines or provider 
contracts. 

 
Determine which benefits are treated as medical/surgical and which are treated as MH/SUD, and 
analyze the NQTLs under each benefit classification. Plans and issuers should clearly define which 
benefits are treated as medical/surgical and which benefits are treated as MH/SUD under the plan. 
Benefits (such as inpatient treatment at a skilled nursing facility or other non-hospital facility and 
partial hospitalization) must be assigned to classifications using a comparable methodology across 
medical/surgical benefits and MH/SUD benefits. 

 

 
 

Step Two: 
 

• Identify the factors considered in the design of the NQTL. 
 
 
 

Examples of factors include but are not limited to: 
o Excessive utilization; 
o Recent medical cost escalation; 
o Provider discretion in determining diagnosis; 
o Lack of clinical efficiency of treatment or service; 
o High variability in cost per episode of care; 
o High levels of variation in length of stay; 
o Lack of adherence to quality standards; 
o Claim types with high percentage of fraud; 
o Current and projected demand for services. 
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Step Three: 
 

• Identify the sources (including any processes, strategies, evidentiary standards) used to define the 
factors identified above to design the NQTL. 

 
 
 

Examples of sources of factors include, but are not limited to: 
o Internal claims analysis; 
o Medical expert reviews; 
o State and Federal requirements; 
o National accreditation standards; 
o Internal market and competitive analysis; 
o Medicare physician fee schedules; 
o Evidentiary standards, including any published standards as well as internal plan or issuer 

standards, relied upon to define the factors triggering the application of an NQTL to 
benefits. 

 
If these factors are utilized, they must be applied comparably to MH/SUD and medical/surgical benefits. 
 
NOTE: When identifying the sources of the factors considered in designing the NQTL, also identify any 
threshold at which each factor will implicate the NQTL. For example, if high cost is identified as a factor 
used in designing a prior authorization requirement, the threshold dollar amount at which prior 
authorization will be required for any service, should also be identified. 

 
Examples of how factors identified based on evidentiary standards may be defined to set 
applicable thresholds for NQTLs include, but are not limited to: 

o Excessive utilization as a factor to design the NQTL when utilization is two standard 
deviations above average utilization per episode of care. 

o Recent medical cost escalation may be considered as a factor based on internal claims 
data showing that medical cost for certain services increased 10 percent or more per year 
for two years. 

o Lack of adherence to quality standards may be considered as a factor when deviation 
from generally accepted national quality standards for a specific disease category occurs 
more than 30 percent of the time based on clinical chart reviews. 

o High level of variation in length of stay may be considered as a factor when claims data 
shows that 25 percent of patients stayed longer than the median length of stay for acute 
hospital episodes of care. 

o High variability in cost per episode may be considered as a factor when episodes of 
outpatient care are two standard deviations higher in total cost than the average cost per 
episode 20 percent of the time in a 12-month period. 

o Lack of clinical efficiency may be considered as a factor when more than 50 percent of 
outpatient episodes of care for specific diseases are not based on evidence-based 
interventions (as defined by nationally accepted best practices) in a 12-month sample of 
claims data. 

 
Step Four: 

 
• Is the processes, strategies, and evidentiary standards used in applying the NQTL comparable and 

no more stringently applied to MH/SUD and medical/surgical benefits, both as written and in 
operation? 

 
 

Plans and issuers should demonstrate any methods, analyses, or other evidence used to determine 



5  | P a g e   

that any factor used, evidentiary standard relied upon, and process employed in developing and 
applying the NQTL for MH/SUD services and medical/surgical services are comparable. 
 
Examples of methods/analyses substantiating that factors, evidentiary standards and processes 
are comparable: 

o Internal claims database analysis demonstrates that the applicable factors (such as 
excessive utilization or recent increased costs) were implicated for all MH/SUD and 
medical/surgical benefits subject to the NQTL. 

o Review of published literature on rapidly increasing cost for services for MH/SUD and 
medical/surgical conditions and a determination that a key factor(s) was present with 
similar frequency with respect to specific MH/SUD and medical/surgical benefits subject 
to the NQTL. 

o A consistent methodology for analyzing which MH/SUD and medical/surgical benefits 
had “high cost variability” and were therefore subject to the NQTL. 

o Analysis that the methodology for setting usual and customary provider rates for both 
MH/SUD and medical/surgical benefits were the same, both as developed and applied. 

 

NOTE: While outcomes are NOT determinative of compliance, rates of denials may be reviewed as a 
warning sign, or indicator of a potential operational parity noncompliance. For example, if a plan has a 
34% denial rate on concurrent reviews of psychiatric hospital stays in a 12 month period and a 5% denial 
rate on concurrent review for medical hospital stays in that same 12 month period, the concurrent review 
process for both psychiatric and medical hospital stays should be carefully examined to ensure that the 
concurrent review standard is not being applied more stringently to MH/SUD benefits than to 
medical/surgical benefits in operation. 

 
ILLUSTRATIONS 
Set forth below are additional illustrations of how differences in a plan’s or coverage’s NQTLs may be 
permissible. Whether an NQTL complies with the Departments’ regulations is based on the facts and 
circumstances involved: 

 
• Plan X covers neuropsychological testing but excludes such testing for certain conditions. 

In such situations, look to see whether the exclusion is based on evidence addressing, for 
example, clinical efficacy of such testing for different conditions and the degree to which 
such testing is used for educational purposes with regard to different conditions.   Does 
the plan rely on criteria and evidence from comparable sources with respect to 
medical/surgical and mental health conditions? Does the plan have documentation 
indicating the criteria used and evidence supporting the plan’s determination of the 
diagnoses for which the plan will cover this service and the rationale for excluding certain 
diagnoses? The result may be that the plan permissibly covers neuropsychological 
testing for some medical/surgical or mental health conditions, but not for all. 

 
Conclusion: This outcome may be permissible to the extent the plan has based the 
exclusion of this testing for certain conditions on clinical efficacy and/or other factors if 
the factors are designed and applied in a comparable manner with respect to, the 
conditions for which testing is covered and those for which it is excluded. 

 

 
• Plan Y uses diagnosis related group (DRG) codes in their standard utilization review 

process to actively manage hospitalization utilization. For all non-DRG hospitalizations 
(whether due to an underlying medical/surgical condition or a MH/SUD condition), the plan 
requires precertification for hospital admission and incremental concurrent review. The 
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precertification and concurrent review processes review unique clinical presentation, 
condition severity, expected course of recovery, quality and efficiency. The evidentiary 
standards and other factors used in the development of the concurrent review process are 
comparable across medical/surgical benefits and MH/SUD benefits, and are well 
documented. These evidentiary standards and other factors are available to participants and 
beneficiaries free of charge upon request. 

 
Conclusion: In this example, it appears that, under the terms of the plan as written and in 
practice, the processes, strategies, evidentiary standards, and other factors considered by the 
plan in implementing its precertification and concurrent review of hospitalizations are 
comparable and applied no more stringently with respect to MH/SUD benefits than those 
applied with respect to medical/surgical benefits. 

 
• Plan Z classifies care in skilled nursing facilities or rehabilitation hospitals for 

medical/surgical conditions as inpatient benefits and likewise treats any covered care in 
residential treatment facilities for MH/SUD as an inpatient benefit. In addition, the plan treats 
home health care as an outpatient benefit and treats intensive outpatient and partial 
hospitalization for MH/SUD services as outpatient benefits. 

 
Conclusion: In this example, the plan assigns covered intermediate mental health and 
substance use disorder benefits to the six classifications in the same way that it assigns 
comparable intermediate medical/surgical benefits to the classifications. 
 

• Master’s degree training and state licensing requirements often vary among provider types. 
Plan Z consistently applies its standard that any provider must meet the most stringent 
licensing requirement standard in the applicable State related to supervised, clinical 
experience requirements in order to participate in the network. Therefore, Plan Z requires 
master’s-level therapists to have post-degree, supervised clinical experience in order to join 
its provider network. There is no parallel requirement for master’s-level general medical 
providers because their licensing requires supervised clinical experience. In addition, the 
plan does not require post-degree, supervised clinical experience for psychiatrists or PhD 
level psychologists since their licensing already requires supervised training. 

 
Conclusion: The requirement that master’s-level therapists must have supervised clinical 
experience to join the network is permissible, as the plan consistently applies the same 
standard to all providers even though it may have a disparate impact on certain mental health 
providers whose State licensing does not require this experience. 

 
• A patient with chronic depression has not responded to five different anti-depressant medications 

and therefore, was referred for outpatient treatment with repetitive transcranial magnetic 
stimulation (rTMS). This specific treatment has been approved by the FDA and has been the 
subject of more than six randomized controlled trials published in peer reviewed journals.  The 
plan denies the treatment as experimental.  The plan states that it used the same criteria to deny 
the rTMS as it does to approve or deny any MH/SUD or medical/surgical benefits under the plan. 
The plan identifies its standard for both medical/surgical benefits and MH/SUD benefits as 
requiring that at least two randomized controlled trials showing efficacy of a treatment be 
published in peer reviewed journals for any new treatment for either medical or behavioral 
conditions to be covered by the plan. However, the plan indicates that while more than two 
randomized controlled trials regarding rTMS have been published in peer reviewed journals, a 
committee of medical experts involved in plan utilization management reviews reviewed the 
journals and determined that only one of the articles provided sufficient evidence of efficacy. The 
plan did not identify what specific standards were used to assess whether a peer review had 
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adequately evidenced efficacy and what the qualifications of the plan’s experts are.  Lastly, the 
plan does not impose this additional level of scrutiny with respect to reviewing medical/surgical 
treatments beyond the initial requirement that the treatment has been the subject of the requisite 
number and type of trials. 

 
Conclusion: The plan’s exclusion fails to comply with MHPAEA’s NQTL requirements because, 
in practice, the plan applies an additional level of scrutiny with respect to MH/SUD benefits and 
therefore the NQTL more stringently to mental health benefits than to medical/surgical benefits 
without additional justification. 

 

 

Group and individual market health insurance issuers should be prepared to provide: 

• A list of the NQTLs that apply to MH/SUD and/or medical/surgical benefits offered under 
the plan or coverage. 

• Records documenting NQTL processes and how the NQTLs are being applied to both 
medical/surgical as well as MH/SUD benefits to ensure they can demonstrate compliance 
with the law. Such records may also be helpful to plans and issuers in responding to inquiries 
from participants, beneficiaries, enrollees, and dependents regarding benefits under the plan 
or coverage. (See a more detailed discussion of disclosure requirements in the following 
section.) 

• All appropriate documentation including any guidelines or other standards that the plan or 
issuer relied upon as the basis for its compliance with the requirement that any NQTL 
applicable to MH/SUD benefits was comparable to and applied no more stringently than the 
NQTL as applied to medical/surgical benefits. This should include details as to how the 
standards were applied, and any internal testing, review or analysis done by the plan or issuer 
to support the rationale that the NQTL is being applied comparably and no more stringently 
to MH/SUD benefits and medical/surgical benefits. If the standards that are applied to 
MH/SUD are more stringent than those in nationally recognized medical guidelines, but the 
standards that are applied to medical/surgical benefits are not, an explanation of the reason 
for the application of the more stringent standard for MH/SUD benefits. 

• For the period of coverage under review, plans and issuers should be prepared to provide a 
record of all claims (MH/SUD and medical/surgical) submitted and the number of those 
denied within each classification of benefits. 

 
 
 


	Definitions
	SECTION F. NONQUANTITATIVE TREATMENT LIMITATIONS
	In order to determine compliance with MHPAEA, the following analysis should be applied to each NQTL identified under the plan or coverage:
	Step Two:
	Step Three:
	Step Four:
	ILLUSTRATIONS

	Group and individual market health insurance issuers should be prepared to provide:

